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CASES 
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IN 
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OITT   OF   NEW    YORK. 


Oaxlet  t>.  Aspinwaul  and  others. 

Where  a  suit  has  been  commenced  against  two  person*  as  joint  debtors,  the 
process  being  served  on  only  one  of  them,  and  the  plaintiff  has  proceeded  to 
judgment  under  the  joint  debtor  act,  and  proceedings  are  subsequently  insti- 
tuted against  both  the  defendants,  under  the  act  respecting  attachments  against 
absconding,  concealed,  and  non-resident  debtors,  the  cause  of  action,  or  demand 
in  such  proceedings,  does  not  arue  upon  the  judgment  within  the  meaning  of 
that  article  of  the  statute  (2  R.  &  3  §§  1,  8,  4> 

bond,  given  to  discharge  an  attachment  against  the  property  of  two  non-resi- 
dent debtors,  was  conditioned  to  pay  the  amount  due  on  account  of  any  debt 
claimed  and  sworn  to  "by  the  attaching  creditor."  On  the  trial  of  an  action 
upon  the  bond  it  appeared  that  the  creditor  had  claimed  in  his  application  for 
the  attachment,  and  had  sworn  to,  a  demand  against  both  the  debtors  "  aris- 
ing upon  a  Judgment"  in  his  favor.  The  record  was  introduced,  from  which  it 
appeared  that  the  judgment  was  obtained  under  the  joint  debtor  act,  the 
process  having  been  served  on  only  one  of  the  debtors,  and  other  evidence 
was  given,  tending  to  establish  4he  joint  liability  of  the  one  not  served.  Meld, 
that  the  attaching  creditor's  demand  against  both  the  debtors  did  not  arise 
upon  the  judgment,  within  the  intent  of  the  act  respecting  attachments;  and 
therefore,  that  the  action  could  not  be  sustained  upon  the  evidence. 

Boswoktb,  J.  dissented. 

Where,  upon  appeal,  the  appellate  court  pronounces  a  judgment  clearly  ascer- 
tained, and  directly  upon  a  given  point,  deciding  that  the  court  below  erred 
in  its  decision  upon  that  point,  such  judgment  is  binding  upon  the  subordinate 
court ;  notwithstanding  the  majority  of  the  judges  of  the  appellate  court  con* 
earring  in  a  reversal  have  arrived  at  the  conclusion  by  diametrically  opposite 
reasoning;  and  on  inconsistent  views  of  the  law.  Boswobth,  J.  dissented. 
(Before  Saxmobd,  Dujeb,  and  Boswobth,  J.J.) 
April  14,  15;  Hay  15,  1852. 

D.— I.  1 


8      OASES  IN  THE  SUPERIOR  COURT. 

_ • * . 

Oakley  v.  AspinwalL 

This  was  an  appeal  from  a  judgment  entered  upon  the  direc- 
tion of  a  single  judge  of  this  court,  after  a  new  trial  had  been 
had,  in  pursuance  of  the  decision  of  the  Court  of  Appeals. 
The  case  will  be  found  reported  in  its  various  stages,  and  in  the 
different  courts,  in  2  SwndforcPs  Sup.  Court  Reports,  7 ;  4  Com- 
•  stock,  514 ;  and  10  IT.  Y.  Legal  Observer,  79.  In  those  vo- 
lumes, and  in  the  opinion  of  the  Court,  delivered  by  Sandfobd, 
J.,  and  the  dissenting  opinion  of  Boswobth,  J.,  the  facts  will 
be  found  amply  stated.  Mr.  J.  Duer,  in  the  court  below,  gave 
the  following  reasons  for  nonsuiting  the  plaintiff: — 

Duer,  J. — I  hold  myself  bound  by  the  former  decisions  of 
this  Court,  and  s^so  fully  concur  in  diem,  as  to  the  right  of  the 
plaintiff  upon  the  questions  involved,  except  so  far  as  I  am  con- 
strained to  follow  what  I  may  deem  obligatory  upon  this  Court, 
in*  the  recent  decision  in  the  Court  of  Appeals.  That  decision 
certainly  does  not  settle  that  an  action  of  debt  would  not  lie 
against  Young  and  Baker  upon  this  judgment ;  but  leaves  that 
an  open  question  in  the  Court  above,  without  disturbing  the 
rule  settled  here  in  favor  of  the  action.  But  it  has  settled 
against  the  plaintiff  the  question  which  his  counsel  now  requires 
me  to  decide  in  his  favor.  It  has  settled  that  the  record  now 
offered  in  evidence  does  not  supply  the  proof  that  must  be 
given  in  order  to  sustain  his  action,  namely,  that  the  demand 
which  he  seeks  to  recover  arose  upon  a  judgment.  It  may  be 
doubted  whether  I  ought  to  have  listened  to  the  letters  that 
have  been  read,  so  far  as  they  differ  from  the  printed  report,  but 
even  these  letters  show  conclusively  that  five  of  the  Judges  arrived 
at  the  conclusion  that  the  plaintiff's  demand,  as  against  Baker, 
arose  upon  the  original  contract,  and  not  upon  the  judgment, 
and  that  upon  this  ground  they  concurred  in  reversing  our  judg- 
ment and  ordering  a  new  trial.  It  therefore  cannot  be  denied 
that  the  Court  of  Appeals  has  said  that  the  evidence  which  I 
am  now  asked  to  receive  ought  to  be  excluded.  It  may  be  true 
that  its  members  arrived  at  this  result  by  different  processes  of 
reasoning,  and  that  the  reasons,  which  have  been  given  when 
separately  considered,  are  not  entirely  conclusive,  and  when 
compared,  are  not  e^sy  to  be  reconciled,  but  were  such  my  own 
Conviction!  it  is  a  conviction  upon  which,  as  a  judge  of  a  sub* 
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ordinate  tribunal,  I  should  have  no  right  to  act.  I  should  vio- 
late my  own  duty  were  I  now  to  make  a  decision  in  direct  hos- 
tility to  that  which  the  Court  of  Appeals,  whether  rightly  or 
erroneously,  has  certainly  pronounced.  I  must  therefore  say 
that  this  record  is  not  evidence  that  the  plaintiff's  demand  arose 
upon  a  judgment,  and,  as  a  necessary  consequence,  that  he 
must  be  nonsuited. 

I  am  satisfied  that  it  is  expedient  that  this  decision  should  be 
made  in  the  present  stage  of  the  cause,  since  if  it  shall  be  taken 
again  to  the  Court  of  Appeals,  it  will  go  there  upon  the  single 
question  upon  which  the  nonsuit  is  founded,  disembarrassed  of 
the  question  as  to  Baker's  partnership,  which  seems  to  have 
influenced  some  of  the  judges  above,  and  might  again,  if  the 
plaintiff  were  allowed  to  obtain  a  verdict  and  judgment,  and 
leave  the  defendant  to  appeaL  It  is  possible  that  the  Court  of 
Appeals  may  be  disposed  to  reconsider  its  decision,  and  that  the 
learned  and  able  arguments  which,  situated  as  I  am,  I  have 
been  constrained  to  reject,  may  there  be  successful. 

R.  I*.  SastmgSj  and  8.  Jones,  for  the  plaintiff,  on  moving 
for  a  new  trial,  made  and  argued  the  following  points : — 

I.  The  plaintiff's  demand  did  arise  on  judgment  as  against 
both  Young  and  Baker.  1.  The  plaintiff's  right  to  recover 
in  this  action  is  identical  with  his  right  to  recover  the  demand 
claimed  and  sworn  to  against  Young  and  Baker  (2  R,  S.  12, 
§  57,  Pr.  Mullett,  J.  in  this  case,  4  Com.  524).  2.  It  is  the  cha- 
racter of  thf  demand  and  not  the  evidence  that  is  required  to 
be  stated  in  the  petition,  to  give  jurisdiction.  (2  R.  S.  3,  §  3.) 
3.  "  Arising  on  a  judgment  rendered  within  this  State,"  means  on 
any  of  the  judgments  authorized  by  statute  to  be  rendered  in. 
this  State,  including  a  joint  debtor  judgment  4.  Whether  the 
judgment  of  itself  proves  the  demand  upon  it,  has  nothing  to 
do  with  the  question.  The  statute  had  a  right  to  say,  that  an 
action  might  lie  on  the  judgment,  if  certain  other  proof  was 
made,  and  has  said  so,  by  providing  for  the  force  and  effect  of 
the  evidence  in  such  action.  (2  K  S.  377,  §  2.  11  Howard, 
165,  Ketcham  v.  Darcyy  7  Paige,  449.)  5.  An  action  of  debt 
does  lie  against  both  debtors  upon  the  proof  offered,  Pr. 
Gardner,  Gray,  Jewett,  and  Paige  in  the  Court  of  Appeals  in  this 
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case,  and  all  prior  authorities.  6.  An  action  upon  judgment, 
is  a  demand  upon  judgment ;  and  the  action  of  debt  upon  the 
judgment,  arises  upon  the  judgment,  for  it  could  not  exist  before, 
and  no  other  action  can  lie  for  the  same  or  the  prior  debt,  at 
the  same  time.  Therefore,  the  demand  against  the  debtors  arises 
on  the  judgment.  It  is  but  one  demand  against  both,  and  must 
be  on  judgment  against  both  or  neither. 

II.  The  plaintiff  was  Equally  entitled  to  recover,  whether 
his  demand,  in  the  technical  sense,  was  one  arising  upon 
contract  or  upon  judgment.    1.  2  K.  S.  §  3,  allowed  the  attach- 
ment on  the  application  of  any  creditor  "having  a  demand 
arising  upon  contract,  or  upon  a  judgment,  or  decree  ren- 
dered within  this  State,"  and  the  plaintiff  certainly  had  such 
a  demand.    2.  Section  4,  required  the  affidavit  to  specify  the 
sum  due;   but  not  whether  the  debt  was  upon  judgment 
or  upon  contract,  as  either  authorized  the  attachment   3.  It 
has  been  held,  that  the  nature  of  the  indebtedness  must  be 
stated,  i.  e.  so  for  as  to  show  the  claim  to  be  one  within  the 
statute.    4.  A  statement  in  the  alternative,  that  the  debt  arose 
either  upon  contract  or  upon  a  judgment  or  decree  rendered 
within  this  State,  would  have  been  sufficient  within  the  statute 
and  the  principle  of  the  decided  cases.     5.rThe  bond  given  on 
dissolution  of  the  attachment  is  a  substitute  for  the  remedy  of 
the  creditor  against  the  attached  property,  and  intended  to  be 
at  least  commensurate  with  such  remedy.    (2  K.  S.  11,  §  54  to 
57  inclusive.)    6-  If  the  attaching  creditor  had  sworn  to  a  debt 
on  contract,  and  the  attachment  was  not  dissolved,  he  could  prove 
his  demand  though  it  turned  out  to  have  been  on  judgment, 
and  so  vice  versd  /  for  all  the  estate  is  to  be  distributed  amongst 
all  the  creditors;  and  as  the  affidavit  gave  jurisdiction,  the 
attaching  creditor  would  not  lose  his  debt  by  a  quibbling 
variance.    7.  The  condition  of  the  bond  is  to  pay  the  amount 
justly  due  and  owing  "on  account"  of  any  debt  claimed  and 
sworn  to ;  and  by  recurring  to  §  4,  which  required  only  the 
amount  of  the  debt  to  be  sworn  to  over  and  above  all.  discount, 
it  is  obvious  that  the  words  "  any  debt"  in  §  55,  mean  the  sum 
claimed  and  sworn  to,  and  not  the  kind  and  quality  of  the  debt. 
8.  The  words  "  on  account "  of  any  debt,  &c,  show  that  the 
form  of  the  debt  need  not  be  the  same,  and  that  anything  due 
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on  account  of  the  debt  claimed  oz  sworn  to,  or  in  other 
words,  the  claim  of  the  creditor  was  intended  to  be  secured. 
9.  It  was  not  required  that  the  affidavit  should  be  as  particular  as 
a  declaration,  and  that  the  bond  should  provide  to  pay  any  debt 
in  the  same  form  as  the  one  sworn  to,  but  only  to  bring  the 
creditor  within  the  statute,  so  as  to  give  jurisdiction  and  to  fix 
the  sum  which  must  be  secured  by  the  bond  in  order  to  dissolve 
it,  &c.  10,  No  misdescription  of  the  debt  should,  therefore,  be 
held  to  prejudice  the  creditor,  unless  it  was  such  that  the  debtors 
could  be  misled,  as  to  what  demand  or  claim  in  fact  was  intended, 
and  thus  induced  to  give  the  bond  when  it  would  not  otherwise 
have  been  given.  11.  Confessedly,  the  plaintiff  had  a  judg- 
ment to  all  intents  and  purposes,  as  against  Young,  for  the 
demand  in  fact  claimed  and  sworn  to ;  and  if  Baker  was  the 
partner  of  Young,  and  jointly  contracted  the  debt  upon  which 
the  judgment  was  obtained,  he  must  be  deemed  to  have  known 
what  his  partner  knew  in  respect  to  the  debt,  and  consequently 
knew  of  the  judgment,  an£  that  the  plaintiff  claimed  the  debt 
for  which  it  was  recovered ;  and  he  could  not,  therefore,  have 
been  misled.  12.  If  the  law  had  required  the  affidavit  to  set 
forth  the  demand,  as  in  a  declaration,  and  it  had  stated  the 
judgment  as  the  declaration  does,  to  have  been .  recovered  for 
non-performance  of  certain  promises  and  undertakings  of  Young 
&  Baker,  then  lately  made,  even  if  the  judgment  had  been  void 
for  want  of  jurisdiction,  the  claim  would  have  remained  good 
upon  the  contract ;  and  as  the  law  did  not  require  this  particu- 
larity, the  affidavit  is  as  good  without  it  as  with  it.  13.  Being 
entitled  to  recover  this  debt  under  this  bond,  as  a  question  of 
pleading  and  evidence,  all  the  issues  formed  upon  the  breach 
assigned,  would  have  been  well  enough  proved  by  the  evidence 
offered ;  and  besides  the  objection  upon  which  the  evidence  was 
excluded,  was  put  upon  the  ground,  not  that  the  proof  would 
be  a  variance  from  the  breach  alleged,  but  that  it  would  not 
prove  such  a  debt  as  claimed  and  sworn  to  in  the  petition  and 
affidavit:  '  If  the  objection  had  been  for  variance,  the  pleading 
might  have  been  amended,  and  hence  that  objection  is  obviated. 
14.  There  was  no  substantial  variance  requiring  any  amendment, 
even  if  the  demand  technically  did  arise  on  contract  as  to  Baker ; 
for  the  second  piea  to  the  count  is  mil  tiel  record  to  the  aver- 
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ment  of  the  judgment,  recovered  upon  promises  of  Young  & 
Baker,  which  issue  is  held  proved  by  the  evidence  offered,  in 
Merwin  v.  Kwmbelly  and  by  Jewett  and  Paige,  two  of  the  three 
voting  to  reverse ;  the  fourth  and  fifth  pleas  take  issue  on  Baker's 
liability,  and  the  sixth  upon  the  debt  claimed  and  sworn  to 
being  due,  and  not  upon  the  judgment ;  and  as  this  last  was 
the  only  issue  which  need  have  been  presented  or  taken,  any 
evidence  showing  a  right  to  recover  under  the  bond  sustains  the 
issue.  15.  This  point  never  having  been  before  raised,  cannot 
be  deemed  settled  by  the  reversal1.  (  U.  S.  v.  Moore,  3  Cranch, 
172 ;  Dwwusseau  v.  TT.  #.,  6  id.  317,  5  Peters,  219.) 

HI.  The  Court  of  Appeals,  in  deciding  this  case,  or  rather  in 
reversing  the  judgment,  have  held  nothing,  and  settled  nothing, 
to  the  contrary  of  either  of  the  above  propositions.  1.  No 
opinion  of  the  court  was  given  in  the  case,  because  no  principle 
was  agreed  on.  2.  It  was  not  the  court,  but  five  judges  indi- 
vidually, who  said  the  demand  did  not  arise  on  judgment ;  and 
they  said  so,  not  because  they  agreed,  but  because  though  they 
disagreed,  what  the  law  was,  as  to  an  action  of  debt  on  the  judg- 
ment arising  as  against  the  debtors,  still  two  who  said  it  did  not, 
did  not  know  that  a  demand  arose  when  an  action  did.  3. 
The  court  might  have  said,  "  No  action  arose  or  would  lie  upon 
the  judgment ;"  and  if  they  had,  that  would  have  settled  the 
matter ;  but  it  did  not  say  so ;  and  only  three  judges  did,  out  of 
eight ;  so  it  might  have  said  "  an  action  of  debt  on  the  judgment 
does  lie,  by  virtue  of  the  statute ;  but  still,  it  was  not  enough 
that  the  plaintiff  could  have  maintained  an  action,  in  the  form 
he  swore  to  his  demand,  against  the  debtors,  but  he  should  have 
sworn  to  a  demand  on  contract,  though  he  proved  one  on  judg- 
ment ;"  but  it  did  not  say  so ;  Jewett  and  Paige  alone  said  this ; 
and  it  cannot  be  deemed  immaterial  whether  three  others  con- 
curred with  them  or  not.  The  court  did  say, "  the  judgment  is 
reversed,  and  a  new  trial  ordered ;"  and  it  said  no  more.  This 
appears  by  the  record  and  remittitur,  which  also  show,  that  nine 
or  more  distinct  points  were  raised  and  presented  for  the  adju- 
dication of  the  Court  of  Appeals,  the  decision  of  any  one  of 
which  for  the  appellant  would  have  caused  the  reversal.  This 
record  is  the  only  authoritative  direction  to  the  court  below. 
(Davis  v.  Packard,  10  Wend.  50  S.  C,  6  Peters,  41,  7  id.  276 ; 
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4  BUI,  271,  Hamford  v.  Archer.)    4.  No  case  is  conclusive 
authority,  except  as  to  those  points  which  appear  by  the  record 
of  the  judgment  to  have  been  necessarily  decided,  in  and 
by  the  judgment ;  and  no  amount  of  opinions  delivered,  not  by 
the  court,  or  at  the  time  of  the  judgment,  but  got  up  and  reported 
afterwards,  by  judges  on  their  own  responsibility,  can  be  re- 
garded as  authority,  for  any  purpose ;  particularly  where,  as  in 
this  case,  they  do  not  even  come  under  the  sanction  of  an  official 
reporter.    ( Warner  v.  Beers,  23  Wend.   103 ;  Oiffard  v.  Lir 
vingston,  2  Demo,  380 ;   Bridge  v.  Johnson,  5  Wend.  342 ; 
Mackie  v.  Cairnes,  5  Cow.  547 ;  11  Wend.  504 ;  7  Barb.  279 ; 
4  Hill,  197 ;  Rome  on  Judgments,  20, 132,  3 ;  17  W.  574 ;  20 
W.  159  ;  26  W.  415.)    5.  This  court  cannot  say,  the  law  is  that 
no  action  of  debt  will  lie  on  this  judgment,  for  the  cases  and  the 
statute  are  the  other  way ;  and  but  three  judges  of  the  Court  of 
Appeals  say  so.    It  must  say,  the  law  is  that  an  action  of  debt 
does  lie  upon  the  judgment.    That  being  so,  it  cannot  say,  the 
plaintiff  must  swear  to  a  demand  on  contract,  when  he  could 
establish  no  demand  as  against  the  debtors,  except  on  judgment ; 
for  but  two  judges  of  the  Court  of  Appeals  have  said  so.    6. 
If  the  plaintiff  should  attach  for  this  demand  to-morrow,  and 
swear  to  a  demand  arising  on  contract,  this  case  would  be  no 
protection  against  his  being  defeated ;  for  when  the  case  is  cited 
as  authority,  it  will  be  answered  that  no  case  is  authority  inde- 
pendent of  the  principle  upon  which  it  is  decided.    And,  though 
five  judges  said  the  demand  did  not  arise  on  judgment,  three  of 
them  said  so  only,  because  they  held  that  no  action  would  lie 
upon  it ;  and  admitted  the  principle,  that  if  the  plaintiff  could 
recover  in  debt  on  the  judgment,  the  demand  did  arise  on 
it    Their  opinion  has  not  prevailed,  and  is  not  a  rule  of  law ; 
therefore  their  conclusion  goes  for  nothing.    The  other  two  say, 
the  demand  does  not  arise  on  the  judgment,  but  an  action  does ; 
but  their  opinion  did  not  prevail,  and  therefore  their  conclusion 
goes  for  nothing ;  and  the  case  settles  nothing.    (Fr.  Verplank, 
Senator,  in  Priest  v.  Owrnmmgs,  20  Wend.  361 ;  Jones  v.  Mason, 
3  Com.  375 ;  this  case  8  id.  669 ;  Supervisors  of  Onondaga  v. 
Briggs,  2  Demo,  2S]BnOer\.  Van  Wych,  1  Hill,  462 ;  Moss  v. 
McOulloitgh,  7  Barb.  289 ;  Pr.  Bronson  J.  in  Vance  v.  PhiUips9 
6  Hill,  437 ;  9  Cow.  221.)    7.  If  the  case  settles  for  law,  that 
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the  demand  does  arise  on  contract,  it  must  also  settle  that  no 
action  of  debt  will  be  upon  the  judgment  (with  but  three 
judges  in  favor  of  the  proposition),  or  it  must  also  settle  the 
greater  absurdity,  that  the  action  arises  on  the  judgment,  but 
the  demand  on -the  contract  (with  but  two  judges  in  favor  of 
the  proposition) ;  and  as  there  is  just  as  much  reason  for  holding 
that  it  settles  one  as  the  other,  it  cannot  be  held  to  settle  either. 
8.  His -Honor  the  judge  has  therefore  erred  in  holding,  that  he 
must  declare  not  what  the  law  is,  as  enlightened  by  the  prin- 
ciples held  by  the  Court  of  Appeals,  but  what  those  particular 
five  judges  of  that  court  would  will  to  do,  if  they  sat  here ;  and 
a  new  trial  should  be  granted.  9.  The  necessary  effect  of  five 
judges  having  the  power  to  reverse,  each  arriving  at  the  same 
conclusion,  but  in  consequence  of  assuming  different  and  distinct 
points,  contrary  to  the  law  as  held,  and  settled  in  the  court  be- 
low, but  in  neithet  of  which  a  majority  of  the  court  concur, 
must  be  that  the  judgment  be  reversed,  and  a  new  trial  ordered, 
leaving  all  the  points  open ;  and  what  the  effect  of  the  .reversal 
as  authority  in  such  cases  is,  cannot  be  settled  by  the  case  itself, 
but  is  open  for  original  adjudication.  10.  The  judges  voting  to 
reverse  did  so  upon  questions  which  were  open  in  that  court, 
and  upon  which  they  might  act  according  to  their  own  opinions ; 
but  in  this  court  the  law  upon  each  question  is  settled  the  re- 
verse of  those  opinions ;  and  neither  of  them  is  the  opinion  of 
the  court  If  the  same  judges  had  sat  in  this  court,  they  must 
have  held  the  other  way,  as  this  court  must,  in  obedience  to  the 
law  as  settled  here.  (5  Peters  292,  SmdtA  v.  IT.  S.)  11.  This 
court  has  once  given  a  judgment  according  to  settled  law.  It 
has  been  reversed  without  overturning  the  principle  upon 
which  it  was  based.  They  should  hold  fast  to  their  principles 
till  clearly  overruled,  and  not  defeat  justice  upon  a  doubtful  con- 
struction of  five  opinions  of  judges. 

IV.  If  necessary,  we  maintain,  without  hesitation,  that  the 
opinions  of  the  five  judges  against  the  plaintiff  are'  so  directly 
in  the  teeth  of  the  law,  that  no  court,  from  the  Court  of  Appeals 
to  a  justice  of  the  peace,  should  regard  them  as  any  authority 
whatever.  1.  Bronson's  opinion  is  directly  against  the  letter 
of  the  statute,  which  sanctions  an  action  on  the  judgment,  by 
providing  for  the  effect  of  the  judgment,  as  evidence  in  the 
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Bame  action,  as  against  debtors  served  and  not  served  (2  R  S. 
377,  §  2).  2.  He  admitted,  in  Merwm  v.  EtimbM  (23  Wend. 
293),  that  tinder  the  old  statute  the  law  was  too  firmly  settled 
to  be  disturbed,  that  the  action  did  lie.  3.  He  as  distinctly 
admitted,  that  if  the  defendant  not  served  had  denied  his  liabi- 
lity in  the  prior  cases,  it  never  would  have  been  held  that  the 
judgment  was  prim&  facie  evidence ;  which  means,  that  it 
never  was  so  held ;  for  it  could  not  be  held  evidence  when  no 
evidence  was  required.  4.  He  admitted  that  there  was  no 
ground  for  holding  differently  under  the  Revised  Statutes  from 
the  former  decisions  that  debt  would  lie,  except  that  the  old 
statute  gave  greater  eifect  to  the  judgment  than  the  new.  5. 
In  Bruen  v.  Bokee  (4  Denio,  56),  the  Supreme  Court  held,  that 
the  old  statute  must  be  held  to  have  no  greater  effect  than  the 
new,  and  that  the  statute  of  limitation  might  be  pleaded  to  the 
original  cause  of  action.  6.  The  majority  of  the  court  in  Mer- 
win  v.  Kurnbett  actually  judicially  decided  the  point  that  debt 
did  lie  upder  the  Revised  Statutes,  and  that  a  plea  that  the 
defendant  was  not  served  and  did  not  appear  was  bad  on 
demurrer.  7.  This  was  a  point  of  no  practical  importance,  as 
he  admitted  in  that  case:  and  if  so,, of  course  there  was  no 
pretence  for  overruling  the  decision  after  ten  years ;  yet  he 
and  Mullet  are  for  overruling  it,  though  he  asserts,  mistakenly, 
that  the  point  was  not  necessarily  decided.  8.  Jewett's  opinion 
holds,  that  the  plaintiff  had  an  action  of  debt  on  the  judgment 
9.  An  action  is  defined  "  a  legal  demand  of  one's  right."  10* 
The  plaintiff's  legal  demand  of  his  right  to  recover  on  this 
judgment  accrued  when  he  recovered  the  judgment,  and  arose 
therefore  upon  the  judgment.  11.  The  holding  that,  after  the 
plaintiff  obtained  this  right  of  action  on  the  Judgment,  he  still 
had  £  demand  (that  is,  a  right  of  action)  upon  the  original  con- 
tract, and  that  he  must  swear  that  his  demand  then  was  one 
arising  on  contract,  is  too  grossly  absurd  to  need  refutation ; 
and  though  solemnly  put  forth  by  J.  Jewett,  is  not  assented  to 
by  either  Bronson  or  Mullet,  in  their  opinion  for  reversal. 
Judges  Jewett  and  Paige  stand  alone  in  this  new  position.  12. 
As  their  opinion  confirms  the  authority  of  Merwin  v.  EumbeU^ 
that  the  record,  and  evidence  of  joint  liability,  justify  a  verdict 
for  the  plaintiff  upon  md  tid  record  pleaded  to  a  declaration 
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in  debt  in  the  common  form,  they  sanction  a  verdict  for  the 
plaintiff  upon  the  same  issue,  upon  the  breach  assigned  in  this 
cause,  but  would  require  a  verdict  for  the  defendant  under  the 
sixth  plea  of  nil  debet,  and  then  the  record  would  read  that  the 
plaintiff  did  recover  the  judgment  against  Young  &  Baker 
upon  their  joint  promises,  of  which  they  were  convicted  as 
appeared  of  record,  and  which  was  not  paid,  but  still  Young 
&  Baker  were  not  indebted  to  the  plaintiff  on  account  of  the 
debt  claimed  and  sworn  to,  though  that  was  claimed  on  the 
judgment.  13.  If  the  opinion  of  the  whole  court  may  be  over- 
ruled when  clearly  contrary  to  law,  as  held  by  Judge  Bronson 
in  Buker  v.  Van  Wych  (1  Hill,  462),  and  by  Harris  J.  in  Baker 
v.  LoriUcvrd  (4  Com.  257),  with  how  much  more  force  may  the 
court  be  urged  to  disregard  the  individual  opinion  of  judges, 
not  concurred  in  by  a  majority  of  the  court? 

V.  The  plaintiff  had  a  right  to  give  any  evidence  whifih 
proved,  or  tended  to  prove,  either  issue  joined ;  and  the  exclu- 
sion of  competent  evidence  for  such  purpose  was  erroneous,  and 
entitles  the  plaintiff  to  a  new  trial.  1.  To  prove  the  issues 
formed  by  or  upon  the  third,  fourth,  and  fifth  pleas  to  the  se- 
cond count,  evidence  of  Baker's  joint  liability  with  Young  for  the 
debt  upon  which  the  judgment  was  recovered,  was  all  that  was 
required ;  the  exclusion  of  Young's  deposition  offered  to  prove 
these  issues  was  erroneous ;  and  the  plaintiff  had  a  right  to 
take  his  exception,  and  stop  there.  The  court  might  dictate 
the  order  of  evidence  to  prove  an  issue,  but  had  no  right  to 
dictate  which  issue  should  be  proved  first.  2.  Under  the 
second  plea  to  the  second  count,  the  record,  with  other  evidence 
of  the  joint  liability  of  Baker,  was  admissible,  even  according  to 
the  opinions  of  two  of  the  judges  voting  to  reverse,  and  the 
exclusion  of  it  was  erroneous,  and  entitles  the  plaintiff  to  a  new 
trial.  3.  Under  the  issue  formed  by  the  sixth  plea  to  the  secoijd 
count,  the  evidence  offered  was  admissible  (if  any  evidence 
was  required),  and  the  exclusion  of  it  was  erroneous. 

VI.  The  plaintiff  had  a  right  to  a  verdict  on  all  the  issues 
he  did  or  could  prove,  and  a  nonsuit  was  improper,  even  if  one 
of  the  issues  should  have  been  found  against  him.  The  plea 
may  have  been  bad  after  verdict,  and  on  trial  or  bill  of  excep- 
tion the  sufficiency  of  the  pleadings  will  not  be  examined. 
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J.  P.  Sail)  for  defendants,  declined  to  reply,  considering  the 
decision  of  the  Court  of  Appeals  as  conclusive. 

Saxdfokd,  J. — The  condition  of  the  bond  on  which  the  suit 
is  brought  is,  that  the  defendants  shall  pay  the  plaintiff  the 
amount  justly  due  and  owing  to  him  by  John  W.  Baker  and 
John  Young  at  the  time  he  became  an  attaching  creditor,  on 
account  of  any  debt  claimed  and  sworn  to  by  him  in  his  ap- 
plication for  the  warrant  of  attachment  against  Young  and 
Baker. 

The  plaintiff's  petition  for  the  attachment  set  forth  that  the 
plaintiff  had  a  demand  against  Baker  and  Young,  arising  upon 
a  judgment  rendered  against  them,  in  his  favor,  in  the  Supreme 
Court  The  affidavit  of  the  plaintiff,  annexed  to  the  petition, 
stated  that  the  iacts  set  forth  in  the  petition  were  true,  and  that 
Baker  and  Young  were  indebted  to  him  in  a  sum  specified, 
arising  upon  a  judgment  rendered  in  the  Supreme  Court  against 
them,  in  favor  of  the  plaintiff.  In  order  to  prove  that  he  had 
such  a  demand  against  Baker  and  Young  as  is  described  in  the 
condition  of  the  defendants'  bond,  the  plaintiff  read  in  evidence 
the  record  of  a  judgment  against  them,  in  his  favor,  in  the 
Supreme  Court,  corresponding  in  date  and  amount  with  that 
described  in  the  petition  and  affidavit,  but  which  disclosed  on 
its  face  that  Baker  was  not  served  with  process,  and  that  he  did 
not  appear  in  the  suit  It  was  a  judgment  entered  against  two 
joint  contractors,  pursuant  to  the  statute  relative  to  suits  against 
joint  debtors,  on  service  6f  process  upon  one  only. 

The  same  evidence  was  given  on  the  former  trial  in  this  court, 
and  the  defendants  then  objected  that  the  plaintiff  had  not 
proved  such  a  demand  against  Baker  and  Young  as  was 
claimed  by  him  in  his  petition  for  the  attachment.  We  over- 
ruled the  objection,  and  our  judgment  having  been  removed  to 
the  Court  of  Appeals,  it  was  there  reversed  and  a  new  trial 
ordered.    (4  Comst.  513.) 

From  the  published  opinions  of  the  judges  of  that  court, 
delivered  on  deciding  the  cause,  as  well  as  from  the  letters  of 
certain  of  the  judges  read  to  us  on  the  argument,  it  is  perfectly 
clear  a  majority  of  that  court  decided  that  the  record  of  judg- 
ment produced  in  evidence  at  the  trial  did  not,  with  the  other 
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testimony  given,  prove  that  the  plaintiff,  at  the  time  he  became 
an  attaching  creditor,  had  such  a  debt  against  Baker  and 
Young  as  that  claimed  and  sworn  to  by  him,  in  his  application 
for  the  attachment.  In  short,  that  the  testimony  on  the  part  of 
the  plaintiff  did  not  support  the  issue  made  by  him  on  this 
point  in  the  pleadings. 

On  the  last  trial,  the  plaintiff  relied  upon  the  same  testimony,  # 
and  no  other,  to  maintain  his  suit. 

Can  we,  in  the  face  of  the  decision  of  the  Court  of  Appeals, 
hold  that  the  evidence  proves  this  issue  in  favor  of  the  plaintiff? 

Were  we  at  liberty  to  act  upon  oux  judgment,  we  should 
have  no  hesitation  in  deciding  as  we  did  before.  Our  opinion 
then  expressed  has  been  strengthened  by  the  perusal  of*  the 
opinions  pronounced  in  the  appellate  court.  It  is  also  unde- 
niably true,  that  those  opinions,  concurring  in  a  reversal  of  our 
judgment,  are  irreconcilable  in  reasoning,  if  not  in  principle, 
and  that  not  more  than  three  of  the  eight  judges  of  that  high 
tribunal  have  concurred  in  any  principle  applicable  to  the  case. 

But  in  our  view  of  our  duty,  these  circumstances  do  not 
relieve  us  from  the  effect  of  their  decision.  A  majority  of  that 
court  has  pronounced  a  judgment,  which  must  be,  to  us,  the 
law  of  this  case.  It  is  a  judgment  clearly  ascertained,  directly 
upon  the  point  in  question ;  and  although  the  five  judges  may 
have  arrived  at  the  conclusion  by  diametrically  opposite  reason- 
ing, and  on  inconsistent  views  of  the  law,  they  have  concurred 
in  saying,  that  we  erred  in  holding  the  record  of  the  plaintiff's 
judgment,  in  connexion  with  the  other  testimony,  to  be'evi- 
dence  of  a  demand  against  Baker  and  Young,  arising  upon 
judgment 

We  think  we  should  be  wanting  in  that  deference  to  author- 
ity, and  that  respect  which  a  subordinate  court  should  always 
manifest  towards  a  higher  tribunal,  if  we  should  take  it  upon 
ourselves  to  decide  this  cause  contrary  to  the  result  in  which 
those  judges  concurred. 

Yielding,  therefore,  to  the  force  of  a  superior  authority,  we 
must  affirm  the  ruling  at  the  trial  made  in  accordance  with  the 
decision  of  the  Court  of  Appeals. 

The  motion  for  a  new  trial  must  be  denied. 

Duer,  J.  concurred. 
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Bosworth,  J.,  dissented. — This  is  an  appeal  from  a  judgment 
entered  upon  the  direction  of  a  single  judge  of  this  court.  Hie 
action  is  brought  upon  a  bond  given  pursuant  to  §55  of  2  R. 
S.  P.  12,  to  procure  the  discharge  of  an  attachment  which 
had  been  issued  at  the  instance  of  the  plaintiff  on  the  8th  of 
September,  1837,  against  John  "W.  Baker  and  John  Young 
as  non-resident  debtors. 

The  application  for  the  attachment,  and  the  affidavit  verify. 
ing  it,  stated  that  Oakley  had  "  a  demand  for  $22,492  g,  over 
and  above  all  discounts  arising  upon  a  certain  judgment  ren- 
dered in  the  Supreme  Court  of  judicature  of  the  people  of  the 
State  of  New  York,  against  the  said  John  W.  Baker  and  John 
Young,  in  favor  of  the  said  Charles  Oakley,"  and  that  Baker 
and  Young  were  indebted  to  Oakley  upon  such  judgment  in 
the  said  sum  over  and  above  all  discounts. 

The  bond  bears  date  January  10, 1888,  and  is  conditioned  to 
pay  the  amount  justly  due  and  owing  by  Baker  and  Young, 
u  on  account  of  any  debt  claimed  and  sworn  to "  by  each  at- 
taching creditor,  with  interest,  costs,  &c.  The  defendants 
pleaded,  inter  alia,  as  to  the  judgment  rvul  ttd  record.  That 
Baker  was  not  served  with  process  and  did  not  appear  in  the 
suit,  and  that  the  promises  on  which  the  judgment  was  reco- 
vered were  the  promises  of  Young  alone,  and  not  of  Young  and 
Baker  jointly,  and  that  Baker  was  not  indebted  to  the  plaintiff 
in  the  sum  claimed  or  in  any  other  sum.  The  plaintiff  replied 
that  the  promises  were  made  by  Young  and  Baker  jointly ;  and 
that  they  were  indebted,  &c. 

On  4he  trial  the  plaintiff  produced  in  evidence  the  record  of 
a  judgment  rendered  in  the  Supreme  Court  in  his  favor  as  plain- 
tiff, against  Young  and  Baker  as  defendants,  upon  promises 
made  by  them  as  partners.  The  judgment  was  rendered,  and 
the  record  of  it  was  signed  and  filed  in  October,  1834.  The 
record  showed  that  Young  only  was  served  with  process,  and 
that  Baker  did  not  appear  in  the  suit.  The  plaintiff  further 
offered  to  prove,  in  connexion  with  the  judgment  and  indepen- 
dent of  it,  that  the  promises  on  which  the  judgment  was  reco- 
vered were  made  by  Young  and  Baker  as  partners,  and  their 
liability  to  the  amount  recovered.  The  judge  before  whom  the 
cause  was  tried,  on  the  evidence  being  objected  to  by  the  defen- 
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dants'  counsel,  excluded  it,  and  held  that  it  did  not  tend  to  show 
that  the  plaintiff  l^ad  a  demand  against  Baker  and  Young  aris- 
ing upon  a  judgment.  The  plaintiff  excepted  to  the  decision. 
Having  no  other  evidence  to  establish  that  fact,  the  judge  non- 
suited him,  which  decision  was  duly  excepted  to. 

The  main  question  presented  is  this :  Has  a  person,  who  owns 
a  judgment  recovered  by  him,  against  two  partners  on  promises 
made  by  them  as  such,  in  a  suit  in  which  only  one  was  served 
and  the  other  did  not  appear,  and  to  whom  the  amount  of  the 
judgment  is  justly  owing  by  such  partners,  a  demand  against 
them,  arising  upon  a  judgment,  within  the  meaning  of  those 
terms  as  used  in  2  K.  S*  P.  3,  §§1,  3,  and  41 

The  act  in  relation  to  attachments  against  absconding,  con- 
cealed, and  non-resident  debtors  provides  in  §  1,  that  the  property 
of  "  a  debtor  "  may  be  attached,  first,  "  whenever  such  debtor, 
being  an  inhabitant,  &c,  absconds,  conceals  himself,  with  in- 
tent to  defraud,  &c. ;  second,  "  whenever  any  person  not  being 
a  resident  of  this  state  shall  be  indebted  on  a  contract  made 
within  this  state,  or  to  a  creditor  residing  within  this  state, 
although  upon  a  contract  made  elsewhere,'' 

It  will  be  seen  that  the  only  cases  in  which  §1  author- 
izes the  issuing  of  an  attachment  against  a  non-resident,  are 
thos6  where  he  is  "  indebted "  upon  "  a  contract."  This  sec- 
tion specifies  the  class  of  cases  in  which  an  attachment  may 
issue  against  any  person.  The  language  employed  to  designate 
them  was  undoubtedly  designed  to  be  as  comprehensive  as  that 
of  §  3,  which  declares  by  what  creditors  the  application 
may  be  made.  The  latter  section  provides  that  it  may  be  made 
by  any  creditor  "  having  a  demand  against  such  debtors  per- 
sonally, whether  liquidated  or  not,  arising  upon  contract,  or 
upon  a  judgment  or  decree  rendered  within  this  State." 

§  4.  The  application  must  be  in  writing,  verified  by  the  affi- 
davit of  the  creditor,  in  which  must  be  specified  the  "  sum  in 
which  the  debtor  is  indebted  over  and  above  all  accounts." 

§  55.  The  bond  to  procure  a  discharge  of  the  attachment 
must  be  conditioned  to  "pay  to  each  attaching  creditor  the 
amount  justly  due  and  owing  by  such  debtor  to  him,  at  the 
time  when  he  became  an  attaching  creditor  on  account  of  any 
'  debt '  so  claimed  and  sworn  to  by  him  with  interest  thereon." 
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§  58.  In  a  suit  on  the  bond  "  the  prosecuting  creditor  shall 
establish  his  '  demand, '  in  the  same  manner  as  in  an  action 
against  the  debtor." 

It  is  obvious  from  these  sections  that  the  persons  who  may 
attach,  as  well  as  those  whose  property  may  be  attached,  and 
the  causes  for  which  attachments  may  issue,  are  not  expressed 
by  words  employed  in  a  technical  sense.  The  only  non-residents 
made  liable  by  §1  to  attachments  are  those  indebted  upon 
u  contract,"  while  §  3  authorizes  a  person  having  a  "  a  demand  " 
upon  "  contract"  or  "  a  judgment"  to  obtain  an  attachment; 
and  §  55  provides  that  the  bond  shall  be  conditioned  to  pay 
the  "  debt,"  claimed  and  sworn  to. 

The  language  of  §8  also  authorizes  a  creditor  having  a 
demand  arising  upon  judgment,  or  decree,  though  unliqui- 
dated, if  such  a  thing  can  and  does  exist,  to  obtain  an  attach- 
ment. The  phrase  "  whether  liquidated  or  not,"  upon  all  rules 
of  grammatical  construction,  is  as  applicable  to  the  words 
a  " judgment  or  decree,"  as  to  the  words  "upon  contract" 
That  one  person  may  have  an  unliquidated  demand  against 
another  arising  upon  judgment,  cannot  be  denied.  In  suits 
in  which,  after  a  lapse  of  four  days  after  the  entry  of  a  defend- 
ant's default  for  not  pleading,  interlocutory  judgment  has  been 
entered,  or  a  judgment  that  the  plaintiff  recover  his  damages 
by  reason  of  the  premises,  and  that  a  writ  of  inquiry  issue  to 
assess  and  ascertain  them,  the  plaintiff,  from  the  time  of  enter- 
ing interlocutory  judgment,  may  be  said  to  have  a  demand 
arising  upon  judgment  This  would  probably  be  true  in 
respect  to  the  demand  of  a  plaintiff  prosecuted  thus  far; 
whether  the  suit  was  on  a  demand  arising  ex  contractu,  or  ex 
delicto;  and  it  would  be  a  demand  unliquidated.  And  yet,  in 
the  supposed  case,  there  is  no  judgment  record  to  furnish  evi- 
dence of  liability ;  no  action  would  lie  on  the  judgment,  and 
all  the  proceedings  had,  would  at  most  show  an  adjudged 
liability  upon  the  cause  of  action  set  out  in  the  declaration,  and 
per  se,  on  the  execution  of  a  writ  of  inquiry,  would  be  only 
evidence  of  the  plaintiff's  right  to  recover  nominal,  or  six  cents 
damages.    Graham  Pr.  794,  798-9,  786. 

In  this  case  the  plaintiff  had  a  judgment,  in  form,  against  both 
defendants,  recovered  as  prescribed  by  law,  upon  promises  ma4e 
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by  Young  and  Baker  as  partners,  and  on  which  there  was  justly 
due  to  him  on  the  promises,  and  the  judgment,  one,  or  on  the 
other,  or  somehow  and  in  some  sense  on  both,  the  amount 
claimed  in  the  application.  Snch  must,  for  the  purposes  of  de- 
ciding the  appeal,  be  held  to  be  the  facts  of  the  case,  as  the 
record  was  in  fact  produced  and  evidence  was  offered  to  prove 
that  the  promises  were  in  feet  made  by  them  as  partners,  and 
that  the  amount  claimed  was  justly  due.  No  published  opinion 
has  intimated  any  objection  to  the  plaintiff's  right  to  an  attach- 
ment against  Young  and  Baker  as  being  jointly  indebted,  .or 
that  on  the  facts  as  found  by  the  judgment  reversed,  or  offered 
to  be  proved  on  the  last  trial,  he  has  not  a  demand  against  both, 
on  which  the  two  are  jointly  liable.  It  is  insisted  that  he  had 
no  demand  against  Baker  arising  on  a  judgment,  and  that,  to 
recover  he  must  have  against  both  a  demand  arising  on ^  judg- 
ment recovered  against  the  two  as  co-defendants  in  a  suit  in 
which  both  were  served  or  appeared.  That  the  plaintiff,  on  the 
facts  proved  or  offered  to  be  proved,  has  a  demand  against  both, 
is  conceded.  Can  any  one  tell  on  what  it  arises,  or  what  is  its 
nature,  as  to  both  or  either  defendant  ?  Does  it  arise  on  con- 
tract as  to  both,  or  on  contract  as  to  Baker  and  upon  judgment 
as  to  Young  ?  Is  there  any  joint  liability  left  ?  Or  has  it 
become  severed,  and  if  so,  is  one  now  separately  liable  on  a 
judgment,  by  which  the  original  cause  of  action  has  as  to  him 
been  extinguished,  and  is  the  other  now  liable  separately  on  a 
contract  joint  when  made,  but  now  transformed  by  operation  of 
law  into  his  several  contract,  unimpaired  as  to  him,  but  extin-, 
guished  as  to  his  co-partner  by  the  judgment  recovered  ?  Assume 
it  to  have  been  decided  by  the  Court  of  Appeals  that  as  against 
Baker,  the  plaintiff  showed  no  demand  arising  on  judgment,  but 
one  arising  on  contract,  then  how  does  the  case  stand  ?  He 
showed  a  demand  arising  on  judgment,  as  against  Young.  ~No 
one  denied  that,  nor  could.  Process  had  been  served  on  Young 
personally ;  the  declaration  was  on  promises  made  by  him  and 
Baker  as  partners.  He  gave  a  cognovit,  and  judgment  was 
entered  against  him,  and  duly  and  fully  perfected.  This  judg- 
ment had  and  has  all  the  effect  upon  the  original  contract,  so 
far  as  Young  is  concerned,  that  any  judgment  had  or  can  have, 
unless  it  is  otherwise  provided  in  the  statute  authorizing  the 
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judgment.  The  statute  has  no  provision  on  the  subject.  Young 
could  never  again  be  sued  on  the  original  cause  of  action.  The 
judgment  extinguished  it  as  to  him.  Of  this  there  can  be  no 
question.  .  It  also  extinguished  it  as  to  Baker,  so  that  afterwards 
he  could  not  be  sued  either  separately,  or  jointly  with  Young, 
upon  the  original  cause  of  action,  unless  the  joint  debtor  act 
provides  either  in  terms  or  by  necessary  implication  that  Baker 
may  be  so  sued.  It  does  not  so  provide  in  terms.  If  such  is  by 
necessary  implication  the  meaning  of  the  act,  then  does  it  mean 
that  he  may  be  sued  separately  on  the  original  cause  of  action, 
or  that  he  may  or  shall  be  sued  upon  it  jointly  with  Young? 
May  he  insist  on  a  joint  action,  or  that  a  joint  action  would 
not  lie  t 

Some  propositions  may  be  deemed  to  be  well  settled  so  far  as 
the  judicial  decisions  of  the  courts  of  this  state  are  concerned. 
One  is,  that  where  one  or  more  of  several  joint  debtors  are  sued, 
those  sued  may  plead  the  non-joinder  of  the  others  in  abatement, 
but  are  not  obliged  to  do  so.  If  they  make  no  such  plea,  the 
plaintiff  may  recover  against  those  sued,  though  it  appears  on 
the  trial  that  the  promises  were  made  by  them  and  others 
jointly.  But  if  the  plaintiff  takes  judgment  against  those  sued, 
instead  of  submitting  to  a  nonsuit  and  bringing  a  new  suit 
against  all,  the  judgment  extinguishes  all  right  of  actions  against, 
and  all  liabilities  of  those  not  sued.  This  consequence  follows, 
whether  he  knew  at  the  time  or  not  that  others  were  jointly 
liable  with  those  sued.  It  is  also  settled  that  whenever  the 
right  to  maintain  a  joint  action  against  all  upon  the  original 
cause  of  action  is  once  suspended  or  lost,  each  and  every  of  the 
joint  debtors  may  set  this  up  as  a  bar  to  a  suit  on  the  original 
cause  of  action,  whether  it  was  produced  by  the  act  of  the  party, 
or  by  operation  of  law  at  the  instance  and  by  the  agency  of  the 
plaintiff.  As  to  the  first  proposition,  Hobertson  v.  Smithy  18 
J.  R.  456 ;  Giibs  v.  Bryant,  1  Pick.  118 ;  Permy  v.  Mcvrbmy 
4  J.  Ch.  S.  566 ;  Bedey  v.  Palmer  et  al.,  1  Hill,  482,  are  in  point 

The  second  proposition  is  illustrated  by  the  class  of  cases 
which  hold  that  taking  from  one  partner  his  specialty  obligation 
for  a  partnership  debt,  merges  the  debt,  extinguishes  all  reme- 
dies against  the  partners  jointly,  and  all  liability  of  the  partners 

D.— L  2 
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not  executing  it.  {Clement  v.  Brush,  3  J.  C.  180 ;  Tom  v. 
Goodrich,  2  J.  R  213.) 

It  has  been  held  that  releasing  one  of  two  joint  debtors  from 
a  debt,  extinguishes  it  as  to  both,  and  all  liability  of  each,  and 
that  this  result  will  follow  against  the  actual  intent  of  the 
parties,  if  the  instrument  be  a  technical  release,  though  executed 
for  the  purpose,  in  fact,  of  making  a  separate  compromise  with 
one  only,  under  the  act  of  1838,  p.  243,  and  with  a  view  of 
retaining  the  original  liability  of  the  others.  (Bronson  v. 
FUzhugh,  1  Hill,  185 ;  The  Bank  of  Poughkeepsie  v.  IVboir 
son,  5  Hill,  461.) 

It  has  been  held  that  the  arrest  of  one  of  several  joint 
debtors  on  a  ca.  sa.,  and  his  subsequent  discharge  by  consent  of 
the  creditor,  extinguishes  the  judgment  as  to  all  the  debtors. 
{Ransom  v.  Kvrly,  9  Cowen,  128 ;  Laihrop  v.  Briggs,  id.  171 ; 
Yates  v.  Van  Rensselaer,  5  J.  J£.  364.) 

On  principle  and  authority  it  is  clear  that  a  judgment 
recovered  against  one  of  several  joint  debtors  extinguishes  all 
liability  upon  the  contract,  and  all  and  every  right  of  action 
upon  it  against  every  party  to  it.  In  this  case  a  judgment  has 
been  recovered  against  both  Young  and  Baker  in  form.  Its 
effect  as  a  judgment,  so  far  as  Young  is  concerned,  is  the  same 
in  all  respects  as  if  he  was  the  only  party  defendant  in  the 
action.  He  cannot  be  again  sued  on  the  original  cause  of 
action.  If  it  be  insisted  that  he  can  be,  then  a  proposition  is 
insisted  upon,  which  is  unsupported  by  any  precedent  or  known 
decision,  is  in  conflict  with  settled  principles  and  a  series  of 
adjudged  cases,  and  which  finds  no  countenance  in  any  practice 
known  to  the  profession,  or  hinted  at  in  any  treatise,  upon  any 
branch  of  law  or  of  practice.  If,  then,  a  creditor  sues  only 
one  of  the  joint  debtors,  and  takes  judgment  against  him,  he 
loses  all  claims  and  rights  of  action  against  the  others.  If  he 
makes  all  parties  to  the  suit,  serves  but  one,  and  the  others  do 
not  appear,  and  then  takes  judgment  against  only  the  one 
served,  the  judgment  will  be  reversed  for  that  cause.  {Ndsqn 
v.  Bostwich,  5  Hill,  37.)  Unless,  therefore,  the  creditor1  chooses 
to  relinquish  all  right  of  action  against  some  of  the  debtors,  he 
must  make  all  parties :  if  he  omits  to  make  all  of  them  parties, 
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he  may  be  coerced  to  do  bo  by  a  plea  in  abatement  If  he 
makes  all  parties,  then,  although  only  a  part  are  served,  he  not 
only  may,  but  must  take  a  judgment  against  all.  Having 
recovered  judgment  against  aU,  what  has  he  acquired  ?  What 
has  he  lost  ?  What  remedies  by  action  are  left  to  him  ?  Is 
there  still  a  joint  indebtedness  of  both  ?  If  so,  is  it  the  indebt- 
edness of  judgment  debtors,  or  of  mere  promissors  under  no 
liabilities  except  as  parties  to  a  contract  ?  May  both  be  jointly 
sued  again  upon  the  original  cause  of  action  ?  Is  it  possible 
that  they  can  be  ?  It  seems  impossible  that  they  can  be  again 
so  sued,  unless  the  joint  debtor  act  so  declares,  for  the  reason 
that,  if  in  legal  effect  the  judgment  is  one  of  common  law, 
force,  and  validity,  as  against  the  one  served,  that  consideration 
alone  extinguishes  all  right  of  action  upon  the  contract.  Did 
not  the  legislature  intend  that  any  and  all  future  actions  should 
be  upon  the  judgment,  and  only  that?  That  the  creditor, 
instead  of  having  a  contract,  should,  after  the  recovery  against 
the  joint  debtors,  have  a  judgment  perfect  in  form  against  all, 
of  conclusive  obligation  upon  those  served  or  appearing,  and  as 
against  the  others,  as  inconclusive  in  character  as  the  paper 
writing  purporting  to  be  the  promissory  note  of  all,  or  other 
contract,  whatever  it  may  have  been,  on  which  the  judgment 
may  have  been  recovered.  In  this  view  the  legislature  substi- 
tuted, as  against  those  not  served,  a  judgment  in  form,  in  lieu 
of  the  alleged  promises,  or  written  obligations,  on  which  it 
purports  to  have  been  founded.  As  against  those  served  or 
appearing,  it  actually  merged  in  this  judgment,  and  extin- 
guished all  liability  upon  such  alleged  promises  or  written 
obligations.  This  trenches  on  no  settled  principles,  does  not 
convert  joint  liabilities  into  several  ones,  does  not  affect  any 
right  of  those  not  served,  retains  the  joint  indebtedness,  and 
leaves  it  to  be  enforced  by  known  and  appropriate  remedies, 
which  have  been  taken  in  confident  security  by  the  profession 
for  half  a  century,  The  only  anomaly  in  the  whole  matter  is 
this :  While  the  judgment  is  the  same  in  form  as  against  all,  and 
is  of  conclusive  obligation  as  to  some,  as  against  others,  if  it  is 
to  be  enforced  against,  and  collected  of  them,  it  must  be 
proved  in  a  suit  upon  it,  that  they  jointly,  with  the  other 
defendants,  made  the  promises,  or  entered  into  the  contract,  on 
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which  it  is  founded.  So  in  a  suit  on  a  paper  writing,  purporting 
to  be  the  joint  contract  of  several,  the  production  of  the  writing 
amounts  to  nothing ;  but  when  proved  to  have  been  executed 
and  delivered  by  all,  it  is  established  as  their  contract,  and 
their  liability  upon  is  the  consequence.  A  joint  debtor  judg- 
ment, in  effect,  declares  that  the  defendants  made  certain  pro- 
mises jointly,  that  they  have  not  performed  them,  that  the  plain- 
tiffs have  sustained  damages  to  a  sum  named,  and  adjudges  that 
he  recover  that  sum  of  all  the  defendants.  As  to  such  judgment, 
the  statute  declares,  that  as  to  those  not  served  nor  appearing, 
the  plaintiff,  when  seeking  to  recover/  upon  it,  shall  prove  all 
the  facts  essential  to  create  a  liability,  which  the  form  of  the 
judgment  assumes  to  have  been  established,  and  having  done 
this,  he  may  recover  upon  it,  as  he  might  on  a  paper  purport- 
ing to  be  a  promissory  note  of  the  parties,  on  proving  that  it  is 
such.  If  this  be  so,  then  why  may  it  not  be  said  that  he  is  a 
creditor,  having  a  demand  against  both,  arising  upon  a  judg- 
ment ?  He  has,  in  fact,  a  judgment  perfect  in  form,  the  statute 
denominates  it  a  judgment ;  and  if  he  may  sue  upon  it  as  a 
thing  properly  called  a  judgment,  and  recover  upon  it  as  such, 
on  giving  certain  proof,  then  why  may  it  not  be  said  that  his 
demand  arises  upon  a  judgment?  More  must  be  proved  as 
against  some  of  the  defendants  than  against  the  others ;  but 
this  is  but  a  question  of  evidence.  The  words,  "A  demand 
arising  on  judgment,"  as  here  used,  would  not  seem  to  mean 
anything  more  or  less  than  that  the  creditor  has  a  judgment 
against  the  alleged  debtor,  on  which  he  claims  he  can  establish 
a  right  to  recover  the  sum  which  he  swears  to  be  due  from 
them.  This  is  all  that  can  be  meant  in  this  statute  by  the 
expression,  having  a  demand  arising  on  contract.  The  per- 
plexity felt  upon  the  subject,  as  it  seems  to  me,  arises  from 
the  idea  naturally  presenting  itself  to  the  mind,  imbued  with 
the  principles  of  the  common  law,  that  a  party  cannot  be  said 
to  have  a  judgment  and  a  demand  arising  upon  it,  if  he  is 
obliged  to  do  more  to  establish  both  facts  than  to  produce  from 
the  files  of  the  proper  court  a  record  of  the  alleged  judgment. 
But  the  statute  says  he  may,  in  a  certain  case,  have  a  judgment 
against  several  in  form.  When  he  sues  upon  it,  it  shall  con- 
clude such  of  the  parties  defendants  as  were  served,  or  appeared 
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in  the  action.  To  recover  upon,  it  against  the  other  defendants, 
he  must  not  only  produce  the  record  of  the  judgment,  but 
prove  that  they  jointly  promised,  with  the  others,  and  that  the 
amount  recovered  is  due.  These  extrinsic  facts  being  proved,  he 
shall  have  from  the  judgment  itself  and  the  other  evidence  a 
recovery  from  them  jointly  with  the  others,  of  the  sum  awarded 
by  the  judgment. 

Hie  proof  made  shows  that  the  affidavit  of  the  attaching 
creditor  was  true :  that  he  had  a  right  of  action  on  this  judg- 
ment, and  was  entitled  to  recover  upon  it  the  sum  for  which  the 
attachment  issued.  He  was  none  the  less  a  creditor  by  judg- 
ment, and  it  was  none  the  less  true  that  he  had  a  demand  arising 
upon  the  judgment,  because  he  had  to  prove  other  facts  besides 
that  of  the  recovery  of  the  judgment  itself,  so  long  as  in  fact  he 
had  a  judgment  against  both,  on  which  an  action  would  lie 
against  both,  and  on  which,  as  matter  of  right,  he  could  show 
himself  entitled  to  recover  the  sum  claimed  in  his  petition  and 
affidavit  to  be  due  to  him. 

If  the  statutes  existing  prior  to  the  enactment  of  the  Revised 
Statutes,  the  practice  uniformly  pursued  to  collect  joint-debtor 
judgments,  the  evils  arising  under  the  construction  given  to  prior 
acts,  and  by  the  Revisers  avowedly  designed  to  be  remedied  by 
the  Revised  Statutes  by  a  section  adopted  in  the  very  words  in 
which  they  drew  it,  are  considered,  I  think  it  will  be  obvious 
that  they  did  not  dream  of  changing  the  form  of  pre-existing 
remedies  but  menlj  designed  in  an  action  on  such  a  judgment 
to  put  the  plaintiff  as  against  the  defendants  not  served  or  not 
appearing,  to  prove  that  the.  cause  of  action  on  which  the  judg- 
ment purports  to  have  been  recovered,  had  in  fact  existed  against 
all ;  and  when  that  fact  was  proved  to  make  the  judgment  itself 
evidence,  but  not  conclusive  evidence,  as  against  such  defendants, 
that  the  sum  recovered  was  justly  due,  and  as  against  those 
served  to  leave  the  judgment  like  any  other  judgment  against 
a  party  who  had  been  served  with  process,  absolutely  conclusive 
of  his  obligation  to  pay  the  sum  adjudged  to  be  due  to  the 
plaintiff. 

The  act  of  1788  (2  Laws  of  N.  T.  Greenl.  Edit  p.  Ill,  §  23) 
and  the  act  of  1813  (1 R.  L.  521,  §  13),  are  precisely  the  same 
in  substance,  and  provide  that  "  in  case  judgment  shall  pass  for 
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the  plaintiff  he  shall  have  his  judgment  and  execution  against 
such  of  them  as  were  brought  into  court,  and  against  the  other 
joint  debtors  named  in  the  process  < in  the  same  manner'  as  if 
they  had  all  been  taken  and  brought  into  court  by  virtue  of 
such  process,  but  it  shall  not  be  lawful  to  issue  or  execute  any 
such  execution  against  the  body  or  against  any  lands  or  goods 
the  sole  property  of  any  person  not  brought  into  court."  2  R. 
S.  377,  §  1,  3  and  4,  provide  that  "in  such  case,  the  judgment, 
if  rendered  in  favor  of  the  plaintiff,  shall  be  against  all  the 
defendants  '  in  the  same  manner '  as  if  all  had  been  served  with 
process  "  (§  1).  The  execution  must  be  in  form  against  all 
the  defendants,  but  must  have  endorsed  on  it  the  names  of  the 
defendants  not  served  with  the  process  by  which  the  action  was 
commenced  (§  3),  and  the  endorsement  must  direct  that  the 
execution  shall  not  be  served  on  the  person  of  any  defendant 
whose  name  is  so  endorsed  thereon,  nor  shall  it  be  levied  on  the 
sole  property  of  any  such  defendant,  but  it  may  be  collected  of 
the  personal  property  owned  by  him  as  a  partner  with  the  other 
defendants  taken,  or  with  any  of  them. 

So  far  the  Revised  Statutes  and  the  acts  of  1788  and  1813  are 
in  substance  and  effect  the  same :  each  and  all  of  them  require 
from  the  beginning  to  the  end  the  same  form  of  proceedings  as 
in  a  suit  where  all  had  been  served.  Executions  are  in  form 
against  all,  and  must  be.  And  on  such  executions,  if  §  4,  of  2 
R.  S.  377,  is  to  receive  a  literal  reading,  the  property  of  the 
one  not  served  may  be  taken  to  pay  a  det>t  for  which  he  was 
never  liable  as  a  partner  with  any  other  defendant  in  the  suit. 
By  this  section  if  A.  B.  C.  and  D.  sign  a  joint  bond  (never 
having  been  partners)  to  secure  the  payment  of  A.'s  debt,  and 
B.  only  is  served  with  process,  and  judgment  is  recovered,  the 
execution  to  be  issued,  if  B.  and  C.  only  are  partners,  may  be 
collected  by  taking  the  property  owned  by  B.  and  C.  as  partners 
and  selling  it  out  and  out,  to  pay  the  judgment,  whereas  on  a 
judgment  against  B.  alone  for  his  own  debt,  such  a  thing  could 
not  be  done. 

Even  now,  in  a  suit  against  several  on  promises  alleged  td 
have  been  made  by  all  as  partners,  and  where  only  one  is  served, 
on  proof  of  a  partnership  which  would  be  good  evidence  of  it 
as  against  the  one  served,  but  no  evidence  at  all  as  against  those 
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not  served,  as  his  admission  of  the  fact,  or  default  to  plead  to 
the  declaration,  a  judgment  can  be  recovered  in  form  against 
all,  and  the  execution  may  be  levied  on  any  goods  owned  by 
those  not  served,  as  a  partner  with  the  one  served.  (Hattiday 
v.  McDougal,  22  Wendell,  270  and  271.)  The  defendants  not 
served  have  had  no  opportunity  to  show  payment  or  invalidity 
of  the  alleged  contract,  and  may  be  the  only  parties  having  any 
substantial  interest  in  the  partnership  property  and  effects. 

We  have  seen  that  the  former  statutes  and  prior  acts,  so  far 
as  the  parts  above  cited  bear  on  the  point,  provide  for  continuing 
the  joint  liability,  in  the  same  form  against  all  as  against  either. 
What  was  at  first  in  form  as 'well  as  substance  a  contract  by  all, 
is  converted  by  the  peremptory  requirement  of  the  statute  into 
a  judgment  in  form  against  all.  Neither  the  act  of  1788,  nor  of 
1813,  declared  whether  a  suit  could  be  brought  on  the  judgment 
against  all,  nor  in  an  action  on  it  against  all,  what  should  be  its 
effect  as  evidence  as  against  those  not  served  with  process,  nor 
whether  it  should  have  any  effect  In  Dando  v.  DM  dk 
Trempery  2  J.  It.  88  (in  1805),  in  an  action  on  a  joint  debtor 
judgment,  where  the  defendant  not  served  in  the  original  suit 
pleaded  simply  md  tid  record,  the  court  held  that  the  production 
of  the  record  which  was  in  form  that  of  a  judgment  against  all, 
and  required  by  statute  to  be  so,  made  out  the  issue  and  entitled 
the  plaintiff  to  recover.  The  Bank  of  Columbia  v.  Newcomb 
(6  J.  R.  98),  was  an  action  on  such  a  judgment,  and  the  defend- 
ant who  was  not  served,  pleaded  that  fact,  and  that  he  did  not 
appear  in  the  action.  The  Court  held,  "being  a  judgment 
regular  in  form,  against  both  the  defendants,  an  action  of  debt 
will  lie  upon  it  against  both,  and  consequently  the  pleas  are 
bad."    This  was  decided  in  1810. 

Taylor  &  Truss  v.  Pettibone  (16  J.  R.  66),  decided  in  1819, 
adjudged  that  in  an  action  on  such  a  judgment,  the  judgment 
was  primd  facie  evidence  of  a  debt,  as  against  the  defendant 
not  served. 

In  Tovmsend  v.  Carman  (6  Cowen,  695),  the  dourt  decided 
(in  1827),  that  "  if  an  action  can  be  sustained  upon  such  a  judg- 
ment, it  must  be  against  all."  The  "judgment  is  to  be  entered 
in  the  usual  form,  and  so  far  as  depends  upon  the  act,  it  is  to 
be  followed  by  the  usual  consequences,  with  the  restrictions 
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particularly  specified/'  The  court  farther  held,  that  the  2d  of 
J.  R  87,  6  id.  98,  and  16  of  id.  66,  distinctly  passed  upon  and 
decided  the  point  that  an  action  of  debt  would  lie  on  such  a 
judgment,  and  also  held  that  the  judgment  iaprimd  facie  evi- 
dence of'  a  debt  against  the  party  not  brought  into  court 
Carmcm  v.  Toumsend,  was  carried  to  the  Court  for  the  Correc- 
tion of  Errors,  and  decided  in  December,  1830.  Only  two 
opinions  were  delivered,  and  the  judgment  of  the  Supreme  Court 
was  unanimously  affirmed.  (6  Wend.  206.)  The  Chancellor 
said,  "  the  plaintiff  in  error  is  unquestionably  right  in  his  first 
point,  in  supposing  that  the  first  judgment  was  an  extinguish- 
ment or  merger  of  the  original  indebtedness,  so  that  no  action 
could* be  sustained  against  either  of  the  defendants  on  the 
original  promises.  If  any  action  could  be  sustained  against  the 
defendant  not  arrested  in  the  original  suit,  it  must  be  in  form 
an  action  of  debt  founded  on  the  judgment."  Beakdslet,  Sena- 
tor, said,  "  it  is  now  objected  by  Carman,  that  an  action  of  debt 
will  not  lie  on  such  judgment.  This  is  the  only  objection  that 
has  been  urged  on  the  argument  which  requires  consideration : 
that  such  action  will  lie  has  been  too  long  settled  to  be  now 
called  in  question.  It  is  right  in  principle  that  such  action 
should  be  sustained ;  a  contrary  rule  would  work  great  injustice 
to  creditors." 

Such  were  the  decisions  upon  the  acts  in  relation  to  such 
judgments  recovered  prior  to  the  time  when  the  Revised 
Statutes  took  effect.  The  revision  was  had,  and  the  Revised 
Statutes  were  enacted  before  the  decision  was  made  in 
Carmcm  v.  Tovmsend  by  the  Court  of  Errors.  The  second 
section  of  the  joint  debtor  act  in  force  when  these  proceedings 
were  commenced,  declares  that  "Such  judgment  shall  be 
conclusive  evidence  of  the  liability  of  the  defendant  who  was 
served  with  process  in  the  suit,  or  who  appeared  therein ;  but 
against  every  other  defendant  it  shall  be  evidence  only  of  the 
extent  of  the  plaintiff's  demand,  after  the  liability  of  such 
defendant  shall  have  been  established  by  other  evidence." 
(2  R.  S.  299,  §  2.)  Of  the  extent  of  what  demand  ?  and  what 
is  the  liability  to  be  established  by  other  evidence? 

What  was  the  evil  to  be  remedied,  or  doubt  to  be  obviated,  by 
this  statutory  provision  ?  Was  it  to  be  effected  by  changing  tho 
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form  of  actions,  or  by  altering  a  rule  of  evidence  ?  Was  it 
the  object  to  coerce  or  even  permit  a  plaintiff  to  sue,  upon  the 
original  cause  of  action,  either  or  both  of  the  defendants  against 
whom  such  a  judgment  had  been  recovered,  or  to  declare  that 
as  to  those  not  served,  when  sned  on  such  a- judgment,  the 
plaintiff  should  be  required  to  make  all  the  proof  that  would 
have  been  required  of  him  in  a  suit  upon  the  original'cause  of 
action?  Or  did  it  intend  to  allow  what  had  always  been 
permitted, — an  action  on  the  judgment  against  all  of  the 
defendants,  to  permit  the  plaintiff  to  assert  and  insist  that  he 
had  a  demand  on  the  judgment,  but  in  order  to  sustain  it 
and  recover  on  it,  require  him  to  prove  as  against  those  not 
served  what  he  must  have  proved  as  against  them  if  they  had 
appeared  in  the  original  suit ;  viz.  that  they  jointly  with  the 
others  made  the  promises  or  contracted  the  debt  on  which  the 
judgment  purports  to  be  founded. 

The  original  note  of  the  Revisers  to  this  section  states  that  it 
was  enacted  as  drawn  by  them,  and  reads  thus :  "  The  law  on 
this  subject  seems  rather  unsettled,  vide  16  J.  R.  66 ;  6  Cowen, 
697.  The  better  opinion  probably  is,  that  the  defendant  not 
brought  in,  may  contest  the  judgment,  but  this  throws  upon 
him  a  very  onerous  burden  of  proving  a  negative.  The 
above  section  (§  2)  seems  calculated  to  prevent  fraudulent 
combinations,  and  to  give  to  a  plaintiff  all  he  ought  to 
require." 

This  note  of  the  Revisers  refers  to  decisions  made  in  actions, 
brought  on  such  judgments  recovered  under  the  prior  acts. 
Those  decisions  held,  that  the  only  mode  of  proceeding  against 
all  the  parties  to  the  original  contract  was  by  action  on  the 
judgment,  and  that  the  judgment  was  primA  facie  evidence 
of  a  debt  against  those  not  served,  or  in  other  words,  that  the 
record  itself  was  primd  facie  evidence  of  their  liability  upon 
.  it,  being  in  effect  as  it  was  declared  by  it.  They  thought  this 
was  giving  to  it  an  effect  unjust  towards  such  defendants ;  they 
therefore  proposed  the  section  in  question  to  abrogate  this  rule 
of  evidence ;  not  to  deprive  a  plaintiff  of  his  remedy  by  action 
on  the  judgment,  but  to  compel  him,  in  such  action,  to  establish 
by  other  evidence  than  the  record  .of  the  judgment,  that 
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those  not  served  in  the  first  suit,  were  joint  parties  to  the 
contract,  on  which  it  was  founded ;  and  provided  that  when  this 
was  established,  the  judgment  should  be  evidence  of  the  extent 
of  the  plaintiff's  demand  upon  it  as  against  them,  and  as  against 
the  others  per  se,  conclusive  evidence  of  a  liability  upon  it  as 
declared  by  it. 

This  plaintiff,  then,  had  a  judgment  against  all.    The  statute 
declares  it  to  be  a  judgment  t    It  is  in  the  form  required  by 
statute.    It  is  in  the  precise  form  in  which  judgments  in  like 
cases  have  been  required  by  statute,  since.  Feb.  7, 1788,  to  be 
entered.    From  that  day  to  the  present  all  the  courts  of  this 
state  have  held  that  an  action  will  lie  on  such  a  judgment  against 
all  the  parties,  and  no  court  has  yet  decided  to  the  contrary.   No 
judge  or  court  has  yet  intimated  a  doubt  that  all  the  parties  to 
the  original  contract  are  yet  liable  in  a  joint  action  of  some 
form,  and  upon  something.    If  liable  in  an  action  against  all 
jointly,   upon    what    can  it  be  brought,  if  not   upon    the 
judgment?    But  one  judge  has  ventured  a  reported  opinion 
that  they  can  be  sued  jointly  on  the  original  contract.    In  one 
of  the  printed  opinions  found  in  4th  Corns.  513,  it  is  intimated 
that  an  action  will  lie  on  the  contract  against  the  party  to  it, 
who  was  served  with  process  in  the  first  suit,  and  against  whom 
a  judgment  was  rendered  on  the  merits,  which  remains  in  full 
force  and  effect,  in  no  way  reversed  or  vacated.    No  one  has 
intimated  an  opinion  that  the  liabilities  have  been  severed,  and 
that  some  have  become  separately  liable  as  judgment  debtors 
and  not  otherwise,  and  others  liable  separately  upon  contract, 
and  only  upon  contract.    It  is  very  certain  that  the  statute  has 
not  declared  that  any  such  anomalous  or  absurd  results  shall  be 
produced  by  the  judgment  authorized  by  it.    It  does  not  seem 
to  be  necessary  to  now  give  such  a  construction  to  it  to  preserve 
the  original  rights  of  either  party  intact,  or  to  simplify  forms, 
or  promote  justice.    Such  a  construction  will  overturn  every 
principle    heretofore    settled,    deny  every  form   of  remedy 
heretofore  pursued  or  allowed;  and  by  applying  it  to  suite 
which  have  been  in  progress  for  years,  may  defeat  the  most 
important  interests,  and  work  the  most  ruinous  results  without 
conferring  the  slightest  benefit  upon  a  single  suitor  in  all  time 
to  come. 


NEW  YORK— MAT,  1852.  27 

Oakley  t.  AapinwalL 

Of  the  eight  judges  who  sat  in  the  court  of  appeals,  two,  viz. 
Judges  Gardener  and  Gray,  were  for  affirming  the  judgment  of 
the  court  below :  They,  of  course,  not  only  held  that  an  action 
would  lie  on  the  judgment,  but  also  held  what  it  seems  to  me 
every  one  must  hold,  who  goes  thus  far,  viz.  that  a  party  who 
has  a  judgment  on  which  he  can  bring  an  action,  in  which  he 
is  able  to  recover  the  amount  of  such  judgment,  has  a  "  demand 
arising  upon  judgment,"  no  matter  what  evidence  must  be  given 
to  establish  the  liability  of  the  parties  sued  or  the  extent  of 
such  demand :  Judge  Jewett,  who  voted  to  reverse,  held  that  an 
action  would  lie  against  both  Young  and  Baker  on  the  judg- 
ment :  Judge  Paige  also  voted  for  a  reversal,  but  wrote  no 
opinion.  A  letter  of  his,  in  1851,  in  reply  to  one  from  the 
plaintiff '8  attorney,  says  thus:  "The  judgment  confessed  by 
Young  was  not,  in  my  opinion,  evidence  of  a  demand  against 
Baker  personally ;  although  I  agreed  with  Judge  Jewett,  that 
as  the  forms  of  procedure  against  the  two  was  a  mere  question 
of  practice  and  pleading,  the  action  of  debt  might  be  brought 
against  both  on  the  judgment,  to  prevent  the  embarrassment  of 
declaring  against  the  one  in  debt,  and  the  other  in  covenant 
or  assumpsit." 

Hence  there  is  evidence  that  four  of  the  eight  judges  held 
that  an  action  would  lie  on  the  judgment  It  cannot  be  said, 
then,  that  the  court  of  appeals  has  decided  that  such  an  action 
will  not  lie.  Judge  Buggies  is  reported  as  having  voted  for  a 
reversal.  He  gave  no  opinion.  His  letter  of  November  26, 
1851,  to  the  same  attorney,  concludes  thus :  "  But  if  the  result 
had  depended  on  my  vote,  I  should  have  wanted  further  time 
for  consideration  and  reflection  before  I  would  have  voted  for  a 
new  trial.  The  ground,  on  which  I  thought  the  decision  should 
have  been  placed,  was  this : — that  the  second  section  of  the 
joint  debtor  act,  so  far  as  it  makes  the  joint  judgment  evidence 
against  the  defendant  not  served  with  process,  is  in  conflict  with 
that  part  of  sec.  6  of  art.  1  of  the  constitution  which  declares 
that  no  person  shall  be  deprived  of  his  property  without  due 
process  of  law." 

All  this  shows  that  five  of  the  eight  judges  did  not  assent  to 
the  proposition. that  no  action  will  lie  on  such  a  judgment.  It 
cannot  be  said,  then,  that  any  such  principle  has  been  decided 
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or  was  settled.  Yet  the  judgment  was  reversed.  The  court  to 
which  the  cause  was  remanded  cannot  dispose  of  it  intelligently 
without  ascertaining  what  principle,  if  any,  was  settled  by  the 
Court  of  Appeals.  The  remittitur  gives  no  information  on  the 
point.  It  simply  reverses  the  judgment  appealed  from,  and 
orders  a  new  trial.  It  contains  no  resolution  of  or  instruction 
from  the  appellate  court.  No  allusion  would  have  been  here 
made  to  the  letters  above  referred  to,  were  it  not  for  the  consi- 
deration that  they  furnish  the  only  evidence  known  to  exist  of 
the  opinions  held  by  those  writing  them,  on  the  points  to  which 
the  extracts  relate,  at  the  time  the  judgment  of  reversal  was 
rendered.  As  it  was  not  deemed  inappropriate  to  furnish  such 
evidence  of  those  opinions,  I  hardly  need  add,  that  it  cannot 
possibly  be  deemed  discourteous  to  refer  to  such  evidence,  when 
it  becomes  necessary  in  order  to  a  proper  determination  by  a 
subordinate  tribunal,  of  the  same  cause,  to  ascertain,  if  possible, 
what  precise  questions  were  deliberately  considered  and  settled 
by  the  court  above. 

The  only  inference  fairly  deducible  from  the  reported  opi- 
nions, is,  that  five  members  of  the  court,  viz.  Judges  Bronson, 
Jewett,  Mullett,  Paige,  and  M'Coun,  were  of  opinion  that  the 
plaintiff  in  this  action  did  not  show  that  he  had  a  demand 
against  both  Young  and  Baker,  arising  upon  a  judgment  If 
this  is  a  just  inference  it  is  equally  obvious,  that  two  of  the 
five,  viz.  Judges  Bronson  and  Mullett,  so  held  for  the  reason  that 
they  held  that  ho  action  would  lie  against  Baker  on  the  judg- 
ment. That  Judges  Jewett  and  Paige,  while  dissenting  from  the 
latter  proposition,  so  held,  notwithstanding  their  opinion  that  an 
action  would  lie  upon  it.  If  Judges  Bronson  and  Mullett  would 
not  so  have  held,  had  they  agrped  with  Judges  Jewett  and  Paige 
that  such  an  action  would  lie,  then  it  follows  that  the  four  con- 
curred in  a  vote  to  reverse,  and  that  the  former  two,  as  well  as 
the  latter  two,  did  so  for  reasons  which  the  other  two  repu- 
diated. On  whichever  ground  the  opinion  of  Judge  M'Coun 
was  given,  it  makes  at  most  a  concurrence  of  but  three  votes 
upon  any  one  specific  proposition,  and  the  reversal  by  the 
appellate  court  did  -not  settle  a  principle. 

Judge  Mullett,  after  ably  and  at  length  examining  the  pre- 
vious and  existing  acts,  and  reasoning  to  the  conclusion  that 
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the  judgment  was  no  evidence  of  a  debt  as  against  Baker,  adds : 
"  It  is  admitted  that  this  course  of  reasoning  tends  to  the  con- 
clusion, that  an  action  of  debt  cannot  be  maintained  on  a  judg- 
ment recovered  under  the  statute  relating  to  proceedings 
against  joint  debtors,  against  a  party  who  was  not  served  with 
process,  and  did  not  appear  in  the  action  in  which  such  judg- 
ment was  rendered."  *  *  *  "  If  an  action  of  debt  on  judgment 
cannot  be  sustained  by  the  undisputed  record  of  the  judgment, 
what  will  sustain  it  ? "  "  It  devolves  on  those  who  hold  that 
an  action  will  lie  against  the  party  who  did  not  appear  in  the 
suit  in  which  it  was  rendered,  to  show  how  it  can  be  sustained, 
and  what  proof  will  sustain  it  Until  these  questions  are 
satisfactorily  answered,  I  shall  agree  with  Ch.  J.  Bronson  on 
this  point  also."  Before  stating  what  with  deference  I  regard 
as  a  fair  and  true  answer,  it  is  to  be  observed  that  Judge 
Mullett  does  not  assent  to  the  apparent  inconsistency  of  saying 
that  a  party  may  sue  upon  a  contract,  and  recover,  without 
having  a  demand  arising  upon  contract,  or  may  sue  upon  a 
judgment  and  recover,  without  having  a  demand  arising  upon 
a  judgment  His  opinion  obviously  is,  that  any  party  who  as 
a  matter  of  right  can  sue  and  recover  on  a  judgment  has  a 
demand  arising  upon  judgment,  and  he  therefore  held  that  in 
this  case  the  plaintiff  had  no  demand  against  Baker  arising 
upon  a  judgment,  because  he  was  of  opinion  that  an  action  on 
this  judgment  would  not  lie  against  him.  And  why,  in  his 
opinion,  would  not  an  action  lie  on  such  a  judgment?  Ob- 
viously for  the  reason  that  the  record  is  no  evidence  as  against 
Baker  of  a  debt  or  of  his  liability.  He  asks  "  what  will  sus- 
tain "  the  action  on  the  judgment  if  the  record  will  not  ?  and 
observes  that  the  duty  of  those  who  claim  one  will  be  "  to 
show  how  it  can  be  sustained,  and  what  proof  will  sustain  it" 
It  is  answered  that  on  just  such  a  judgment,  obtained  in  just 
such  a  proceeding,  and  in  the  precise  form  of  this,  it  has  been 
decided  in  every  reported  case  prior  to  this  from  the  passage 
of  the  first  act  in  1788,  that  such  an  action  will  lie.  The  court 
of  last  resort  unanimously  so  decided  in  Carmcm  v.  Tottmsend. 
But  those  cases  held  more.  They  also  held  that  the  judgment 
record  itself  furnished  sufficient  evidence  to  sustain  the  action. 
Hie  second  section  of  the  Revised  Statutes  did  not  declare  that 
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no  such  action  should  afterwards  be  brought ;  but  it  provided 
what  should  be  proved  in  such  an  action  to  sustain  it  as  against 
the  party  not  served.  That  section  answers  the  question  put  by 
the  learned  judge, "  What  proof  will  sustain  it?  "  The  answer 
is, "  Establish  the  liability  of  the  defendant  not  served  by  other 
evidence  than  the  record  itself,  and  the  plaintiff  shall  be  al- 
lowed to  recover.  And  when  he  has  given  sufficient  evidence 
to  establish  the  liability,  the  record  shall  be  evidence  of  the 
extent  of  his  demand." 

The  Legislature  have  never  been  embarrassed  to  find  words 
capable  of  expressing  clearly  their  intention  to  provide  that  a 
contract  might  be  extinguished  as  to  one  joint  contractor,  and 
yet  that  an  action  might  be  brought  on  it  against  the  other, 
when  they  designed  to  do  so.  This  was  expressly  enacted  in 
the  act  for  the  relief  of  partners  and  joint  debtors  (Session  Laws 
of  1848,  p.  243,  §  3).  The  amendment  in  1845  (p.  410,  §  2) 
provided  for  discharging  a  judgment  of  record  as  to  such  of  the 
debtors  as  had  compromised  according  to  the  provisions  of  the 
act  of  1848. 

The  proceedings  are  simple,  and  the  remedies  to  be  taken 
and  proof  to  be  given  are  ob  vious,  if  no  change  of  the  pre-exist- 
ing well  settled  law  is  to  be  deemed  to  have  been  made,  except 
such  as  the  second  section  of  the  act  (2  R.  S.  299)  enacts.  The 
judgment-record  contains  a  declaration  which  sets  forth  a  con- 
tract made  by  all  the  parties  jointly,  a  breach  of  it,  and  the 
judgment  of  the  law  that  the  plaintiff  recover  against  all  the 
defendants  a  specified  sum  by  reason  thereof,  and  shows  that 
Baker,  one  of  the  defendants,  did  not  appear.  In  an  action  on 
such  judgment,  the  plaintiff  produces  his  record,  which  proves 
that  he  has  a  judgment  in  form  against  all,  as  he  has  averred 
in  his  second  suit  It  establishes  conclusively  the  liability  of 
Young ;  as  against  Baker  he  must  go  further,  and  prove  by 
other  evidence  the  making  of  the  contract  by  all,  which  is  de- 
scribed in  the  record.  When  he  has  done  this,  he  has  esta- 
blished, as  the  statute  prescribes,  the  liability  of  Baker,  and  his 
right  to  recover  against  both.  "Whether  he  must  in  the  first 
instance  give  other  evidence  than  the  record  of  the  extent  of 
his  demand,  I  will  not  stop  to  discuss.  Ch.  J.  Bronson  held 
that  "  the  whole  extent  to  which  the  recovery  can  go  must  be 
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established  by  extrinsic  evidence  "  (p.  521).  The  statute  says, 
the  judgment  as  to  the  party  not  served  "  shall  be  evidence  only 
of  the  extent  of  the  plaintiff's  demand,  after  the  liability  of  such 
defendant  shall  have  been  established  by  other  evidence." 
His  idea  is,  that  even  if  the  fact  of  actual  liability  is  established 
by  other  evidence,  the  record  is  not  primA  facie  evidence  that 
such  defendant  is  liable  to  the  amount  of  the  judgment ;  that  it 
cannot  be  used  at  all  as  any  evidence  tending  to  show  that  so 
much  is  in  fact  due,  but  that  it  merely  operates  as  an  estoppel 
to  absolutely  prevent  the  plaintiff  from  recovering  more,  even 
though  he  should  conclusively  prove  that  more  is  due.  If  this 
is  what  the  Revisers  meant  by  their  note  upon  this  section, 
when  they  said  of  it  that  it  "  seems  calculated  to  give  to  a 
plaintiff  all  he  ought  to  require,"  a  plaintiff  will  find  it  difficult, 
in  the  happiest  experience  of  the  benefits  conferred,  to  be 
penetrated  with  a  very  devout  thankfulness  to  the  givers  of 
such  imperfect  gifts.  But  for  such  a  construction,  if  left  free 
to  sue  on  the  original  contract  the  one  not  served,  and  if  as 
between  the  two  there  is  no  judgment,  and  each  party  is  to  be 
treated  as  being  in  statu  quo,  natural  equity  and  common  jus- 
tice would  seem  to  require  that  he  should  be  permitted  to 
recover  all  that  he  can  prove  to  be  due.  But  assuming  the  Ch. 
J.  to  be  right  in  his  construction  of  this  clause,  it  is  of  no  mo- 
ment in  this  case,  as  the  plaintiff  on  this  trial  offered  other 
proof  folly  satisfying  this  rule. 

Of  the  very  elaborate  and  able  opinion  of  the  Ch.  J.  it  may 
justly  be  said,  that  if  his  premises  are  conceded  to  be  well 
taken,  that  no  action  will  lie  on  the  judgment,  his  conclusion 
is  a  logical  one ;  that  the  plaintiff  did  not  have  a  demand  aris- 
ing upon  judgment 

The  error  of  his  opinion,  as  I  think,  is  in  his  premises.  He 
observes  that  "  it  is  absurd  to  say  that  a  party  may  have  an 
action  on  a  judgment  which  is  no  evidence  of  the  defendant's 
liability.  He  might  as  well  sue  on  a  piece  of  blank  paper." 
I  think  in  this  he  is  mistaken.  It  may  be  granted  that  it  is 
absurd  to  say  that  a  party  may  have  an  action  on  a  judgment 
which  is  no  evidence  of  the  defendant's  liability,  yet  if  the 
Legislature  see  fit  to  provide,  or  the  court  of  last  resort  to  hold, 
that  an  action  will  lie  on  such  a  judgment,  the  plaintiff  in  such 
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an  action  would  have  very  decided  advantages  over  one  suing 
on  a  piece  of  blank  paper.  Not  that  the  record  alone  or  of 
itself,  without  anything  else,  would  serve  him  more  effectually 
than  the  blank  paper.  But,  in  the  one  case,  it  is  respectfully 
and  confidently  suggested  that  he  may  do  what  the  statute  says 
he  may ;  prove  by  extrinsic  evidence,  the  liability  spread  out 
on  the  face  of  the  declaration  embodied  in  the  record,  and  the 
extent  of  such  liability,  and  have  a  recovery  for  the  amount  of 
the  judgment  and  interest,  while  in  the  other  supposed  case  no 
principle  of  law,  no  statutory  provision,  nor  long  established 
practice,  exists,  enabling  him  to  commence  or  sustain  an  action. 

If  it  be  an  absurdity,  it  is  a  legislative  one,  and  in  an  age 
which  vehemently  complains  of  the  existence  of  such  absurd- 
ities, without  number,  it  should  not  be  made  a  bar  to  the 
administration  of  substantial  justice.  If  an  absurdity,  it  has  t 
one  redeeming  merit !  To  act  upon  it  can  by  no  possibility 
work  injustice  to  a  defendant  It  deprives  him  of  no  defence, 
exonerates,  the  plaintiff  in  no  respect  from  the  necessity  of  giv- 
ing evidence  either  in  kind  or  quality  wjiich  would  otherwise 
be  required  of  him,  and  in  no  way  diminishes  a  defendant's 
chances  of  extinguishing  his  debts  by  the  meritorious  plea  of 
the  statute  of  limitations.    (Brum  v.  Bokee,  4  Denio,  56.) 

Such  being  the  effect  of  the  law,  I  cannot  understand  the 
applicability  to  it  of  the  remarks  of  the  Ch.  J.,  that  "that 
State  must  not  boast  of  its  civilization,  nor  of  its  progress  in 
civil  liberty,  where  the  Legislature  has  power  to  provide  that  a 
man  may  be  condemned  unheard." 

Surely  the  whole  head  and  front  of  legislative  offending  hath 
this  in  it  and  up  more.  It  requires  a  party  having  a  claim 
against  debtors  which  he  would  prosecute  to  judgment  when 
some  are  beyond  the  reach  of  the  process  of  the  court,  to  name  all 
as  defendants  in  the  process ;  and  when  some  have  been  served, 
to  declare  and  state  truly  his  alleged  cause  of  action  against  all. 
If  he  establishes  this,  it  gives  him  a  judgment  against  all,  and 
preserves  the  continuance  of  their  joint  liability  by  giving  him 
a  right  to  bring  an  action  against  all  on  the  judgment  In  such 
action,  as  against  those  who  did  not  have  a  chance  to  be  heard 
in  the  original  suit,  it  requires  him  to  make  precisely  the  same 
proof  of  their  liability  upon  the  cause  of  action  described  in 
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the  record,  as  he  must  have  made  if  he  had  sued  on  that  cause 
of  action  alone,  and  allows  to  the  defendant  every  defence  he 
could  have  made  in  such  action.  If  he  establishes  such  lia- 
bility he  recovers,  otherwise  not  What  ground  of  complaint 
has  such  a  defendant!  How  is  he  prejudiced  by  such  legisla- 
tion! Is  there  anything  in  such  an  act  which  appeals  to  "  the 
judiciary  to  decide  how  much  respect  shall  be  paid  to 
an  edict  so  revolting  and  tyrannical!"  (Mullett,  J.,  P.  586,  4 
Corns.) 

One  consideration  of  much  force,  as  it  seems  to  me,  presents 
itself,  in  contemplating  this  act  as  it  was  up  to  the  1st  of  January, 
1830,  the  decisions  under  it,  and  the  act  as  it  was  amended 
when  it  went  into  operation  on  that  day.  If  the  Legislature 
intended  by  §2  of  2  R  8.  P.  299,  to  abolish  the  remedy  by 
action  on  the  judgment,  and  compel  a  plaintiff  to  sue  those  not 
served,  on  the  original  cause  of  action,  notwithstanding  the 
judgment  against  those  served,  it  would  have  been  as  natural, 
as  easy  to  have  said  so,  and  to  have  provided  that  he  might  do 
so,  and  that  in  case  a  judgment  was  obtained  and  the  money  col- 
lected, such  defendant  should  have. all  the  righto  to  compel  con- 
tribution by  his  co^contractors,  which  belonged  to  him,  accord- 
ing to  the  nature  of  the  original  transaction  between  them.  This 
the  Legislature  did  not  do.  If  the  second  section  had  read, 
"such  judgment,  in  an  action  upon  it,  shall  be  conclusive  evi- 
dence of  the  liability  of  the  defendant  who  was  personally 
served  with  process  in  the  suit,  or  who  appeared  therein,  but 
against  every  other  defendant,  it  shall  be  evidence  only  of  the 
extent  of  the  plaintiff's  demand  after  the  liability  of  such 
defendant  shall  have  been  established  by  other  evidence,"  it 
might  be  said  to  be  an  absurdity,  or  an  anomaly;  but  it  would 
have  been  one  promotive  of  justice  by  the  equity  of  its  pro- 
visions, by  the  simplicity  of  the  remedy,  which  was  understood 
by  all,  and  had  been  pursued  for  half  a  century,  and  yet  would 
have  declared  nothing  different  from  the  understanding  of  the 
profession  of  it,  down  to  the  time  when  its  true  meaning  and 
proper  effect  were  thrown  in  doubt  by  the  dissenting  opinion 
in  Mervin  db  Chldsirnth  v.  Kwmbd.  The  whole  effect  of  the 
statute,  is  to  transform,  so  far  as  the  form  of  the  remedy  is  con- 
cerned, the  original  indebtedness  on  contract,  into  an  apparent 

D.— L  3 
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liability  upon  a  judgment,  possessing  in  effect  as  to  the 
defendant  not  served  or  not  appearing,  no  one  quality  not 
belonging  to  the  original  indebtedness,  and  as  to  those  served 
or  appearing,  every  quality  belonging  to  any  judgment  ren- 
dered against  them  by  a  court  of  competent  jurisdiction  after  a 
litigation  upon  the  merits.  The  whole  effect  was  and  is  to  pro- 
serve  the  joint  liability  of  all  the  defendants,  if  such  a  lia- 
bility in  feet  existed,  and.  to  allow  its  existence  to  be  litigated 
and  determined  in  a  form  of  action  appropriate  to  the  apparent 
change  in  the  position  of  the  parties;  viz.  in  an  action'  of 
debt  on  the  judgment 

On  no  fair  principle  of  construction  can  it  be  said  that  the 
Legislature  intended,  by  the  act  of  1830,  to  abolish  the  remedy 
by  action  on  the  judgment  From  1788  to  1830,  the  laws  in 
force  provided  for  entering  judgments  in  the  same  form  as  they 
are  required  to  be  entered  under  the  act  of  1830.  One  spe- 
cies of  apparent  injustice  resulted  from  the  constructions  given 
to  the  prior  acts.  It  was  not  that  an  action  on  the  judgment 
was  sustained,  or  that  the  defendant  not  served  was  compelled 
to  pay  a  just  debt  But  it  was  that  in  an  action  on  the  judg- 
ment, recovered  without  his  having  an  opportunity  to  be  heard, 
the  record  was  held  to  be  primd  facie  evidence  of  his  liability. 
That  at  least  was  the  injustice  pointed  out  by  the  Kevisers,  by  a 
reference  to  the  decisions  that  had  been  made.  They  proposed 
a  section  for  the  avowed  purpose  of  obviating  this  one  eviL 
The  Legislature  enacted  it  as  drawn  by  the  BeviserB.  That 
section  said  that  such  record  should  not  be  any  evidence  of 
liability,  but  that  the  plaintiff  himself  should  establish  it  by 
other  evidence.  When  establish  it,  or  in  what  cases?  In  an 
action  on  the  original  contract!  That  he  would  be  required 
to  do  if  no  statute  existed,  and  no  one  is  reported  to  have 
brought  an  action  on  the  contract  after  having  recovered  such 
a  judgment  It  does  not  seem  that  such  an  action  could  have 
been  contemplated  by  the  Legislature.  If  not  in  an  action  on 
the  contract,  then  in  an  action  on  what  ?  Obviously,  as  it  seems  to 
me,  in  an  action  on  the  judgment,  a  remedy  then,  and  the  only 
one  then  known— -one  adapted  and  appropriate  to  the  form  in 
which  the  apparent  liability  appeared,  and  an  action,  which, 
48  ft  member  of  the  court  of  last  resort  remarked,  in  Carman  v. 
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T&wnsendj  had  been  bo  long  allowed  and  sustained,  that  the 
right  to  maintain  it  could  not  then  be  called  in  question. 

With  such  considerations  in  favor  of  the  right  to  maintain 
the  action — with  a  thorough  conviction  that  the  Legislature 
intended  to  preserve  that  right,  with  the  expressed  opinion  of 
four  judges  of  the  Court  of  Appeals  that  the  action  vfiU  lie,  and 
of  that  of  a  fifth  that  the  reversal  should  be  placed  on  some 
other  ground  than  that  one  will  not  lie,  or  that  die  plaintiff  did 
not  show  a  demand  arising  upon  a  judgment,  it  seems  to  me 
that  this  court  is  not  only  bound  to  decide  that  it  will  lie,  but 
that  it  can  find  no  justification  in  deciding  to  the  contrary. 

Do  the  reported  opinions  and  other  evidence  alluded  to  of 
what  actually  was  decided,  satisfactorily  show  that  the  court 
decided  that  the  plaintiff  had  no  demand  arising  on  a  judgment, 
irrespective  of  the  question  whether  an  action  would  or  would 
not  lie,  or  conceding  that  one  would  lie  on  the  judgment?  If 
they  do  show  this  with  reasonable  certainty,  then  it  is  the 
obvious  duty  of  this  court  to  consider  that  an  established 
principle,  and  apply  it  to  this  case  as  it  is  now  presented. 

I  can  find  nothing  in  the  opinion  of  Judges  Bronson  and 
Mullett  to  justify  the  conclusion  that  they  held  or  intended.to 
decide  that  a  party  cannot  be  said  to  have  a  demand  arising 
upon  a  judgment,  if  he  can  maintain  an  action  upon  it  in  which 
he  can  recover  the  amount  of  the  judgment.  On  the  contrary, 
their  arguments  tend  to  show  it  to  be  their  judgment  that  such 
an  opinion  would  be  erroneous.  If  this  be  so,  then  the  case 
stands  thus :  Two  hold  that  the  grounds  on  which  three  voted 
to  reverse  are  erroneous,  and  the  latter  that  the  judgment  of 
the  other  two  was  based  on  a  principle  which  is  contrary  to 
law.  It  seems  to  be  quite  apparent  that  the  judgment  was 
reversed  without  settling  a  principle,  and  that  it  is  the  duty  of ' 
the  subordinate  court  in  such  a  ease  to  decide  according  to  its 
clear  conviction  of  what  the  law  is,  after  a  mature  consideration 
of  the  opinions  given  on  the  reversal,  as  well  as  of  other  adjudi- 
cations upon  the  question  to  be  decided. 

It  has  always  been  considered  that  a  decision  made  under 
such  circumstances  furnishes  no  guide  for  the  re-trial  of  a  cause 
or  the  judgment  to  be  rendered  after  such  re-trial,  beyond  the 
feet  that  for  some  reason  or  other  the  former  judgment  of  the 


86  OASES  IN  THE  SUPERIOR  COURT. 

Oakley  ▼.  AspiawftU. 

subordinate  court  was  reversed.  (Bronem,  Ch.  2  Denio,  p,  29 ; 
Supervisors  of  Onondaga  v.  Briggsy  and  Vance  v.  Phillips,  6 
Hill,  437;  Vide  Butler  v.  Van  Wyck,  1  Hill,  462.) 

It  is  quite  obvious  that  Judges  Bronson  and  Mullett  held  no 
action  would  lie  against  Baker  on  the  judgment,  and  that 
Judges  Jewett  and  Paige  held  that  the  plaintiff  had  no  de- 
mand against  him  arising  upon  the  judgment,  for  the  common 
and  sole  reason  that  the  judgment  itself  was  no  evidence  of 
Baker's  liability. 

Ch.  J.  Bbonbon  says,  p.  519:  "  It  is  absurd  to  say  that  a  party 
may  have  an  action  on  a  judgment  which  is  no  evidence  of  the 
defendant's  liability." 

Judge  Mullett  inquires,  p.  535 :  "  If  an  action  of  debt  on 
judgment  cannot  be  sustained  by  the  undisputed  record  of  the 
judgment,  what  will  sustain  it  ?" 

Judge  Jewett  sayB,  p.  541 ;  "  The  plaintiffs  demand  then, 
in  fact  as  well  as  in  law,  arose  as  against  Young  upon  the  judg- 
ment, and  is  conclusive  evidence  as  against  him  of  his  liability 
as  adjudicated." — As  against  him  (p.  540), "  by  the  judgment  a 
new  debt  is  created,  and  the  old  demand  is  thereby  merged." 
"  As  against  Baker  it  arose  upon  the  original  contract,  as  the 
judgment  is  not  any  evidence  against  him  of  his  liability  to  the 
plaintiff" 

Judge  Paige  says :  "  The  judgment  confessed  by  Young  was 
not,  in  my  opinion,  evidence  of  a  demand  against  Baker  per- 
sorially." 

That  the  judgment  was  no  evidence  of  Baker's  liability  to 
the  plaintiff  cannot  be  doubted,  for  the  reason  that  the  statute 
declares  it  shall  not  be.  But  why  may  not  a  plaintiff  be  fairly 
and  justly  said  to  have  a  demand  against  another  arising  on 
judgment,  notwithstanding  this,  if  he  has  a  judgment  author- 
ised and  denominated  such  by  statute,  the  amount  of  which  is 
justly  owing  to  him  by  all  the  parties  against  whom  it  is  ren- 
dered, and  if  by  law  he  may  sue  on  such  judgment,  and  by  law 
give  evidence  which  will  establish  the  liability  of  all  to  pay  it 
by  reason  of  the  matters  alleged  in  it?  Is  the  distinction  taken 
by  those  who  hold  that  in  such  a  case  he  has  no  demand  arising 
on  judgment,  one  of  substance  calculated  to  promote  the  ends 
of  justice,  and  preserve  substantial  rights,  or  is  it  one  of  form, 
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of  no  practical  benefit  to  any  pereon,  unadapted  to  preserve  even 
the  frailest  equity  in  any  possible  contingency,  and  one  by  an 
austere  adherence  to  which  the  most  important  interests  and 
rights  of  suitors  may  be  sacrificed  to  the  subtilties  of  philolo- 
gical polemics. 

The  interpretation  given  to  the  words  "arising  upon," by 
those  who  deny  in  such  a  case  the  existence  of  a  demand  arising 
upon  judgment  is,  that  they  mean  the  same  as  the  expressions 
"originating  or  proceeding  from"  the  judgment,  and  that  only, 
and  that  no  other  meaning  more  favorable  to  the  plaintiff  can 
fairly  be  given  to  them.  With  the  most  respectful  deference  I 
submit  that  this  is  hypercritical,  and  should  be  admitted  to  be 
so  by  every  one  who  holds  that  an  action  will  lie,  and  a 
recovery  may  be  had  upon  such  a  judgment  upon  giving  cer- 
tain evidence  prescribed  by  the  statute  which  authorized  the 
judgment.  One  of  the  definitions  of  "  arising"  is  "  appearing," 
and  one  of  the  definitions  of  the  verb  "  arise"  is  "  to  appear  or 
become  known,  to  become  visible,  sensible,  or  operative." 
(Web.  TTnab.  Die  68.) 

The  plaintiff  had  a  judgment  against  both,  which  set  forth 
promises  made  to  him  by  both  j&intly,  the  non-payment  of  the 
sums  promised,  and  that  they  amounted  to  the  sum  for.  which 
the  judgment  is  rendered.  The  judgment  is  conclusive  evidence 
against  Young,  that  the  facts  alleged  are  true,  and  that  he  is 
liable  by  reason  thereof  and  of  the  recovery  to  the  amount  of  * 
the  judgment  In  point  of  fact  Baker  is  also  liable,  irrespective 
of  the  recovery,  to  the  same  amount,  by  reason  of  and  upon  the 
liability  described  in  the  record.  The  plaintiff  has  a  jtist  claim 
or  demand  against  both,  upon  and  by  reason  of  the  alleged 
facts,  appearing,  or  made  known  or  visible  upon  the  record.  Is 
not  the  plaintiff's  demand  one  u  appearing"  upon,  visible  upon, 
or  which  becomes  known  upon  die  record  of  the  judgment! 
It  does  not  originate  from  or  upon  the  judgment  But  it 
appears  upon  it  as  against  all,  and  may  be  collected  by  action 
upon  it  against  all !  It  is  only  in  a  technical  sense  that  it  can 
be  said  to  originate  upon  the  judgment  even  as  against  Young. 
The  foundation  of  his  liability  is  contract,  and  the  judgment 
adjudicates  that  he  made'the  contract,  and  is  liable  by  reason 
of  it,  and  for  a  breach  of  it,  to  the  amount  of  the  judgment 
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The  judgment  is  conclusive  evidence  of  his  liability  upon  the 
contract  appearing  on  the  record  to  the  amount  of  the  judg- 
ment, and  precludes  him  from  again  controverting  it.  The 
nature  and  extent  of  the  demand  made  against  Baker  appear 
upon  the  record  as  fully  and  particularly  as  of  the  demand 
against  Young.  As  to  the  one,  liability  is  to  be  proved;  the 
record  is  not  the  proof  of  it,  nor  does  it  show  what  the  proof 
will  be.  But  it  shows  it  as  fully  as  a  suit  on  the  original  cause 
of  action  would.  For  the  declaration  in  such  a  suit  would  be 
the  declaration  contained  in  the  judgment  record.  As  against 
Young,  no  proof  of  liability  is  wanted.  For  as  to  him,  the 
record  on  which  the  plaintiff's  demand  appears  is  conclusive 
evidence  of  his  liability,  not  merely  of  a  liability  to  pay  the 
amount  of  the  judgment,  but  by  reason  of  his  being  a  -party 
to  the  contract  or  contracts  appearing  upon  the  record. 
A  severe  criticism,  and  austere  verbal  refinement  are  justifi- 
able when  adopted  to  prevent  a  failure  of  justice,  or  to  shield 
a  party  from  manifest  injustice.  But  when  important  interests 
depend  upon  the  definition  to  be  judicially  given  of  the  words 
"  arising  upon,"  and  that  too  in  a  case  where  a  plaintiff  has 
once  established,  and  again  offers  to  establish,  a  just  right  to  be 
paid  by  the  defendants  the  amount  claimed,  and  whether  he 
is  to  fail  in  collecting  his  debt,  if  the  words  are  held  to  mean 
"originating  upon,"  or  proved  by,  and  is  to  succeed,  if  they 
may  fairly  be  held  to  mean  "  appearing  upon,"  or  shown  or 
disclosed  by,  though  to  be  proved  and  sustained  otherwise  than 
by  the  record  of  a  judgment  which  describes  it,  I  think  that  a 
court  which  is  to  be  the  final  arbiter  in  such  a  case,  should 
pause- long,  and  deliberate  solemnly,  before  they  adopt  the  one 
to  the  manifest  defeat  of  justice,  rather  than  the  other,  which 
can  work  no  possible  injustice  to  either,  and  maintains  the  just 
demands  of  ^  the  plaintiff,  and  secures  the  payment  of  them.  If 
a  plaintiff's  rights  are  to  be  lost  and  defeated  by  such  critical 
refinements,  he  may  appropriately  and  reproachfully  exclaim, 
"  on  what  a  slender  thread  hang  all  human  things,"  and  point 
to  the  record  of  this  cause,  not  as  any  evidence  of.  his  demand, 
but  as  conclusive  evidence  of  the  inglorious  uncertainty  of  the 
law. 
When  I  speak  of  the  justice  of  the  plaintiff's  demand,  I  of 
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course  only  speak  of  it,  as  it  appears  from  the  papers  on  which 
the  pending  appeal  has  been  heard ;  what  would  have  appeared 
if  the  evidence  offered  had  not  been  excluded,  I  neither  know, 
nor  pretend  to  conjecture,  but  the  court  is  bound  to  assume,  for 
the  purposes  of  this  decision,  that  the  facts  are  as  he  offered  to 
prove  they  were,  and  that  he  could  have  established  Baker's 
liability  to  the  full  amount  of  the  judgment  rendered  against 
him  and  Young.  If  thd  application  for  the  attachment  and 
affidavit  verifying  it,  had  stated  that  "the  plaintiff  had  a 
demand  against  Young  and  Baker  for  $22,492^  against  them 
as  defendants,  in  favor  of  the  plaintiff  on  a  judgment  rendered 
in  the  Supreme  Court  of  this  state,  on  a  contract  made  by 
them  jointly,  in  an  action  in  which  only  Young  was  served 
or  appeared,"  would  any  one  doubt  that  the  nature  of  the 
demand  was  described  with  sufficient  accuracy,  fulness,  and 
precision  to  justify  the  issuing  of  an  attachment  f  If  urged  that 
it  is  commonly  stated  to  be  a  demand  "  arising  on  judgment," 
the  court  would  answer,  that  shall  not  defeat  the  proceedings, 
because  the  nature  of  the  demand  is  truly  set  out,  and  we  can 
see  that  it  is  one  which  authorizes  the  issuing  of  an  attachment 
Hie  statute  does  not  require  a  party  to  name  his  demand 
either  in  his  application  or  affidavit,  and  if  he  does,  and 
erroneously,  that  shall  not  vitiate  his  proceedings  so  long  as  he 
BtateB  his  demand  truly,  and  one  which  will  sustain  it 

How  much  less  did  the  plaintiff  state  in  the  application 
which  he  made  1  He  said  he  "  had  a  judgment  recovered  by 
him  as  a  plaintiff,  against  Young  and  Baker  as  defendants,  in 
the  Supreme  Court  of  this  state,  for  the  snm  of  $22,492^. 
That  that  amount  was  due  to  him  over  and  above  all  discounts, 
and  he  had  a  demand  against  the  two,  of  that  sum  arising  on 
this  judgment."  He  did  not  set  out  the  judgment,  nor  state 
whether  it  was  one  recovered  in  an  action  on  tort,  or  upon 
contract,  or  whether  one  only,  or  both  were  served  with  process. 
That  was  apparent  on  the  face  of  the  judgment  referred  to. 
It  had  been  the  statute  law  of  this  state  ever  since  1788,  that  a 
creditor  might  have  a  judgment  against  two  on  a  contract 
made  by  them  jointly,  whether  both  or  only  one  of  tKem  was 
served  with  process.  Baker  knew  (assuming  the  facts  offered 
to  be  proved  as  true)  that  he  and  Young  were  indebted  as 
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partners  to  the  plaintiff  in  the  Bum  named,  and  that  he  was 
liable  to  have  his  property  attached,  even  though  a  judgment 
had  been  recovered  against  both  on  a  service  upon  Young 
only.  The  application  stated  the  judgment,  and  referred  to 
it  as  showing  what  his  demand  was.  It  truly  showed  the 
nature  and  extent  of  it  Is  not  this  statement  enough  to  satisfy 
all  the  requirements  of  the  statute  as  to  the  contents  of  the 
application  i  By  inspection  of  the  judgment  referred  to  in  the 
application,  and  by  such  reference  in  a  certain  sense  incorpo- 
rated in  it,  the  court  sees  the  precise  nature  of  the  demand  set 
out;  that  it  is  one  which  authorizes  the  issuing  of  an  attachment, 
that  the  record  settles  incontestably  the  liability  of  Young,  and 
knows  that  to  establish  the  demand  as  against  Baker,  all  the 
plaintiff  has  to  do  is  to  prove  his  liability,  and  if  you  please 
the  extent  of  it.  Is  it  of  any  consequence  whether  the 
application  gives  a  name  to  the  demand  or  not,  or  misnames 
it,  when  it  gives  enough  of  detail  to  show  that  it  is  one  which 
authorizes  an  attachment?  When  a  point  is  to  be  strained,  or 
a  long  series  of  adjudications  departed  from,  to  secure  a  result, 
it  should  be  one  imperatively  demanded  by  high  considerations 
of  justice,  or  indispensable  to  avert  from  a  party  a  palpable  and 
serious  injury.  On  the  merits  as  determined  by  the  first  trial, 
and  as  offered  to  be  established  on  the  last,  which  of  these 
results  is.  produced  by  the  rigid  construction  and  verbal 
criticism  invoked  in  this  cause  in  behalf  of  the  defendants  t 

On  the  facte  offered  to  be  proved  by  the  plaintiff,  I  think  he 
is  entitled  to  recover  the  amount  claimed :  the  merits  of  the  case 
commend  it  to  the  favorable  consideration  of  the  court :  Baker 
and  Young  justly  owe  him  the  amount  claimed:  it  is  a  claim 
on  which,  and  they  are  persons  against  whom,  to  attachment 
might  rightfully  be  issued :  one  was  issued  in  conformity  with  the 
provisions  of  the  statute,  and  their  property  was  seized  by  it  by 
a  proper  officer :  they  procured  the  attachment  to  be  discharged, 
and  obtained  a  restoration  of  their  property  by  procuring  sure- 
ties to  give  a  bond  in  which  they  agree  to  pay  whatever  the 
plaintiff  in  a  suit  to  be  brought  on  it  against  them  could  prove 
to  be  due  on  this  claim.  He  brings  a  suit  against  them  on  this 
bond,  and  offers  to  prove  his  claim  and  the  amount  due  him. 
The  sureties  object,  and  say  to  the  plaintiff,  your  application  for 
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the  attachment  stated  that  you  had  a  demand  against  Young 
and  Baker  *  arising  upon  a  certain  judgment."  The  defendant 
produces  a  judgment  He  is  told  that  it  is  no  judgment  as 
against  Baker.  He  reads  it ;  in  terms  it  is  against  both,  it  is  in 
the  precise  form  of  all  judgments  against  two  defendants,  it  is 
in  the  precise  form  authorized  and  required  by  statute,  and  the 
statute  declares  that  it  is  a  "judgment"  against  both !  It  is  a 
judgment  then,  and  properly  so  called.  A  party  may  surely  be 
permitted  to  speak  of  it  by  the  name  given  to  it  by  a  statute,  of 
the  state  of  which  he  is  a  citizen,  and  in  the  courts  of  which 
his  suit  is  pending.  The  defendants  then  object  that  though 
the  plaintiff  has  a  judgment  against  both,  he  has  no  demand 
"arising  upon"  it,  as  against  Baker;  he  has  one  arising  upon  it 
as  against  Young,  and  against  him  only.  It  is  conceded  then 
that  the  description  is  half  true ;  there  is  no  denying  that  the 
plaintiff  under  any  construction  has  a  demand  arising  upon 
it  as  against  Young,  and  why  not  as  against  Baker?  It  is 
answered  that  no  action  will  lie  on  it  against  Baker.  It  is  a 
sufficient  reply  to  this  to  say,  that  it  has  unifortnly  been 
held  since  the  first  act  was  passed  in  1788,  that  an  action  will 
lie  on  a  judgment  recovered  under  precisely  similar  circum- 
stance*, and  in  precisely  the  same  form  as  this — that  has  be- 
come the  settled  law  of  this  state.  It  is  again  objected  that 
those  decisions  were  made  because  the  judgments  recovered  un- 
der the  law  as  it  existed  prior  to  1830,  under  the  construction 
of  such  prior  law,  were  held  to  be  primd  facie  evidence 
of  a  debt  as  against  the  party  not  served,  but  by  the  amend- 
ment made  in  1836,  they  are  no  evidence  of  the  liability  of 
such  party.  It  is  a  sufficient  reply  to  this  to  say,  that  the 
same  act  does  not  in  terms  deprive  a  party  of  the  remedy  by 
action  theretofore  allowed  as  the  only  appropriate  remedy,  but 
by  every  fair  implication  and  reasonable  intendment  preserves 
it  The  amendment  made  requiring  the  plaintiff,  instead  of 
using  the  judgment  as  evidence  of  the  liability  of  such  party, 
to  establish  it  wholly  by  other  evidence,  in  effect  provides  that 
he  may  do  so,  and  that  on  doing  so  he  shall  recover.  At  most 
but  three  judges  of  the  court  of  appeals  have  expressed  a 
contrary  opinion,  four  have  expressed  their  deliberate  opinion 
that  such  is  the  existing  law,  and  the  fifth  has  expressed  no 
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dissent  to  the  opinion  of  the  four.  It  is  again  objectedthat 
though  an  action  of  debt  will  lie  and  a  recovery  may  be  had 
against  both  on  the  judgment,  yet  as  against  Baker,  the  plain- 
tiff must  prove  that  he  and  Young  were  liable  as  joint  con* 
tractors,  in  manner  and  form  as  such  liability  is,  set  forth  in 
the  judgment  record.  And  inasmuch  as  the  plaintiff  must 
prove  this,  his  demand  as  against  Baker  arises  on  contract  and 
not  upon  the  judgment. 

Two  of  those  who  voted  to  reverse  do  not  express  an  opinion 
that  a  plaintiff  has  not  a  demand  arising  upon  a  judgment, 
upon  which  he  can  maintain  an  action  against  both,  and  re- 
cover from  all  the  parties  to  it,  the  whole  amount  of  it  Other 
two  of  them  express  the  opinion  that  he  has. 

A  more  careful  examination  of  the  act  under  which  the 
attachment  was  issued,  will  satisfy  any  one,  as  I  think,  that  in 
cases  arising  under  it,  the  rules  in  relation  to  variances  in  suits 
at  common  law  have  no  application ;  that  the  statute  is  satis- 
fied by  such  a  statement  of  the  demand,  as  shows  that  it  arises 
ex  contractu  and  not  ex  delicto^  and  by  such  a  general  description 
of  it  as  will  fairly  apprise  the  debtor  for  what  the  attach- 
ment was  issued. 

All  that  the  statute  specifically  requires  to  be  stated  in  the 
application  is,  "  the  sum  in  which  the  debtor  is  indebted  over 
and  above  all  discounts,  to  the  peraon  in  whose  behalf  such 
application  is  made,  and  the  grounds  upon  which  the  applica- 
tion is  founded."    (2  R  S.  P.  3,  §  4.) 

"The  facts  and  circumstances  to  establish  the  grounds  on 
which  such  application  is  made,  shall  also  be  verified  by  the 
affidavits  of  two  disinterested  witnesses."    (Id.  §  5.) 

By  the  construction  uniformly  given  to  thib  statute,  it  has 
been  held  sufficient  that  the  affidavit  of  the  witnesses  shows 
merely  the  non-residence  of  the  debtor,  when  he  is  proceeded 
against  on  that  ground,  and  that  it  need  not  prove  the  existence 
of  the  debt,  or  anything  in  relation  to  it,  nor  the  residence  of 
the  creditor.  Neither  need  it  be  stated  either  in  the  applica- 
tion or  affidavit  where  the  contract  was  made,  when  the  appli- 
cation states,  as  it  did  in  this  case,  that  the  applicant  resides 
within  this  state  and  the  debtors  out  of  it,  and  that  the  attach- 
ment is  sought  on  the  ground  of  such  non-residence.    {Staples 
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v.  FairchUd,  3  Corns.  41-42;    Jfo  tiA*  matter  of  Brown,  21 
"Wend.  316.) 

It  has  been  usual,  and  deemed  sufficient  to  satisfy  the  require- 
ments of  the  statute,  to  simply  state  that  the  defendant  was 
indebted  in  a  sum  named,  over  and  above  all  discounts,  "  upon 
contract,'5  without  stating  the  terms  or  even  the  nature  of  the 
contract.  All  the  reported  cases  furnish  evidence  that  this  is 
so,  and  it  does  not  appear  from  the  report  of  any  case,  that  the 
jurisdiction  of  the  officer  granting  an  attachment,  or  its  validity, , 
has  been  assailed  on  that  ground. 

No  more  in  that  respect  appears  to  have  been  stated  in  the 
application  in  Staples  v.  Fairchtld  (4  Corns.  44),  or  in  the  matter 
of  Brawn  (21  Wend.  316.) 

Is  it  necessary  to  state  more  in  the  application  than  that 
the  applicant  has  a  demand  against  the  debtor,  that  it  arises 
ex  contractu,  and  not  ex  delicto  f  Is  it  necessary  to  otherwise 
state  the  nature  of  the  indebtedness,  than  to  state  enough  to 
show  affirmatively  that  it  arises  ex  contractu  f  Sections  8  and 
4  were  not  supposed  or  designed  by  the  revisory  to  be  a  change 
of  the  previously  existing  statute  in  that  respect.  (8  R.  8.  P. 
613,  §  3  Rev.  Notes.)  Section  three  of  2  R.  S.  P.  3,  is  in  no 
respect ,  different  from  §  1  of  1  R.  S.  p.  157,  except  that  the 
latter  required  the  applicant  to  simply  state  that  the  person 
proceeded  against  was  "  indebted  to  him"  in  a  sum  to  be  named, 
and  except  also  that  2  R.  S.  declares  that  a  person  may  apply 
who  has  a  demand  arising  on  contract,  or  upoii  a  judg- 
ment or  decree  rendered  within  this  state.  These  words,  as  the 
notes  of  the  Revisers  suggest,  are  merely  declaratory  of  the  law, 
as  it  was  construed  and  applied  in  3  Caines  R.  323,  Lenox 
et  al.  v.  JSbwlcmd  et  aZ.  In  the  latter  case  (decided  in  1805) 
the  court  held  that  an  attachment  would  lie  whenever  the 
liability  originated  in  contract,  notwithstanding  that  particular 
damages  sought  to  be  recoved,  might  have  resulted  from  negli- 
gence in  the  execution  of  the  contract,  and  that  in  an  action 
against  the  debtor  it  might  be  necessary  to  declare  for  a  mis- 
feasance or  nonfeasance.  The  court  said,  "  the  law  is  remedial, 
and  should  be  construed  to  embrace  as  many  causes  of  action 
as  possible."  I  will  not  pause  here  to  inquire  why  then  may 
not  a  party  properly  say  he  has  a  demand  arising  upon  judg- 
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ment,  when  lie  has  a  judgment  on  which  he  can  bring  an 
action  and  recover  in  it  the  amount  of  the  judgment! 

It  was  the  design  of  the  act  "  to  place  the  properly  of  a 
dfebtor  in  trustees  for  the  payment,  not  solely  of  debts  in  the 
legal  acceptation  of  that  term,  but  of  every  demand  contracted 
against  his  estate,  as  well  those  due  to  the  attaching  party, 
as  to  others,  and  in  like  manner  to  give  the  trustees  a  remedy 
as  broad!  against  third  persons.  If  we  once  begin  to  refine  and 
make  nice  distinctions  on  this  subject,  no  one  can  say  where  we 
shall  land.  The  act  will  soon  be  repealed,  or  become  a  dead 
letter."    (8.0.) 

The  spirit  and  doctrine  of  this  decision  are,  that  the  act  is 
remedial,  and  is  to  be  liberally  construed  to  aid  a  party, 
having  a  demand  against  a  debtor,  to  collect  it  That  the 
word  "  demand,"  the  one  word  in  §  3  of  the  R  S.  is  not  syno- 
nymous with  debt  in  the  legal  acceptation  of  that  term.  That 
the  act  should  be  so  construed  as  to  embrace  as  many  cases  as 
possible. 

I  am  not  aware  that  subsequent  cases  have  repudiated  or 
questioned  the  doctrines  or  spirit  of  the  decision  made,  or  the 
viewB  expressed  in  Lemon  v.  Howlcmd.  If  the  considerations 
urged  in  that  case  ought  justly  to  influence  in  deciding  this, 
then  it  would  seem  to  be  not  only  proper,  but  a  duty,  to  so 
interpret  the  phrase  a  "  demand  arising  upon  judgment,"  as  to 
embrace  every  case  of  a  "judgment"  known  to  the  law  as  such 
and  by  that  name,  on  which  a  party  can  bring  an  action,  which 
is  defined  to  be  a  "  legal  demand  of  one's  right,"  and  make  a 
just  claim  upon  it,  or  through  it,  or  by  reason  of  the  matters 
alleged  in  it,  appearing  from  it,  or  disclosed  by  it,  no  matter 
by  what  evidence  the  justice  of  the  claim,  or  the  fact  of  the 
indebtedness  or  the  extent  of  it  is  to  be  established.  Especially 
should  such  an  interpretation  be  given  in  behalf  of  a  plaintiff 
in  a  judgment,  which  the  law  coerced  him  to  take  in  the  precise 
form  in  which  he  did  take  it,  under  the  penalty  of  forfeiting 
all  claim  against  the  debtor  not  served,  if  a  judgment  should  be 
perfected  against  those  only  who  were  served.  If  it  be  borne 
in  mind,  that  the  only  persons  against  whom  sections  1  and  2 
authorize  an  attachment  to  be  issued,  are  therein  described  and 
declared  to  be  " persons  indebted  on  contract;"  it  will  be 
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obvious  that,  the  word  "  contract"  is  there  used  in  its  meet  com- 
prehensive sense,  and  includes  within  it  a  judgment.  If  it  is  not 
required  to  state  more  respecting  the  nature  of  the  demand 
than  may  be  necessary  to  show  that  it  does  not  arise  ex  delicto, 
but  does  arise  ex  contractu,  then,  if  in  this  case  it  had  been 
alleged  to  be  a  demand  arising  ex  contractu,  without  any 
farther  specification  concerning  it,  and  the  plaintiff  in  a  suit 
on  the  bond  given  to  discharge  the  attachment  had  declared 
upon  a  judgment  rendered  upon  personal  service  of  process 
against  all  the  parties  defendants,  would  he  have  necessarily 
foiled  to  recover  on  account  of  variance?  A  judgment  is  a 
contract,  within  the  most  comprehensive  meaning  of  the  latter 
word.  The  word  contract,  ss  used  in  sections  1,  2,  and  3,  of  9 
R,  P.  3,  was  obviously  designed  to  comprehend  and  include 
the  word  judgment.  To  the  objection,  your  application  alle- 
ges that  you  have  a  demand  arising  on  contract,  and  in  your 
declaration  you  set  up  one  arising  on  judgment,  and  this  is  a 
fatal  variance,  he  might  answer;  a  judgment  is  a  contract 
within  the  meaning  of  this  act  The  act  only  requires  me  to 
swear  to  a  sum  due,  over  and  above  all  just  deductions,  and 
that  the  demand  originated  in  contract,  no  matter  that  the  sum 
demanded  may  be  claimed  for  misfeasance  or  nonfeasance,  no 
matter  what  evidence  must  be  given  to  establish  my  claim, 
and  I  am  not  obliged  to  state  whether  the  contract  was  verbal 
or  written,  sealed  or  unsealed,  or  is  disclosed  by  the  record  of 
a  judgment  which  is  per  ee  conclusive  evidence  of  your  lia- 
bility according  to  the  form  of  the  recovery,  or  is  only  evidence 
of  the  extent  of  my  claim,  after  I  have  established  by  other 
evidence  your  liability  upon  the  contract  set  out  in  the  record. 
According  to  the  views  of  one  eminent  judge,  of  the  position 
and  rights  of  a  plaintiff  who  has  recovered  a  judgment  under 
the  joint  debtor  act,  the  most  appropriate  description  which  he 
could  give  of  his  demand  would  be  that  "it  arose  upon  a  judg- 
ment" as  to  one,  and  "  on  contract,"  as  to  the  other.  Jewett  J. 
p.  54.  Every  judicial  officer  except  one  who  has  been  obliged 
to  express  an  opinion  upon  this  act,  has  declared  that  as  to 
the  debtor  served,  the  original  cause  of  action  was  extinguished, 
and  as  to  him,  his  liability  is  one  arising  "  upon  the  judgment,'' 
and  upon  that  exclusively .    JBreneon  Ok.  X  4  Corns.  520,    The 
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doctrine  that  the  one  is  indebted  on  judgment,  and  the  other 
on  contract  only,  necessarily  severs  all  joint  liability  of  the 
debtors,  and  makes  their  liabilities  several.  One  is  liable  on  a 
judgment,  and  cannot  controvert  his  liability ;  he  can  only  show 
that  it  has  been  discharged  subsequent  to  the  rendition  of  the 
judgment ;  the  other  is  liable  only  on  a  contract,  which  must 
be  proved.  If  the  two  are'  sued  jointly  on  the  original 
contract,  the  one  served  may  plead  the  judgment  in  bar.  The 
other,  if  sued  alone,  may  set  up  and  prove  a  recovery  against 
his  co-debtor,  as  a  bar  to  a  suit  against  himself.  That  it  would 
be  a  flat  bar,  if  the  first  suit  had  been  only  against  the  one 
served,  no  one  will  deny.  It  must  be  so  still  unless,  in  case  of 
a  judgment  again*  joint  debtor*  there  is  some  provirion  of  the 
statute  which  authorizes  a  separate  suit  on  the  original  contract 
against  the  debtor  not  served  with  process,  if  it  be  law  that  the 
judgment  extinguishes  all  liability  upon  the  original  contract 
of  the  debtor  served. 

Ch.  J.  Bronson,  however,  solves  the  difficulty,  not  by  allow- 
ing some  form  of  remedy  sanctioned  by  the  courts  through  a 
series  of  years ;  not  by  invoking  and  making  a  new  application 
of  a  principle  just  in  itself,  or  conceded  to  be  so ;  not  by  giving 
effect  to  any  avowed  purpose  of  the  Revisers,  or  any  supposed 
intention  of  the  Legislature ;  not  by  construing  the  act  to  remedy 
any  mischief  incident  to  the  former  statute,  or  to  obviate  any 
complaint  made  against  it  or  judicial  construction  put  upon  it, 
— but  by  the  novel  and  bold  proposition  that  "  the  joint  debtor 
act  creates  an  anomaly  in  the  law ;  and  for  the  purpose  of 
giving  effect  to  the  statute,  and  at  the  same  time  preserving 
the  rights  of  all  parties,  the  plaintiff  must  be  allowed  to  sue  on 
the  original  demand.  There  is  no  difficulty  in  pursuing  such  a 
course :  it  will  work  no  injury  to  any  one,  and  it  will  avoid  the 
absurdity  of  allowing  a  party  to  sue  on  a  pretended  cause  of 
action,  which  is  in  truth  no  cause  of  action  at  all,  and  then  to 
recover  on  proof  of  a  different  demand." 

It  seems  to  me  a  perfect  and  respectful  answer  to  this  to  say: 
The  joint  debtor  act  does  indeed  create  an  anomaly  in  the  law, 
as  in  case  of  persons  jointly  indebted  it  allows  a  judgment 
against  all,  when  process  has  been  served  only  on  some  of  them. 
But  it  allows  no  injustice  or  inconvenience  to  either  party  in 
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consequence  of  it  It  does  not  sever  the  joint  liability  of  the  t 
debtors,  nor  leave  a  plaintiff  in  doubt  what  remedy  he  is  to 
pursue  to  collect  it  of  those  not  served  with  process.  It  allows 
an  action  upon  the  judgment  against  all.  It  continues  a  prac- 
tice, so  far  as  it  relates  to  the  form  of  the  remedy,  which  has 
been  known  to  suitors  and  to  the  profession  since  the  earliest 
period  that  an  action  of  debt  on  judgment  was  first  brought 
In  such  action,  the  plaintiff  is  required  to  prove  as  against  the 
one  not  served  all  that  he  would  have  been  required  to  prove 
in  an  action  on  the  original  contract  As  against  the  parties 
served  no  proof  is  required  beyond  the  judgment-record.  There 
is  no  difficulty  in  pursuing  such  a  course,  for  the  practice  has 
been  sanctioned  by  the  courts  for  over  half  a  century.  It  can 
work  no  injury  to  any  one.  It  will  avoid  the  absurdity  of 
allowing  a  party  to  be  sued  on  a  pretended  cause  of  action, 
which  has  been  extinguished  by  a  previous  suit  and  recovery, . 
which  in  truth  as  to  him  does  not  exist,  and  is  no  cause  of 
action  at  all ;  and  then  to  allow  a  recovery  against  him,  not- 
withstanding express  proof  on  his  part  that  all  liability  upon 
the  demand  on  which  he  is  sued  has  been  absolutely  extin- 
guished. It  will  also  avoid  the  absurdity  of  overturning  a 
long-established  and  well-settled  practice,. which  violates  no 
principle  and  prejudices  no  right,  by  substituting  for  it  an 
additional  anomaly,  which  violates  a  principle  settled  so  long 
that  the  memory  of  man  runneth  not  to  the  contrary, — that  a 
judgment  against  a  party  served  with  process  extinguishes  all 
liability  upon  the  contract  on  which  it  was  recovered.  It  will 
also  avoid  the  absurdity  of  holding  that  two  persons  may  be 
sued  jointly  and  held  jointly  liable  in  action  on  contract,  when 
one  is  liable  only  upon  a  judgment,  and  not  upon  the  contract, 
and  the  other  is  liable  on  the  contract  only. 

No  one  will  pretend  that  a  single  attachment  can  be  issued 
against  two  jointly,  when  one  is  indebted  exclusively  upon  a 
judgment  against  him  alone,  and  the  other  is  exclusively  in* 
debted  upon  a  contract  and  upon  that  only.  To  authorize  an 
attachment  against  two,  there  must  be  a*  contract  made  by  the 
two  jointly,  or  a  judgment  against  both.  In  this  case  there  is 
a  judgment  against  Young  and  Baker  on  a  contract  alleged  in 
the  record  to  have  been  made  by  them  jointly.    Unless  the 
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court  is  bound  by  imperative  considerations  of  duty,  in  order 
to  aid  a  party  to  escape  the  payment  of  a  very  large  demand, 
obviously  unjust,  it  should  not  overturn  a  practice  long  esta- 
blished, nor  turn  a  plaintiff  out  of  court  on  the  ground  that  he 
has  no  demand  against  Young  and  Baker  arising  upon  judg- 
ment, when  he  has  in  fact  a  judgment  against  the  two,  which 
is  conclusive  evidence  of  his  right  to  demand  payment  of  it 
from  Young,  and  offers  to  prove,  as  the  statute  declares  he  may 
do,  the  liability  of  Baker  to  also  pay  the  full  amount  of  it 

The  legislative  interpretation  and  understanding  of  the  joint- 
debtor  act  of  1830,  as  evidenced  by  subsequent  acts,  supports  and 
proceeds  on  the  idea  that  an  action  would  lie  on  the  judgment, 
and  that  the  party  not  served,  on  proof  of  his  original  liability, 
would  be  as  much  bound  by  the  judgment,  as  the  party  served 
with  process  in  the  suit  in  which  it  was  rendered.  The  code  of 
procedure,  as  first  enacted,  provided  that  in  an  action  against 
several  persons  jointly  indebted  upon  a  contract,  the  plaintiff 
"  may  proceed  against  the  defendant  served,  in  the  same  manner 
as  at  present,  and  with  the  like  effect,  unless  the  court  shall 
otherwise  direct.''  (Laws  of  1848,  p.  520,  §  115,  sub.  1.)  That 
when  such  a  judgment  shall  be  recovered,  those  who  were  not 
originally  summoned  to  answer  the  complaint,  "may  be  sum- 
moned to  show  cause,  why  they  should  not  be  bound  by  the 
judgment  in  the  same  manner  as  if  they  had  been  originally 
summoned."  (IcL  828.)  The  summons  "shall  describe  the 
judgment,"  and  require  the  defendant  to  show  cause  in  twenty 
days,  and  shall  be  accompanied  by  an  affidavit  that  "  the  judg- 
ment had  not  been  paid"  and  shall  specify  the  amount  due 
thereon.  (IcL  §  380,  881.)  The  party  summoned  may  by 
answer  "deny  the  judgment,  set  up  any  defence  arising  euW 
quentiy,  and  he  may  also  make  the  same  defence  which  he 
might  have  originally  made  to  the  action  (except  the  statute  of 
limitations).  (IcL  §  888.)  The  words  in  parentheses  were  not  a 
part  of  the  Code  of  1848,  but  in  the  amendment  made  in  1849, 
were  added  to  §  879  (Laws  of  1849,  p.  689),  and  are  retained 
in  the  amendments  made  in  1851.  (  Vide  §  379  of  Code  as 
amended  in  1851.) 

The  Code  of  1849  (§  186,  sub.  1)  has  precisely  the  same 
provision  as  to  the  form  and  effect  of  the  judgment  as  §  115  of 
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the  Code  of  1848.  Section  136  of  the  Code,  as  it  was  amended 
in  1851,  provides,  that  if  the  plaintiff  "recover  judgment,  it 
may  be  entered  against  all  the  defendants  thus  jointly  indebted, 
so  far  only  as  that  it  may  be  enforced  against  the  joint  property 
of  all,  and  the  separate  property  of  the  defendants  served,  and 
if  they  are  subject  to  arrest,  against  the  persons  of  the  defend- 
ants." Section  380,  of  the  Code  of  1849,  and  1851,  is  a  substi- 
tute for  §  333  of  the  Code  of  1848,  and  provides  that  the 
plaintiff  may  demur  or  reply  to  the  defendant's  answer ;  that 
the  latter  may  demur  to  the  plaintiff's  reply,  that  the  issues 
may  be  toied  and  "judgment  may  be  given,  in  the  same  man- 
ner  as  in  an  action,  and  enforced  by  execution,  or  the  applica- 
tion of  the  property  charged  to  the  payment  of  the  judgment 
may  be  compelled  by  attachment,  if  necessary." 

While  this  proceeding  to  summon  the  party  to  show  cause 
why  he  should  not  be  bound  by  the  judgment,  treats  the  judg- 
ment as  the  debt;  demand,  Or  liability,  which  is  to  be  enforced, 
the  statute  providing  for  it  gives  greater  effect  to  a  joint-debtor 
judgment,  than  the  act  of  1830.  The  party  not  served  is  not 
to  be  sued  on  the  original  cause  of  action.  He  is  not  to  be  pro- 
ceeded against  as  a  party  indebted  on  contract,  and  cannot  be. 
As  the  Code  provides  "  that  no  action  shall  be  brought  upon 
a  judgment  rendered  in  any  court  of  this  state,  except  a  court 
of  a  justice  of  the  peace,  without  leave  of  the  court  on  good 
cause  shown  on  notice  to  the  adverse  party  (Laws  of  1848,  p. 
510,  §  64,  and  Code  of  1851,  §  81),  it  was  therefore  necessary 
that  some  provision  should  be  made,  by  which  a  plaintiff  having 
a  joint-debtor  judgment  might  proceed  as  a  matter  of  course 
and  of  right  to  enforce  it  against  the  party  not  served.  That 
proceeding  is  descriptive  of  the  effect  of  an  action  under  the 
former  system  upon  the  judgment.  The  purpose  of  that  was  to 
establish  the  fact  of  the  defendant's  obligation  to  pay  the  judg- 
ment, and  the  effect  of  a  recovery  was  a  legal  adjudication  that 
such  liability  existed  and  must  be  satisfied. 

Under  the  proceedings  prescribed  by  the  code  the  defendant 
not  served  is  summoned  to  show  cause  why  he  should  not  be 
bound  by  the  judgment,  in  the  same  manner  as  if  he  had  been 
originally  summoned.  He  is  not  to  be  sued  on  the  contract ; 
the  summons  "  shall  describe  the  judgment,"  and  not  the  ori- 

D.-L  4 


80  CASES  IN  THE  SUPERIOR  COURT. 

Oakley  ▼.  AspinwalL 

ginal  liability.  The  answer  may  deny  the  judgment,  or  set  up 
its  payment  or  discharge,  and  the  defendant  may  make  the  same 
defence  which  he  might  have  originally  made  to  the  action, 
except  the  statute  of  limitations.  The  judgment  by  existing 
laws,  saves  the  liability  to  pay  the  judgment  from  being  defeated 
by  a  plea  of  the  statute  of  limitations  to  the  original  cause  of 
action.  The  case  of  Brum  v.  Bohee  was  decided  in  1847,  but 
the  4th  of  Denio  in  which  it  is  reported,  was  not  published  until 
1849 :  whether  the  knowledge  of  that  decision,  or  the  obvious 
justice  of  the  provision,  induced  the  amendment  made  on  the 
11th  of  April,  1849,  to  the  Code  (§  379,  p.  689  of  Laws  of  1849), 
is  not  very  important  It  was  made,  and  is  now  the  law  of  the 
land. 

•  Suppose  a  plaintiff,  having  a  joint-debtor  judgment,  recovered 
in  a  suit  commenced  since  the  Code  took  effect,  should  apply 
for  an  attachment  against  the  defendants,  as  non-residents,  on 
what  should  his  application  state  that  his  demand  arose? 
Might  he  not,  and  must  he  not,  if  he  would  be  technically 
accurate,  state  that  he  had  a  demand  arising  upon  judgment? 
The  only  thing  upon  which  he  can  bring  the  party  not  served 
into  court,  is  the  judgment.  The  debtor  is  to  be  called  in  to 
show  why  he  should  not  be  bound  by  it,  and  adjudged  to  pay 
it  If  a  party  has  a  judgment,  which,  upon  facts  existing  and 
susceptible  of  proof,  the  law  declares  the  defendants  liable  to,  and 
which  the  court  will  adjudge  they  shall  pay,  has  he  not  as 
emphatically  a  demand  against  them,  arising  upon  judgment, 
as  it  can  be  said  that  a  plaintiff  has  one  arising  upon  contract, 
who  owns  a  contract,  upon  which  the  law  will  hold  the  other 
parties  to  it  bound  by  it,  and  which  the  court  will  coerce  them 
to  perform  ? 

Can  it  be  possible,  if  this  is  so,  that  a  plaintiff  in  a  joint- 
debtor  judgment,  recovered  under  the  act  of  1830,  which  he 
can  show  all  the  parties  defendants  are  liable  in  justice  and 
equity  to  pay,  has  not  a  demand  against  all  arising  upon  judg- 
ment? From  1788  to  1830,  it  is  conceded  that  a  plaintiff, 
having  such  a  judgment,  had  such  a  demand. 

A  plaintiff,  recovering  such  a  judgment,  in  an  action  com- 
menced since  the  first  of  July,  1848  (Laws  of  1848,  §  391),  has 
such  a  demand.     The  form  of  a  joint-debtor  judgment  in 
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actions  commenced  between  the  first  of  January,  1880,  and  the 
first  of  July,  1848,  was  required  to  be  the  same  in  all  respects, 
as  those  recovered  prior  to  1830. 

The  %  simple  proposition  involved  in  this  case,  when  stripped 
of  all  extraneous  considerations,  is  merely  this,  and  no  more : 
Is  a  plaintiff  in  a  joint-debtor  judgment,  recovered  under  the 
act  of  1830,  which  each  of  the  defendants  is  justly  liable  to 
pay,  and  amounting,  with  interest,  to  some  fifty  thousand 
dollars,  to  be  turned  out  of  court  with  a  loas  of  his  demand, 
and  amerced  in  costs,  because,  in  stating  what  his  demand  was, 
he  said  it  arose  upon  this  judgment? 

Has  a  plaintiff,  who  has  recovered  such  a  judgment  against 
two  joint  debtors,  regularly  in  all  respects,  as  provided  by 
statute,  one  which  the  statute  calls  a  judgment,  which  is  wholly 
owing  and  unpaid,  one  on  which  he  can  sue  and  recover  from 
both  the  whole  amount  of  it,  a  demand  against  both,  "  arising 
upon  judgment,"  within  the  meaning  of  those  words,  as  used 
in  2  R  S.  P.  3,  §  .3  ?  This  statute  took  effect  at  the  same  time 
as  2  R  S.  P.  299,  §§  1  and  2.  Within  the  meaning  of  those 
words,  as  used  in  the  former  statute,  can  it  make  any  difference 
by  what  evidence  the  liability  is  to  be  established  ?  Whether 
the  record  is  to  be  conclusive,  primd  facie,  or  no  evidence  of 
TOch  liability,  80  long  a*  the  liability  eriate  in  fact  and  in  law, 
and  can  be  established  by  evidence  allowed  by  law?  By 
whatever  evidence  the  liability  may  be  established,  may  it  be 
fairly  and  reasonably  said  that  such  a  plaintiff  has  a  demand 
against  the  two,  arising  upon  a  judgment  ?  That  is  the  grave 
question,  the  ultimate  decision  of  which  must  determine 
whether  a  plaintiff  thus  situated,  with  such  a  claim,  conceded 
to  be  just  and  unpaid,  is  to  lose  his  debt  or  recover  it.  By  the 
decision  to  be  made,  the  wisdom  and  regard  for  substantial  rights 
with  which  justice  is  administered  by  the  courts  of  the  State  of 
New  York,  are  to  be  vindicated.  An  affirmative  answer  main- 
tains important  and  conceded  rights,  secures  to  the  plaintiff 
the  payment  of  a  large  and  (on  the  proof  offered)  a  just  debt, 
deprives  the  defendants  of  no  defence,  subjects  them  to  the 
expenses  of  no  new  or  intricate  proceedings  or  remedies, 
embarrasses  them  by  no  surprise,  no  new  construction  of  a 
statute,  or  by  any  departure  from  familiar  and  settled  practice, 
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or  a  single  adjudication  of  any  <court  that  now  exists,  or  ever 
existed  under  die  authority  of  this  state. 

A  negative  answer  deprives  a  plaintiff  of  the  payment  of  a 
large  and  just  claim,  after  his  right  to  collect  it  has  been 
proved,  by  abolishing  a  remedy  sanctioned  by  a  long  series  of 
deliberate  and  well  considered  adjudications ;  by  overturning  a 
practice  so  long  pursued,  that  it  was  declared  twenty  years  ago 
to  be  too  well  settled  to  have  the  right  to  follow  it  called  in 
question ;  and  by  a  grave  judicial  decision  that  the  words,  "  a 
demand  arising  upon  judgment,"  cannot  be  satisfied  with  proof 
of  any  thing  less  than  of  a  demand  originating  solely  and  exclu- 
sively from  a  judgment  which  is  itself  the  liability  and  the  sole 
evidence  of  such  liability.  This  answer  is  to  be  given,  if  given 
at  all,  with  the  fact  conceded'  that  a  plaintiff  may  have,  and 
that  this  plaintiff  has,  a  judgments-provided  for,  required,  and 
declared  by  statute  to  be  a  judgment— on  which,  and  the  facts 
stated  in  it,  both  Young  and  Baker  justly  owe  him  the  whole 
amount  which  he  claims  to  recover,  and  that  the  facts  stated 
in  it  are  true  in  manner  and  form,  in  spirit  and  in  substance, 
as  they  there  appear  and  are  set  forth.  I  think  the  plaintiff, 
within  the  fair  meaning  of  the  words  as  used  in  the  statute 
under  which  his  attachment  was  issued,  has  such  a  demand  as 
was  set  forth  and  stated  in  his  application ;  that  on  the  evidence 
given  and  proffered  he  was  entitled  to  recover ;  and  that  the 
judgment  of  the  special  term  should  be  reversed,  and  a  new 
trial  ordered. 

My  brethren,  upon  consideration,  fully  concur  with  me  in 
the  view  of  the  law  that  I  have  taken,  and  that  no  principle  in 
conflict  was  settled  by  the  Court  of  Appeals  on  the  reversal 
of  the  judgment  heretofore  recovered  by  the  plaintiff  in  this 
court  in  this  action.  Notwithstanding  this,  they  think  that  a 
second  judgment  should  not  be  allowed  on  the  evidence  on 
which  the  first  one  was  recovered,  although  they  think  the 
plaintiff  entitled  to  it  by  law,  and  that  no  principle  adverse  to 
his  right  to  it  has  been  determined  by  the  court  of  last  resort. 

Under  such  circumstances,  I  do  not  see  why  it  is  not  the 
duty  of  a  court  required  to  render  judgment  between  the  par- 
ties, to  render  it  in  conformity  to  its  clear  conviction  of  the  law, 
or  in  what  respect  it  is  discourteous  to  a  superior  tribunal  to  so 
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decide.  No  subordinate  court,  or  any  member  of  it,  will  hesi- 
tate to  conform  to  any  principle  which  the  superior  court  may 
determine,  or  attempt  to  evade  it  But  when  it  reverses  a 
judgment,  as  may  and  sometimes  must  happen,  without  the 
concurrence  of  a  majority  of  its  members  in  reversing  any  prin- 
ciple upon  which  it  may  be  upheld,  I  do  not  understand  on 
what  ground  a  subordinate  court  is  to  act  upon  a  re-trial  of  the 
cause  contrary  to  its  own  judgment  of  the  law. 


Samuel  Wesoott  v.  At.ttbtcd  E.  Tilton. 

When  ale  is  sold  in  barrel*,  irith  in  understanding  that  the  barrels  shall  be  re- 
turned, and,if  not  retarned,be  charged  to  the  purchaser  at  a  stipulated  price, 
the  contract  in  relation  to  the  barrels  is  a  bailment,  not  a  sale. 

The  purchaser  under  such  a  contract,  haying  sold  the  ale  to  the  defendant  with 
a  similar  understanding  as  to  the  barrels — BM,  that  the  owner,  the  first  vendor, 
upon  proof  of  demand  and  refusal,  was  entitled  to  recover  their  value. 

(Before  Sajtdford,  Does,  and  Boswomq;  JJ.) 
April  14,  May  29,  1852. 

Thib  was  an  action  to  recover  the  value  of  seventy-four  iron- 
bound  ale-barrels,  as  unjustly  obtained  by  the  defendant,  and 
was  tried  before  the  Chief  Justice  and  a  Jury  in  October  term, 
1851. 

T3ie  facts  proved  on  the  trial  were  that  the  plaintiff,  who  is 
a  brewer  in  New  York,  in  March,  1850,  sold  a  large  quantity 
of  ale  in  iron-bound  barrels  to  Sherburne  &  Son,  of  Boston, 
who  shortly  thereafter  sold  one  hundred  barrels  of  the  ale  so 
purchased  to  the  defendants  under  a  similar  understanding  as 
to  the  return  of  the  barrels.  In  the  same  month  of  March,  this 
plaintiff,  through  an  agent,  demanded  from  Sherburne  &  Son, 
who  had  then  become  insolvent,  a  return  of  the  empty  barrels, 
and  received  from  them  the  following  order  on  the  defend- 
ant:  — 

"  Boston,,  March  18, 1860. 

"  74  Alb  Baxrki*.    Ms.  Alfred  E.  Tilton. — Please  deliver 
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Samuel  "Wescott,  or  brder,  Seventy-four  empty  Ale  Barrels,  said 
barrels  being  the  property  of  said  Wescott. 

(Signed)  "  Sheebukne  &  Son." 

The  defendant,  when  some  time  thereafter  the  order  was  pre- 
sented to  bim  by  the  plaintiff's  agent,  refused  to  deliver  the 
barrels,  alleging  that  Sherburne  &  Son  were  indebted  to  him, 
and  that  he  meant  to  retain  the  barrels,  and  apply  their  value 
or  price  in  part  satisfaction  of  his  claim. 

Upon  this  evidence,  the  counsel  for  the  defendants,  upon  the 
trial,  moved  for  nonsuit,  upon  the  ground  that  the  sale  to  Sher- 
burne &  Son  was  an  entire  contract,  and  in  its  legal  construction 
embraced  the  barrels  as  well  as  the  ale,  but  with  a  privilege  to 
th,e  purchasers  of  returning  the  barrels  within  a  reasonable  time. 
That  the  action,  therefore,  in  its  present  form,  could  not  have 
been  maintained  even  against  Sherburne  &  Son.  A  fortiori, 
could  it  not  be  maintained  against  the  defendant,  between  whom 
and  the  plaintiff  there  was  no  privity  whatever.  The  Chief 
Justice  denied  the  motion,  and  the  counsel  excepted  to  the 
decision. 

It  was  then  proved,  on  the  part  of  the  defendant,  by  the 
assignee  in  bankruptcy  of  Sherburne  &  Son,  who  was  appointed 
in  May  or  June,  1850,  that-late  in  the  December  following  he 
made  a  settlement  for  the  barrels  with  the  defendant,  by  the 
latter  allowing  the  price,  as  a  part  payment  on  a  protested  note 
which  he  then  held  against  Sherburne  &  Son. 

The  value  of  the  barrels,  at  $2  per  barrel,  with  interest  to  the 
15th  October,  1851,  was  estimated  to  be  $164$,  and  the  Chief 
Justice  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for 
that  amount,  subject  to  the  opinion  of  the  court  at  a  General 
Term,  upon  a  case  to  be  made  by  the  plaintiff,  with  liberty  to 
either  party  to  turn  the  same  into  a  bill  of  exceptions. 

April  14. — The  cause  was  now  argued  upon  the  case  so  made, 
by  G.  Bowman,  for  the  plaintiff;  and  J.  H.  Jewup,  for  the 
defendant. 

May  29. — By  the  Coukt.  Sandford,  J. — There  was  no  sale 
of  the  barrels  by  the  plaintiff  to  Sherburne  &  Son. 
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The  evidence  shows  that  when  the  plaintiff  sold  ale  to  that 
firm,  he  loaned  to  them  the  barrels  in  which  the  ale  was  con- 
tained, to  be  returned  to  him  as  soon  as  the  ale  was  drawn  out ; 
with  an  agreement  that  if,  for  apy  cause,  it  became  impossible 
for  Sherburne  &  Son  to  return  any  of  the  barrels,  they  should 
pay  for  such  barrels  at  a  rate  stipulated. 

This  agreement  was  for  the  benefit  of  those  purchasers,  so 
that  instead  of  being  subjected  to  a  suit  for  a  tort  in  the  event 
of  their  default  to  return  all  the  beer  casks  at  the  proper  time, 
they  should  be  liable,  only  for  their  value  as  upon  a  contract  of 
sale  at  a  fixed  price. 

When  the  beer  casks  in  question  were  delivered  to  Sherburne 
&  Son,  they  were  the  property  of  the  plaintife.  Ktheyhad 
been  lost  on  the  voyage  to  Boston,  or  burnt  after  their  arrival 
there,  the  loss  would  hlave  been  his,  and  they  continued  to  be  his 
property  up  to  the  period  that  Sherburne  &  Son  delivered  them 
to  the  defendant. 

The  cases  of  Smith  v.  Clark,  21  Wend.  83,  and  Norton  v. 
Woodruff,  2  Comst  153,  to  which  we  were  referred,  are  not  ana- 
logous— those  were  instances  of  the  exchange  of  wheat  for  flour— 
the  flour  to  be  received  was  not  to  be  the  product  of  the  wheat 
delivered.  There  was  no  stipulation  or  expectation  that  the 
flour  to  be  returned  was  to  be  manufactured  from  the  wheat  so 
delivered. 

The  courts  therefore  held  that  there  was  no  bailment  of  the 
wheat ;  that  it  was  a  sale  payable  in  flour,  and  that  the  title  to 
the  wheat  passed  on  its  delivery.  Here,  by  the  contract  be- 
tween the  plaintiff  and  Sherburne  &  Son,  the  casks  in  which  the 
ale  was  delivered,  branded  with  the  plaintiff's  name — the  spe- 
cific thing  were  to  be  returned,  and  not  a  substitute.  It  is, 
therefore,  more  like  the  case  of  MaUory  v.  Willis,  4  Corns!  76, 
where  flour  to  be  made  out  of  the  wheat  delivered  was  to  be 
furnished  to  the  owner  of  the  wheat,  and  the  Court  of  Appeals 
decided  that  it  was  a  bailment  of  the  wheat  and  not  a  sale. 
And  see  2nd  Kent's  Com.,  755,  note  1,  7th  ed. ;  Sargent  v.  Gile, 
8  New  Hampshire  R  325,  and  Evng  v.  Hvmphrey,  10  Penn. 
R.  (by  Barr)  217. 

We  were  also  referred  to  a  case  in  the  Supreme  Court  in  this 
district  (  Westcott  v.  Thompson)  involving  in  part  the  question 
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presented  here.  That  court,4reversing  the  finding  of  a  referee, 
appears  to  have  held  on  the  evidence  that  there  was  a  sale  of 
the  casks  and  not  a  bailment.  The  facts  presented  were  some- 
what different  from  those  in  the  case  before  us.  The  plaintiff 
seems  to  have  relied  mainly  upon  proof  of  a  usage  in  the  trade, 
and  it  was  shown  that  he  received  in  return  the  barrels  of  other 
brewers  in  lieu  of  his  own.  These  circumstances  probably  in- 
fluenced  the  judgment  of  the  Supreme  Court  in  giving  their 
decision  upon  the  contract,  and  they  make  the  case  to  differ  so 
far  from  the  one  before  us,  that  it  does  not  possess  the  weight 
of  an  authority  on  the  point.  After  fully  regarding  the  views 
of  that  learned  court,  so  far  as  the  two  cases  are  analogous, 
and  carefully  considering  the  point  as  it  is  presented  to  us,  we 
were  entirely  convinced,  as  we  have  already  stated,  that  the 
contract  was  one  of  bailment,  and  that  there  was  no  sale  of  the 
casks  to  Sherburne  &  Son. 

The  right  set  up  by  the  defendant  remains  to  be  considered. 
He  claims  to  be  a  purchaser  of  the  casks  in  good  faith,  and  to 
have  the  superior  equity  to  retain  them. 

But  first  he  takes  the  ground  that  Sherburne  &  Son  had  the 
election,  if  the  delivery  to  them  were  a  bailment,  to  keep  the 
casks,  if  they  thought  proper,  and  to  pay  for  them  at  the 
stipulated  price. 

We  do  not  so  understand  the  contract.  If  the  casks  were  in 
the  store  of  Sherburne  &  Son  empty,  we  have  no  doubt  the 
plaintiff  could  compel  their  delivery  to  him,  and  maintain  an 
action  of  replevin,  if  such  delivery  were  refused.  The  privilege 
to  account  for  the  casks  at  the  price  agreed,  was  applicable 
only  to  the  case  of  an  inability  to  return  the  casks,  not  to  a 
voluntary  retention  of  them. 

They  might  be*  unable  from  various  circumstances,  and  an 
instance  of  a  sale  of  the  ale  in  casks  to  a  remote  town  or  a 
distant  port,  might  be  one  of  those  circumstances.  Without 
speculating,  however,  upon  the  precise  nature  or  degree  of  the 
inability  which  would  have  entitled  Sherburne  &  Son  to  pay 
for  the  casks  instead  of  returning  them,  it  is  clear  that  such 
inability  was  the  sole  ground  and  extent  of  the  privilege. 

Next,  the  defendant's  right  as  a  purchaser.  While  we  hold 
the  contract  to  have  been  a  bailment  only,  at  the  same  time 
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we  are  prepared  to  say,  that  as  against  the  plaintiff  the  agree- 
ment for  receiving  the  valne  of  the  casks  which  Sherburne  & 
Son  were  unable  to  return,  would  in  favor  of  a  bond  fide  pur- 
chaser of  the  casks  from  them,  without  notice  of  the  bailment, 
be  evidence  of  an  authority  to  them  to  sell  the  casks.  It  would 
be  so  on  the  ground,  that  the  plaintiff  in  fevor  of  such  a  pur- 
chaser ought  to  be  estopped  by  that  agreement,  and  the  apparent 
ownership  of  Sherburne  &  Son,  from  denying  that  they  had 
such  an  authority. 

But  the  defendant  does  not  stand  in  the  position  of  a  pur- 
chaser in  good  faith,  who  has  paid  value  upon  the  strength  of 
Sherburne  &  Son's  right  to  sell  the  casks.  He  bought  the  ale 
of  them,  with  the  understanding  that  the  barrels  were  to  be 
returned,  or  to  be  paid  for.  They  were  not  paid  for.  The  ale 
was  sold  to  him  when  it  was  delivered.  The  barrels  were  not. 
If  he  had  the  pure  option  of  electing  to  keep  the  casks  and  pay  for 
them,  he  did  not  exercise  the  right  There  is  no  evidence  that 
he  ever  thought  of  keeping  them  until  after  Sherburne  &  Son 
failed  After  that  event,  and  some  months  after  the  casks  had 
been  demanded  of  him  in  behalf  of  the  plaintiff,  he  attempted 
to  pay  for  the  casks  to  the  assignee  in  bankruptcy  of  Sherburne 
&  Son  by  offsetting  their  value  against  a  protested  note  of  that 
firm  held  by  him.  It  does  not  appear  that  he  had  this  note 
when  the  firm  failed  or  when  the  casks  were  first  demanded. 
And  after  that,  it  was  too  late  for  him  to  influence  the  plaintiff's 
right  as  the  real  owner,  to  have  the  casks  returned  to  him. 

Besides  all  this,  the  evidence  would  warrant  a  jury  in  finding 
that  the  defendant  received  the  casks  from  Sherburne  &  Son 
on  the  same  terms  and  conditions  that  they  received  them  from 
the  plaintiff,  and  that  he  never  had  a  right  to  elect  to  become 
the  purchaser  of  the  casks. 

On  both  grounds  we  are  clear  that  he  had  no  just  claim  to 
withhold  the  casks  from  the  plaintiff,  and  there  must  be  a  judg- 
ment for  the  latter  for  the  amount  of  the  verdict  Judgment 
for  plaintiff, 
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Bell  v*  Holfobd  et  al. 

The  firm  of  S.  D.  6  Go.  being  insolvent*  executed  an  assignment  of  their 
partnership  effects  to  the  defendants  in  trust  for  the  payment  of  their  debts. 
Subsequent  to  the  execution  of  the  assignment*  they  executed  to  S.,  one  of  the 
firm,  an  agreement  in  the  words  and  figures  following : 

"  Whereas  several  suits  are  now  pending  in  one  or  more  courts  of  law  and 
equity,  in  the  State  of  New  York,  and  in  other  States  in  the  United  States  of 
America,  for  the  purpose  of  recovering  certain  claims  or  demands  belonging 

,  to,  or  in  which  the  Trustees  of  the  estate  of  the  late  firm  of  Stainer,  Dutilh 
&  Co.  are  now  interested,  and  in  which  several  suits  so  depending;  Edward 
Stainer,  one  of  the  members  of  the  said  firm,  is  made  a  party  plaintiff  or  de- 
fendant, and  such  suits  being  for  the  benefit  of  the  Trustees  of  said  estate : 

"Now  for^and  in  consideration  of  the  premises  and  other  good  an<J  sufficient  con- 
siderations, we,  Holford,  Brancker  £  Co.,  and  Peter  C.  Pfeffel,  the  Trustees  of 
the  said  estate,  do  hereby  agree  to  pay  and  discharge  all  costs,  damages,  and 
charges  out  of  the  proceeds  of  said  estate,  which  may  arise  in  consequence 
of  any  or  either  of  said  suits ;  and  agree  and  promise  to  save  harmless  the  said 
Edward  Stainer  from  any  liability  or  olaim  by  reason  thereof 

In  an  action  *by  the  assignee  of  S.  to  enforce  payment  of  damage  and  costs  in- 
curred by  him  in  actions  concerning  property  held  by  him  individually, 

Held,  1.  That  the  agreement  was  single  and  entire,  and  the  indemnity  which  it 
promised,  was  an  exclusive  charge  upon  the  property  assigned. 

%  That  the  agreement  embraced  only  those  suits  in  which  the  Trustees  were  in- 
terested; that  it  did  not  therefore  embrace  such  as  concerned' property,  which 
did  not  pass  to  them  by  the  trust  deed ;  that  if  it  had  been  intended  to  embrace 
such  suits,  it  would  have  been  invalid,  and  would  not  be  enforced  by  a  Court 
of  Equity. 

8.  That  by  the  assignment  of  the  defendants  for  the  benefit  of  their  creditors 
the  rights  of  the  partnership  creditors  were  fixed,  and  could  not  be  varied 
by  any  subsequent  act  of  the  partner  or  trustees.  That,  by  the  terms  of  the 
assignment*  the  property  was  to  be  devoted  to  the  payment  of  partnership  debts. 
Hence  no  subsequent  agreement  to  apply  a  portion  of  it  for  any  other  pur- 
pose, could  be  upheld. 

Parol  evidence  is  admissible  in  many  cases  to  determine  and  define  the  subject 
matter  of  a  contract*  when  such  evidence  is  explanatory ;  never  when  contra- 
dictory. 

It  was  competent  therefore  in  an  action  on  the  agreement  in  question,  to  prove 
what  suits  were  pending;  and  how  the  trustees  were  interested,  but  not  to  prove 
that  the  agreement  meant  to  embrace  suits  in  which  they  were  not  interested. 

It  is  not  competent  for  an  appellate  court  to  alter  a  judgment  given  in  the 
court  below,  when  the  party  by  his  omission  to  appeal  has  precluded  himself 
from  denying  its  justice  or  propriety.  An  appellate  court  may  in  some  eases 
modify  or  reverse  in  part  a  judgment  or  decree,  but  only  when  such  modification 
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or  reTeraal  is  necessary  to  render  the  decree  as  finally  pronounced  entirely 
consistent. 
(Sa5diori>,  Dun,  and  Boswokib.) 
April  16,  1852;  June  12,  1852. 

Thib  was  an  action,  brought  by  the  plaintiff,  under  an  assign- 
ment from  Edward  Stabler,  of  an  alleged  cause  of  action,  upon 
the  following  instrument  executed  by  the  defendants : 

"  Whereas  several  suits  are  now  pending  in  one  or  more 
Courts  of  Law  and  Equity  in  the  State  of  New  York  and  in 
other  States  in  the  United  States  of  America,  for  the  purpose 
of  recovering  certain  claims  or  demands,  or  resisting  certain 
claims  or  demands  belonging  to,  or  in  which  the  Trustees  of  the 
estate  of  the  late  firm  of  Stainer,  Dutilh  and  Company  are  now 
interested,  and  in  which  said  several  suits  so  depending,  Ed- 
ward Stainer,  one  of  the  members  of  the  said  firm,  is  made  a 
party  plaintiff  or  defendant,  and  such  suits  being  for  the  benefit 
of  the  Trustees  of  said  Qgtate*  Now  for  and  in  consideration  of 
the  premises  and  other  good  and  sufficient  considerations :  We, 
Holford,  Brancker  &  Co.,  and  Peter  C.  Pfeffel,  the  trustees  of 
the  said  estate,  do  hereby  agree  to  pay  and  discharge  all  costs, 
damages,  and  charges,  out  of  the  proceeds  of  said  estate,  which 
may  arise  in  consequence  of  any  or  either  of  said  suits,  and 
agree  and  promise  to  save  harmless  the  said  Edward  Stainer, 
from  any  claim  or  liability  by  reason  thereof." 

The  complaint  set  forth  that  in  the.  year  1840  the  firm  of 
Stainer,  Dutilh  &  Co.,  of  which  firm  Edward  Stainer  was  a 
member,  failed  in  business,  and  executed  an  assignment  of  their 
property  to  the  defendants  and  one  Pfeffel,  in  trust  to  pay  part- 
nership debts,  and  that  said  assignment  conveyed  the  indivi; 
dual  property  of  Stainer  as  well  as  the  partnership  effects.. 
That  the  property  of  Edward  Stainer  so  conveyed,  embraced 
certain  real  estate,  situated  in  Sandusky  City,  Ohio,  formerly 
purchased  of  one  James  H.  Bell  in  January,  1837.  That  on 
this  purchase  Stainer  had  executed  a  bond  and  mortgage  to 
Bell  to  secure  $4000  of  the  purchase  money,  which  bond  and 
mortgage  were  subsequently  assigned  to  the  plaintiff.  That  in 
the  month  of  October,  1838,  Stainer  filed  his  bill  in  chancery 
against  Isaac  and  James,  to  be  relieved  from  this  bond  and 
mortgage,  and  for  an  injunction  to  restrain  Isaac  Bell  from 
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suing  on  the  bond.  This  injunction  was  dissolved,  and  on  the 
12th  of  February,  1840,  Isaac  Bell  commenced  a  suit  on  the 
bond,  in  the  Supreme  Court,  in  the  name  of  James  H.  Bell 
against  Stainer,  and  on  31st  May,  1845,  recovered  judgment 
against  him  for  $8,000  debt,  and  $2,081  damages  and  costs,  of 
which  $181  were  taxed  as  costs.  That  the  bill  in  chancery 
was,  on  argument,  dismissed  by  the  Court  of  Appeals,  in  the 
year  1848,  and  the  costs  taxed  at  $37^. 

The  complaint  further  stated,  that  the  defendant  in  this  action 
and  Pfeffel  were  the  principal  creditors  of  the  firm  of  Dutilh, 
Stainer  &  Co.,  and  that  at  the  time  of  the  execution  of  the 
assignment  before  mentioned  the  defendant  executed  and  de- 
livered to  Stainer  the  agreement  of  indemnity  upon  which  the 
present  action  was  brought,  and  that  the  consideration  of  the 
agreement  was  the  execution  of  the  assignment,  which  embraced 
Stainer's  individual  property,  as  well  as  that  of  the  firm.  That 
at  the  time  said  agreement  was  given,  there  was  no  debt  or 
claim,  or  suit  pending  against  Stainer  individually,  except  the 
suits  referred  to  connected  with  the  Bell  transaction.  The 
complaint  averred  that  Stainer  being  indebted  to  the  plaintiff 
by  reason  of  the  judgments  recovered  in  the  action  before  men- 
tioned, assigned  the  agreement  of  indemnity  to  him  as  colla- 
teral security. 

The  answer  averred  that  the  purchase  of  the  Sandusky  pro- 
perty from  Bell  was  made  by  Stainer  in  behalf  of  the  firm,  and 
the  conveyance  was  taken  to  him,  because  the  others  were 
aliens.  The  suits  set  up  in  the  complaint  were  admitted,  but 
it  was  averred  that  the  suits  were  commenced  long  subsequent 
to  the  time  stated  in  the  complaint — the  answer  averred  that 
the  assignment  of  Stainer,  Dutilh  &  Co.,  was  made  March  26, 
1838,  and  set  it  forth  as  follows : 

"  For  and  in  consideration  of  one  dollar,  and  for  other  good 
and  sufficient  consideration,  we,  Edward  Stainer  and  Eugene 
Dutilh,  members  of  the  firm  of  Stainer,  Dutilh  &  Co.,  do  by 
these  presents  assign,  transfer,  and  set  over  unto  Peter  C.  Pfeffel 
and  Holford,  Brancker  &  Co.,  all  the  property,  bills  receivable, 
and  choses  in  action,  of  which  the  firm  of  Stainer,  Dutilh  & 
Co.,  are  possessed,  or  have  any  claim  to,  and  which  are  con- 
tained and  set  forth  in  page  Ifvoe  of  the  book  in  which  this 
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assignment  is  written,  and  which  property,  bills  receivable,  and 
choses  in  action,  are  therein  estimated  at  the  value  of  two  hun- 
dred and  eighty-two  thousand  four  hundred  and  fifty-six  dol- 
lars, be  the  same  more  or  less.  To  have  and  to  hold  the  said 
property,  bills  receivable,  and  choses  in  action  for  the  special 
trust,  however,  namely :  to  divide  the  proceeds  of  said  pro- 
perty, bills  receivable,  and  choses  in  action,  equally  among  the 
respective  claims  mentioned  and  set  forth  in  page  Fowr  of  this 
said  book,  paying  such  claims  pro  rata  according  to  the  amount 
due  thereon  respectively  from  the  aforesaid  firm  of  Stainer, 
Dutflh  &  Co. 

"  And  for  the  purpose  of  carrying  the  trust  herein  mentioned 
into  effect,  powers  of  attorney  have  this  day  been  made  and 
delivered  to  the  said  Peter  C.  Pfeffel  and  Holford,  Branker  & 
Co.,  to  do  all  things  requisite  and  necessary  in  the  premises. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  Ibis  twenty-eighth  day  of  March,  one  thousand  eight  hun- 
dred and  thirty-eight. 

"ED.  STAINER,  {Seal) 

"EUGENE  DUTILH.  {Seal.) 

"  Sealed  and  delivered  in  presence  of 

"Jno.  Steel." 

The  answer  also  admitted  the  making  of  the  agreement  of 
indemnity  at  the  time  the  assignment  was  executed,  but  denied 
that  it  was  executed  in  consideration  of  the  assignment  It 
also  denied  that  the  suits  against  Stainer,  mentioned  in  the  com- 
plaint, were  pending  at  that  time,  or  that  they  were  commenced 
until  many  months  thereafter,  or  that  the  agreement  embraced 
such  suits,  or  the  causes  of  action  connected  therewith.  The 
answer  also  denied  the  amounts  claimed  in  the  complaint  to 
have  been  recovered  in  the  judgments  against  Stainer. 

The  reply  of  the  plaintiff  put  in  issue  the  averments  of  the 
answer  inconsistent  with  the  allegations  of  the  complaint. 

The  cause  came  on  to  be  heard  at  a  special  term  of  the 
Superior  Court,  before  Mr.  Justice  Campbell,  on  the  19th 
November,  1851.  Upon  the  hearing  of  the  case,  it  was 
admitted  that  Stainer  made  the  purchase  of  the  Sandusky  pro- 
perty, and  executed  the  bond  and  mortgage  as  averred  in  the 
complaint;  also,  that  the  suit  of  Bell  in  the  Supreme  Court 
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was  commenced  on  the  12th  February,  1840 ;  that  judgment 
was  entered  up  for  the  amount  stated  in  the  complaint,  on  the 
31st  day  of  May,  1845.  That  the  costs  of  Isaac  Bell  in  the 
chancery  suit,  before  the  Vice-Chancellor,  were  taxed  on  the 
1st  September,  1848,  at  $224  85 ;  that  the  costs  on  the  appeal 
to  the  Chancellor  were  taxed  at  the  sum  of  $61  88,  and  on  the 
appeal  to  the  Court  of  Errors,  at  the  sum  of  $89  64 ;  that  the 
costs  in  the  Supreme  Court  suit  were*  taxed  on  the  31st  May, 
1845,  at  $2,061  12,  of  which  sum  $1,880  were  taxed  for  inter- 
est upon  the  bond.  The  assignment  by  Stainer  to  the  plaintiff, 
of  the  agreement  of  indemnity,  was  also  admitted.  The  taxed 
bills  referred  to,  were  produced  upon  the  trial,  also  the  assign- 
ment of  Dutilh,  Stainer  &  Co.,  and  the  agreement  of  indemnity, 
and  were  all  admitted  in  evidence.  It  further  appeared  in  evi- 
dence on  the  part  of  the  plaintiff,  by  the  testimony  of  N. 
Dane  Ellingwood,  Esq.,  that  he  was  the  counsel  of  Dutilh, 
Stainer  &  Co.,  and  of  Edward  Stainer,  in  the  matters  referred 
to ;  that  he  drew  up  the  assignment  of  Dutilh,  Stainer  &  Co., 
made  for  the  benefit  of  their  creditors,  and  also  the  agreement 
of  indemnity  upon  which  this  suit  was  brought,  which  was 
executed  subsequent  to  the  assignment. 

Mr.  Ellingwood  further  testified  as  to  his  consultations  with 
Stainer  as  to  the  Bell  suits,  and  as  to  the  circumstances  con- 
nected with  the  agreement  of  indemnity,  as  follows :  "  The 
costs  were  likely  to  be  heavy  on  that  suit,  and  there  was  chance 
of  his  being  liable  on  the  bond.  From  these  considerations  it 
is  now  my  belief,  and  I  speak  from  recollection  of  all  the  facts, 
I  recommended  the  bond  of  indemnity  to  be,  executed,  and  it 
was  so.  I  cannot  recollect  any  reason  for  giving  the  instru- 
ment of  indemnity  except  those  which  I  have  given.  I  am 
pretty  certain  that  there  was  no  suit  against  Stainer  except  one 
small  one  for  a  few  hundred  dollars  which  was  brought  by  one 
Hatien,  quite  certain.  I  never  knew  the  firm  to  be  sued,  nor 
Stainer  either,  with  that  exception,  and  the  case  of  Bell.  The 
Hatien  claims  had  no  connection  with  this  indemnity.  It  was 
settled  before  the  failure.  I  never  had  any  suits  in  which 
Stainer  was  plaintiff,  except  some  creditors'  bills;  none  of 
these  were  pending  when  the  house  failed.  There  might  have 
been  creditors'  bills  on  the  part  of  the  house  and  Stainer.    I 
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remember  one  against  Beach  &  Hamneker.  That  was  settled 
before  the  failure.  This  was  the  only  one  in  which  Stainer 
was  plaintiff  in  equity;  it  was  of  bnt  little  importance.  There 
was  no  chancery  suit  after  the  firm  failed,  except  this  one  in 
the  complaint,  and  I  think  I  may  safely  say  there  was  none. 
I  received  the  money  to  carry  on  these  suits,  the  suits  men- 
tioned in  the  complaint,  from  Holford,  or  his  clerk  Kingsford, 
and  Mr.  Holford  himself  has  paid  me  some  counsel  fees  in  these 
suits.  I  went  to  the  house  of  Holford,  Brancker  &  Co.,  for  my 
fees.  I  never  received  any  that  I  recollect  from  any  one  else. 
I  recollect  one  time  Holford  objecting  to  my  fees.  His  objec- 
tion was,  that  the  estate  had  nothing  in  it,  or  very  little  in  it, 
that  was  the  reason  he  gave  me.  He  said  he  had  paid  the 
estate  all  out  in  counsel  fees.  This  was  my  counsel  fee  for  the 
appeal.  I  recollect  one  time  Holford  giving  me  as  a  reason 
that  he  was  in  advance,  and  I  knew  better,  and  I  wrote  to 
Stainer,  and  then  he  paid  me  counsel  fees  to  the  Court  of 
Appeals.  I  have  not  the  slightest  doubt  that  the  instrument  of 
indemnity  was  executed  after  the  suit;  I  can  say  everything 
except  that  I  know  it  for  a  fact  I  had  my  charges  objected  to 
once  or  twice  on  the  ground  that  the  estate  would  not  warrant* 
it,  and  then  I  complained  to  Mr.  Stainer,  and  Mr.  Stainer  then 
complained  to  Mr.  Holford  on  the  ground  of  this  instrument." 

This  evidence  was  objected  to  by  the  defendants'  counsel, 
but  admitted  by  the  judge.  The  defendants,  after  reading  in 
evidence  the  assignment  of  Butilh,  Stainer  &  Co.,  also  read  in 
evidence  the  letters  of  Edward  Stainer,  one  dated  March  80th, 
1850,  and  the  other  April  7th,  1843,  addressed  to  the  defend- 
ants, in  which  he  recites  the  feet  of  the  execution  of  the  agree- 
ment of  indemnity,  and  refers  to  the  fact  that  it  was  given  in 
consequence  of  his  signature  being  affixed  to  the  bond  and  mort- 
gage covering  the  Sandusky  property,  he  being  a  naturalized 
citizen,  and  the  others  of  the  firm  were  not  In  these  letters 
his  claim  to  indemnity  from  the  suits  of  Bell  is  affirmed.  It 
also  appeared  in  evidence  that  the  schedule  annexed  to  the  as- 
signment of  Dutilh,  Stainer  &  Co.,  embraced  the  property  at 
Sandusky. 

The  presiding  justice  rendered  his  decision  in  writing,  by 
which  he  found  that  "  the  Agreement  or  Instrument  of  Indem- 
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nity,  executed  by  Peter  0.  Pfeffel  and  the  said  defendants, 
under  their  hands  and  seals,  and  referred  to  or  set  forth  in  the 
pleadings  in  this  action,  was  executed  by  them  after  the  com- 
mencement of  the  suit  in  chancery  brought  by  Edward  Stainer 
against  the  above  named  Isaac  Bell  and  James  H.  Bell  in  the 
complaint  in  this  action  referred  to,  and  after  the  commencement 
of  the  suit  in  the  Supreme  Court  brought  by  the  said  Isaac  Bell 
in  the  name  of  James  H.  Bell,  against  the  said  Edward  Stainer 
and  in  said  complaint  referred  to,  on  the  bond  therein  also 
referred  to,  and  that  the  said  Agreement  or  Instrument  of 
Indemnity  was  intended  to  indemnify  the  said  Edward  Stainer 
against  this  liability  on  the  said  bond  to  the  said  Isaac  Bell  on 
the  said  bond  and  on  the  judgment  recovered  thereon,  and 
against  his  liability  to  the  said  Isaac  Bell  for  the  costs  in  said 
suit  in  chancery,  and  on  the  appeals  therein,  to  the  extent  of 
the  proceeds  of  th6  property  assigned  by  the  firm  of  Stainer, 
Dutilh  &  Go.  to  the  said  defendants  and  P.  C.  Pfeffel  by  deed 
bearing  date  the  26th  day  of  March,  1838,  and  that  the  said 
Agreement  or  Instrument  of  Indemnity  was  a  personal  covenant 
or  obligation  binding  on  the  said  defendants,  to  save  the  said 
Edward  Stainer  harmless  against  the  aforesaid  liability  to  the 
said  Isaac  Bell  to  the  extent  of  the  proceeds  of  the  said  estate 
assigned,  and  to  pay  to  the  said  plaintiff  the  amount  of  his  said 
claims  against  the  said  Edward  Stainer,  under  and  by  virtue  of 
the  assignment  by  the  said  Edward  Stainer  to  the  said  Isaac 
Bell,  bearing  date  the  24th  day  of  April,'  1850,  to  the  extent  of 
the  property  so  assigned  to  them  as  aforesaid,  subject  to  the 
deduction,  as  the  case  may  be,  of  the  costs  and  counsel  fees 
hereinafter  referred  to,  and  that  the  said  Isaac  Bell  is  entitled 
to  judgment  against  the  said  defendants  for  the  sum  of  nine 
thousand,  two  hundred  and  forty-two  dollars,  and  thirteen  cents, 
with  interest  thereon  from  the  20th  day  of  November,  1851, 
with  costs  of  this  action.  And  if  the  proceeds  of  the  said 
assigned  property,  arising  from  the  sales  of  real  estate,  and  of 
debts  and  dues  collected  or  otherwise  under  the  aforesaid  assign- 
ment, and  the  value  of  the  residue  of  said  assigned  property 
unsold  and  uncollected,  should  be  sufficient  to  pay  the  whole 
of  the  said  sum  of  $9,242  $>,  and  interest  thereon  as  aforesaid, 
after  deducting  from  such  proceeds  such  sums  of  money  as  have 
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been  paid  by  the  said  defendant  to  N.  Dane  Ellingwood  for 
reasonable  costs  and  counsel  fees  in  prosecuting  and  defending 
the  suits  herein  above  referred  to,  then  and  in  such  case  the 
said  plaintiff  is  entitled  to  enforce  payment  by  execution  of  the 
whole  of  the  said  sum  of  $9,242  j{>,  and  interest  thereon  as 
aforesaid ;  bnt  if  the  said  proceeds,  and  the  value  of  the  real 
estate  assigned  remaining  unsold,  and  of  the  debts  and  dues 
uncollected,  should  not  be  sufficient,  after  such  deduction,  to  pay 
the  whole  of  the  said  sum  of  $9,242  and  thirteen  cents,  and 
interest  thereon  as  aforesaid,  then  and  in  such  case  the  said 
Isaac  Bell  is  and  shall  be  entitled  to  enforce  payment  by  execu- 
tion against  the  said  defendants  of  so  much  only  of  the  said 
sum  of  $9,242  and  thirteen  cents,  and  of  the  interest  thereon 
as  aforesaid,  as  the  said  proceeds  and  the  value  of  the  estate 
assigned,  unsold  and  uncollected,  shall  amount  to  after  such 
deduction  as  aforesaid,  but  shall  be  entitled  to  enforce  payment 
by  execution  against  the  said  defendants  of  the  costs  of  this 
action  absolutely  and  without  reference  to  the  said  assigned 
property." 

A.  G.  Hoger8y  for  the  plaintiff,  argued  the  following  points : 

I.  The  plaintiff  was  entitled  to  recover  under  this  instrument 
of  indemnity,  the  amount  claimed  by  him,  absolutely  and  with- 
out reference  to  what  was  received  by  the  defendants  out  of  the 
proceeds  of  the  estate  assigned,  because  that  instrument  is  a 
valid  and  binding  agreement,  founded  on  good  and  sufficient 
considerations,  referred  to  and  embraced  these  two  suits  and 
Stainer's  liability  therein,  and  bound  the  defendants  personally 
to  save  Stainer  harmless  out  of  their  own  moneys,  against  any 
claim  or  liability  by  reason  of  those  suits.  1.  It  is  a  valid  and 
binding  agreement.  Because,  being  under  seal,  it  of  itself 
imports  a  consideration.  (13  Wend.  537 ;  16  Do.  502 ;  21  Do. 
522.)  Because,  besides  being  under  seal,  a  consideration  is 
expressed  in  the  instrument  itself.  (16  Wend.  403.)  If  there 
were  no  seal,  and  no  specific  consideration  were  expressed,  or 
if  that  expressed  was  not  in  itself  a  sufficient  consideration,  yet 
the  defendants,  having  expressly  declared  by  the  instrument 
itself  that  they  executed  it  "  for  other  good  and  sufficient  con- 
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siderations,"  are  precluded  from  denying  what  they  have  thus 
solemnly  asserted  under  hand  and  seal.  2.  The  instrument  of 
indemnity  referred  to  and  embraced  these  two  suits  mentioned 
in  the  complaint,  viz.  the  suit  in  the  Supreme  Court  on  the 
bond,  and  the  suit  in  Chancery.  This  is  the  legal  presumption 
until  the  contrary  be  shown,  because  the  suits  referred  to  in  the 
instrument  and  in  the  complaint  correspond ;  more  especially 
as  not  only  are  no  other  suits  shown  to  have  then  existed,  but 
it  is  affirmatively  proved  by  N.  D.  Ellingwood,  that  there  were 
at  that  time  no  other  suits  answering  the  description  of  these, 
and  none  of  any  kind  whatsoever  against  Stainer,  at  or  after  the 
failure  of  Stainer,  Dutilh  &  Co.  Independent  of  the  intrinsic 
evidence  which  the  instrument  itself  affords,  the  fact  that  the 
instrument  of  indemnity  referred  to  and  embraced  the  suit  on 
the  bond  in  the  Supreme  Court  and  the  Chancery  suit,  and 
Stainer's  liability  therein,  is  set  at  rest  by  the  testimony  of  N. 
.D.  Ellingwood,  who  not  only  testifies  as  to  this  fact,  but  also 
states  the  reasons  which  induced  him  to  propose  the  drawing 
up  of  the  instrument,  viz.  to  protect  Stainer  against  his  liability 
on  the  bond  and  the  costs  of  the  litigation.  He  proves  that  the 
instrument  was  executed  after  the  assignment  and  after  the 
suits  were  brought.  He  proves  that  Holford,  Brancker  &  Co. 
ratified  the  instrument,  and  acknowledged  their  liability  to 
save  Stainer  harmless  in  these  suits  by  paying  the  counsel  fees 
therein ;  and  that  at  One  time,  when  Holford  objected  to  paying 
further  fees,  witness  complained  to  Stainer,  and  then  Holford 
paid  witness  his  counsel  fees  up  to  the  Court  of  Appeals. 
Stainer's  letter  of  April,  7, 1848,  and  that  of  March  SO,  1850, 
produced  by  defendants.  In  the  letter  of  April  7,  Stainer  refers 
to  Ellingwood's  having  written  to  him  in  consequence  of  the 
trustees  declining  to  advance  funds  to  carry  on  the  defence  to 
the  suit  on  the  bond,  and  then  refers  them  to  this  instrument  as 
the  reason  why  they  should  advance  the  funds  to  defend ;  and 
alludes  to  their  responsibility  under  the  instrument  So  in  his 
letter  to  Holford,  he  alludes  to  this  instrument,  as  given  to  him 
individually,  to  save  him  harmless  from  liability — refers  to  a 
sketch  inclosed  in  the  letter,  and  to  this  bond,  and  to  the  judg- 
ment on  the  bond,  as  forming  the  prominent  item  in  that  sketch ; 
and  he  refers  to  this  instrument  of  indemnity  as  the  means  of  taking 
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his  redress  against  the  defendants,  but  that  not  possessing  the 
means  to  meet  the  judgment  and  take  his  redress  thereafter 
against  them  on  the  indemnity,  he  transferred  the  indemnity  to 
the  plaintiff  for  direct  action  against  the  assets  of  the  estate  <to 
pay  the  judgment.  Independent  of  the  intrinsic  evidence 
derived  from  the  instrument  itself,  and  the  testimony  of  Elling- 
wood,  that  the  suits  mentioned  in  the  complaint,  viz.  the  suit 
on  the  bond  in  the  Supreme  Court,  and  the  Chancery  suit,  are 
those  referred  to  in  the  instrument,  the  letters  above  referred 
to  produced  by  the  defendants  themselves,  and  consequently 
their  own  testimony,  are  conclusive  on  the  point,  for  they  take 
broadly  and  expressly,  the  ground  that  the  defendants  are  liable 
for  this  very  claim.  The  defendants  have  repeatedly  and  for 
years  acknowledged  that  the  suits  mentioned  in  the  complaint 
and  those  referred  to  in  the  instrument,  are  the  same,  and  have 
also  acknowledged  their  liability  and  ratified  the  instrument  of 
indemnity,  by  paying  to  the  attorney,  solicitor,  and  counsel  of 
(Stainer,  bis  charges  throughout,  from  the  beginning  to  the 
end;  and  once  or  twice,  when  Holford  objected  to  paying 
farther  fees,  and  EUingwood  complained  to  Stainer,  and  Stainer 
to  the  defendants,  on  the  ground  of  this  instrument  of  indemnity, 
then  the  defendants  re-acknowledged  their  liability,  by  paying 
them  up  to  the  close  of  the  litigation,  viz.  in  the  Court  of 
Appeals.  The  defendants  have  also  admitted  the  identity  of  the 
suits  mentioned  in  the  complaint  and  in  the  instrument,  and 
their  liability  to  Stainer,  and  the  feet  of  their  ratification  of 
that  instrument,  by  not  denying  in  their  answer  the  averment 
eet  forth  in  the  complaint.  (1  Comst.  Eep.  96,  French  v.  Ctor- 
harU)  3.  The  instrument  bound  the  defendants  personally 
to  save  Stainer  harmless  out  of  their  own  moneys,  abso- 
lutely, without  reference  to  the  amount  of  funds  received  by 
them.  The  instrument  consists  of  two  separate  promises  or 
agreements :  The  first  agreement  or  promise  is,  "  to  pay  and 
discharge  all  costs,  damages,  and  charges,  out  of  the  proceeds  of 
the  estate,  which  may  arise  in  consequence  of  any  or  either  of 
said  suits ;  that  is,  by  reason  of  any  or  either  of  said  suits." 
The  second  agreement  or  promise  is :  "  agree  and  promise  to 
save  harmless  the  said  Edward  Stainer  from  any  claim  or 
liability  by  reason  thereof,"  that  is,  by  reason  of  any  or  either 
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of  said  suits.  The  first  promise  restricts  itself  to  the  amount  of 
the  proceeds  of  the  estate  (assigned).  The  second  promise  is 
more  comprehensive — it  is  unrestricted :  it  is  to  "  save  harm* 
less,  and  from  any  claim  or  liability.  Now,  the  words  "  save 
harmless,"  in  themselves,  express  an  unqualified,  absolute 
indemnity,  and  can,  from  their  very  nature,  mean  nothing  else. 
A  contingent,  restricted,  or  limited  indemnity,  might  give  no 
effect  whatever  to  the  agreement ;  for  if  no  funds  were  received, 
there  would  in  such  case  be  no  liability — no  effect  given  to  the 
instrument :  whereas  the  instrument  says,  "  we  agree  to  save 
harmless  from  any  claim  or  liability  by  reason  of  any  or  either 
of  said  suits." 

IL  The  court,  which  by  the  written  consent  of  the  parties 
was  substituted  in  the  place  of  a  jury,  having  found  as  a  fact 
that  the  indent  of  WenmityU'exeS  after  the  com- 
mencement  of  the  suits  in  the  Supreme  Court  and  Court  of 
Chancery  mentioned  in  the  complaint,  and  that  the  instrument 
was  intended  to  indemnify  said  Stainer  against  his  liability  on 
the  said  bond  and  on  the  judgment  recovered  thereon  by  Bell 
against  Stainer,  and  the  costs  of  the  suit  in  chancery  and  on 
the  appeals  therein,  the  finding  is  conclusive,  being  a  question 
of  fact ;  and  the  only  question  can  be,  whether  the  plaintiff 
shall  be  confined  in  his  remedy  to  the  extent  of  the  assets. 

KL  This  instrument  being  an  agreement  to  indemnify  Stainer 
against  any  claim  against  him,  or  liability  on  his  part,  he  would 
have  a  perfect  right  to  recover  of  the  defendants  the  amount 
due  on  the  judgment  recovered  by  Bell  against  him,  and  the 
costs  of  the  suit  in  chancery,  without  first  paying  the  same ; 
and  the  plaintiff,  under  the  assignment  to  him,  has  all  the  rights 
which  Stainer  had.  (19  Wend.  428,  Webb  v.  Pond  and  others  ; 
1  Comstock,  550,  Gilbert  v.  Wynans;  8  Wend  451 ;  8  Cow. 
623,  RookfeUcw  v.  DarmeUy.) 

T.  W.  Tucker,  for  the  defendants,  argued — 

L  That  the  defendants  were  not  liable,  because  the  suits 
described  in  the  complaint  out  of  which  the  plaintiff's  claim 
arose  were  not  pending  at  the  execution  of  the  agreement  of 
indemnity  or  of  the  assignment!  and  were  not  intended  or 
referred  to  by  said  agreement 


NEW  YORK— JUNE,  1852.  69 

Bdl  v.  Holford.  "~ 

II.  The  debt  and  costs  which  the  plaintiff  claims  to  recover 
do  not  arise  out  of  any  suits  described  in  or  contemplated  by 
the  agreement  to  indemnify.  That  agreement  proposes  to  pro- 
vide against  costs  and  damages  arising  out  of  suits  relating  to 
the  co-partnership  estate,  or  in  which  the  trustees  have  an 
interest.  The  suits  described  in  the  complaint,  and  upon 
which  the  plaintiff's  right  of  action  depend,  relate  exclusively 
to  a  bond  and  mortgage  of  Edward  Stainer,  given  for  the  pur- 
chase money  of  real  estate,  which  the  complaint  avers  he 
purchased,  and  for  which  a  deed  was  given  to  him  individually 
and  not  on  co-partnership  account.  It  does  not  appear  that  he 
has  ever  conveyed  the  said  property  to  ariy  one  else.  The 
property  did  not  pass  by  the  assignment  to  the  trustees.  The 
assignment  proposes  to  convey  co-partaership  property  only. 
The  suits  brought  on  the  bond  of  Stainer,  and  to  set  aside  the 
mortgage,  had  no  reference  to  the  co-partnership  estate,  nor  to 
property  in  which  the  trustees  had  an  interest. 

III.  The  admissions  of  Stainer,  upon  whose  right  of  indem- 
nity the  plaintiff  claims  to  recover,  are  conclusive  as  to  the 
fact  that  the  suits  out  of  which  the  plaintiff's  right  arises  were 
not  pending  at  the  execution  of  the  agreement.  Such  admis- 
sions would  have  been  conclusive  upon  Stainer  himself.  They 
were  made  before  the  assignment  of  his  right  of  action  to  the 
plaintiff.  The  complaint  seeks  for  no  relief  beyond  such  as 
Stainer  could  have  claimed.  The  assignment  to  the  plaintiff 
was  without  any  consideration  present,  and  to  secure  an  already 
existing  debt. 

IV.  The  testimony  of  EUingwood  was  inadmissible,  and 
should  have  been  rejected,  because,  (1.)  It  was  introduced  to 
explain  and  vary  the  terms  of  a  written  agreement  (2.)  It 
contradicts  the  admissions  and  statement  of  the  complaint  and 
replication*  (3.)  It  is  at  variance  with  the  admissions  of 
Stainer. 

Y.  "Die  agreement  of  indemnity  contains  no  provision  beyond 
taxable  costs,  and  expenses  incidental  to  the  prosecution  or 
defence  of  certain  suits  then .  pending.  It  could  not  have 
intended,  nor  does  it  promise  to  pay  a  debt  due  (if  at  all) 
before  the  commencement  of  such  suits,  and  not  arising  there* 
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from.  The  agreement,  if  valid  at  all,  was  a  promise  on  the 
part  of  the  assignees  to  pay  the  legal  charges  of  a  suit  to  set 
aside  a  fraudulent  sale,  not  to'  pay  for  real  estate  for  which 
Stainer  was  already  liable. 

VL  The  construction  which  Stainer's  assignee  seeks  to  place 
upon  the  agreement  of  indemnity  is  fraudulent  as  to  the  credi- 
tors, and  would  vitiate  and  nullify  that  instrument  (1.)  The 
assignment  to  pay  specific  debts,  conferred  rights  and  priorities 
on  the  creditors  which  are  entitled  to  protection.  (3  Hill,  228 ; 
11  Wend.  240.)  (2.)  A  subsequent  agreement,  without  the 
knowledge  of  creditors,  to  appropriate  the  assigned  property 
for  the  benefit  of  one  of  the  assigning  partners,  is  fraudulent, 
and  confers  no  right  of  action.  Such  an  agreement  would  have 
been  an  attempt  by  one  of  the  partners  to  change  the  order  of 
preference  ordered  by  the  assignment,  and  was  fraudulent  and 
void  on  its  face.  {Strong  v.  Skirmer,  4  Barb.  559.)  It  was  a 
reservation  on  condition  for  the  benefit  of  one  of  the  parties. 
{Orover  v.  Wakemcm,  11  Wend.  187;  Macbie  v.  Cairns,  5 
Cowen,  547.) 

VJLL  There  was  no  consideration  to  support  a  promise  on  the 
part  of  the  defendant  to  indemnify  Stainer,  for  Stainer  trans- 
ferred none  of  his  individual  property  to  the  defendants.  The 
property  specified  in  the  assignment  was  transferred  as  co-part- 
nership property,  and  its  disposition  unalterably  fixed  by  the 
terms  of  the  assignment.  The  defendants  received  nothing  as 
security  for  their  personal  liability. 

VJLLl.  Neither  Stainer  nor  his  assignee  can  acquire  a  right  of 
action  from  his  own  personal  wrong.  He  cannot  compel  the 
application  of  the  co-partnership  estate  to  the  payment  of  his 
individual  debts,  after,  by  his  own  action,  rendering  such  a 
disposition  legally  impracticable. 

IX  Even  if  the  agreement  as  construed  by  the  plaintiff  were 
valid,  the  present  action  must  fail.  The  assignment  has  esta- 
blished an  order  of  preference,  to  which  the  plaintiff's  right  is 
subject.  The  plaintiff,  before  claiming  a  personal  responsibility 
from  the  defendant,  was  bound  to  prove  the  receipt  of  assets 
and  the  payment  of  other  creditors,  or  that  the  estate  had  been 
exhausted. 
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X.  The  defendant  was  a  creditor  of  the  firm  of  which  Stainer 
was  a  member,  and  would  have  a  right  to  set  off  such  debt 
against  any  personal  claim  of  Stainer  or  his  assignee. 

By  the  Coubt.  Dues  J. — It  was  insisted,  by  the  counsel  for 
the  plaintiff,  that  the  agreement  of  the  defendants,  upon  which 
this  action  is  founded,  contains  two  distinct  independent  stipu- 
lations— the  first,  binding  them  to  satisfy  the  costs,  damages, 
and  charges  arising  from  the  pending  suits,  to  which  the  agree- 
ment refers,  out  of  the  proceeds  of  the  estate  assigned  to  them ; 
the  second,  an  absolute  unconditional  promise  of  indemnity, 
rendering  them  liable  as  individuals,  and  not  merely  as  trustees. 
Hiis  construction,  however,  has  been  rejected  by  the  judge  at 
Special  Term,  who  has  decided  that  the  agreement  is  single  and 
entire,  and  the  indemnity  which  it  promises,  an  exclusive 
charge  upon  the  property  assigned,  and  we  are  satisfied  that  his 
decision  expresses  truly  the  intention,  and  is  entirely  consistent 
with  the  language  of  die  parties. 

The  supposition  that  the  defendants  meant  to  assume  the  debts 
of  Stainer  to  any  extent,  beyond  the  funds  they  might  be  able 
to  realize  from  the  trust  estate,  is  most  improbable ;  there  could 
be  no  motive  or  consideration  for  such  an  undertaking,  nor  could 
we  be  justified  in  saying  that  such  was  their  intention,  unless 
the  terms  of  the  agreement  were  so  explicit  as  to  exclude  the 
possibility  of  a  different  construction.  We  add,  that  had  our 
opinion  upon  this  question  coincided  with  the  argument  for  {he 
plaintiff,  it  would  not  be  competent  to  us,  as  an  appellate 
court,  to  alter,  in  conformity  to  that  opinion,  the  judgment  that 
has  been  given,  since  the  plaintiff,  by  his  omission  to  appeal, 
has  precluded  himself  from  denying  its  justice  or  propriety. 
He  has  virtually  assented  to  the  judgment  as  it  stands.  He  has 
no  right  to  say  that  it  has  not  given  to  him  all  the  relief  to 
which  he  can  be  entitled,  and  hence  the  objections  which  the 
defendants,  as  appellants,  have  raised,  are  those  alone  which  we 
have  the  right  to  consider.  It  is  true  that  an  appellate  court 
may,  in  some  cases,  modify,  or  even  reverse,  a  part  of  a  judg- 
ment or  decree  which  is  not  embraced  in  the  appeal,  but  we 
apprehend  that  this  proceeding  can  only  be  justified  where  the 
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modification  or  reversal  is  necessary  to  render  the  decree,  as 
finally  pronounced,  entirely  consistent. 

The  only  questions,  therefore,  that  we  propose  to  examine 
are — first,  whether  the  snit  in  chancery  to  set  aside  the  mort- 
gage, and  the  snit  in  the  Supreme  Court  upon  Stainer's  bond, 
were  the  pending  suits  to  which  the  agreement  referred ;  and, 
second,  whether,  assuming  this  to  be  the  fact,  an  agreement 
to  satisfy  the  costs,  damages,  and  charges  that  might  arise  from 
these  suits  out  of  the  proceeds  of  the  trust  estate,  has  created 
any  obligation  which  a  court  of  law  or  equity  is  bound  to  enforce. 

The  agreement  is  without  date,  nor  is  it  possible  to  fix  with 
any  certainty  the  period  of  its  actual  execution  and  delivery. 

The  complaint  alleges  that  it  was  made  at  the  same  time  as 
the  assignment,  or  shortly  thereafter,  and  the  answer  admits,  or 
asserts,  that  both  instruments  were  executed  and  delivered  at 
the  same  time.  Yet,  unless  the  testimony  of  Mr.  Ellingwood  is  to 
be  wholly  rejected,  we  are  compelled  to  say  that  the  allegations 
and  the  admission  are  alike  erroneous,  and  indeed  it  is  only  upon 
the  supposition  that  they  are  so,  that  the  plaintiff,  by  any  pos- 
sibility, can  be  entitled  to  recover.  The  assignment  was  made 
in  March,  1838,  and,  according  to  the  testimony  of  Mr.  Elling- 
wood, no  suit  was  pending  at  that  time  in  which  Stainer  indi- 
vidually was  plaintiff  or  defendant,  and  it  is  against  such  suits 
alone,  as  we  construe  the  agreement,  that  he  was  meant  to  be 
indemnified.  The  chancery  suit  was  commenced  in  October 
in  the  same  year,  and  the  suit  in  the  Supreme  Court  not  until 
February,  1840,  and  unless  the  execution  of  the  agreement  may 
be  referred  to  a  still  later  date,  there  is  no  pretext  for  the  claims 
which,  by  sustaining  this  judgment,  we  are  required  to  enforce. 
It  is  to  suits  actually  pending  at  the  time  of  its  execution  that  the 
indemnity  which  the  agreement  promises  is  expressly  confined, 
nor  is  it  denied  that  such  is  the  construction  that  we  are  bound 
to  adopt.  Let  it  be  admitted,  for  the  present,  that  both  the  suitB 
in  question  were  pending  at  the  time  of  the  execution  and  deli- 
very of  the  agreement,  the  mere  fact  of  their  pendency  is  by  no 
means  sufficient  to  prove  that  they  are  the  suits  to  which  it  refers. 
To  justify  us  in  adopting  this  construction  of  the  meaning  of  the 
parties  it  must  be  at  least  consistent  with  the  terms  of  the  agree- 
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ment,  and  it  is  manifest,  that  the  terms  may  be  such  as  wholly  to 
exclude  it.  The  suits  against  which  alone  Stainer  was  to  be  indem- 
nified, are  not  specifically  named  in  the  agreement,  but  are  de- 
scribed only  in  general  terms,  and  it  is  therefore  a  first  and  neces- 
sary inquiry  whether  the  suits  upon  the  mortgage  and  the  bond* 
answer  the  description.  If  the  description  embraced  only  the  facts 
that  the  suite  to  which  the  indemnity  was  to  apply  were  then  pend- 
ing, and  were  suits  in  which  Stainer  waerplaintiff  or  defendant,  this 
necessary  condition  would  be  fulfilled ;  but  if  it  embraces  other 
facts,  at  least  as  material  as  those  that  have  been  mentioned,  and 
the  existence  of  these  facts  cannot  be  affirmed  in  relation  to  the 
suite  in  question,  we  know  no  rule  of  construction,  or  principle 
of  equity,  that  could  justify  us  in  saying  that  they  were  the  suite 
contemplated  by  the  parties.  On  the  contrary,  we  may  be 
compelled  to  say  that  they  were  meant  to  be  excluded. 

What,  then,  are  the  terms  of  the  agreement?  Is  the  descrip- 
tion of  the  suits  intended  limited  to  the  facte  that  have  been 
stated  ?  By  nd  means.  It  embraces  the  additional  facte  that 
the  suits  against  which  the  trustees  agreed  to  indemnify  Stainer 
were  suite  in  which  they  as  trustees  were  then  interested,  and 
which  were  prosecuted  or  defended  for  their  benefit ;  and  these 
facte,  so  far  from  being  regarded  as  immaterial,  are  stated  as 
the  leading  consideration  of  the  entire  agreement.  In  our 
judgment,  the  truth  of  the  description  is  thus  made  a  condition 
precedent,  necessary  to  be  proved  to  give  any  effect  to  the 
stipulations  that  follow.  It  is  of  no  importance  whether  other 
considerations  operated  upon  the  minds  of  the  trustees,  if  it 
sufficiently  appears,  that,  but  for  their  supposed  interest  as  trus- 
tees in  the  pending  suite,  they  would  not  have  entered  into  the 
agreement  at  all.  , 

Were  the  defendants  then,  as  trustees,  interested  in  the  suite 
in  question?  In  other* words,  for  such  is  the  meaning,  were 
these  suits  prosecuted  or  defended  for  the  benefit  of  the  trust 
estate  ?  It  might  have  been  said  that  such  was  the  fact  in 
relation  to  the  suit  in  chancery  to  set  aside  the  mortgage,  had 
it  appeared  that  the  title  to  the  Sandusky  lots  covered  by  the 
mortgage  was  vested  in  the  defendants  as  trustees,  and  that  the 
necessary  effect  of  a  favorable  decree  would  have  been  to  have 
given  them  the  lands  discharged  from  the  incumbrance,  or  to 
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have  entitled  them,  for  the  benefit  of  the  trust  estate,  to  the 
repayment  of  the  $2,000  which  Stainer  had  originally  advanced 
as  a  part  of  the  consideration  of  the  purchase.  Bpt  we  find  no 
evidence  whatever  of  these  facts  in  the  pleadings,  documents, 
and  testimony  which  form  the  case  upon  which  our  judgment 
must  be  given.  It  is  true  that  the  complaint  alleges  that  the 
title  to  the  Sandusky  lots  passed  to  the  defendants  by  force  of 
the  assignment ;  but  it  also  alleges  that  the  lots  were  the  indi- 
vidual property  of  Stainer,  and  that  their  transfer  by  him  to 
the  trustees  formed  the  sole  consideration  of  their  agreement 
to  indemnify  him,  and  gave  them  an  immediate  interest  in  de- 
feating the  claims  of  the  plaintiff  upon  the  bond  and  mortgage. 
And,  as  we  read  and  understand  the  complaint,  it  is  upon  the 
truth  of  these  several  averments  that  the  plaintiff's  title  to  re- 
lief is  emphatically  and  exclusively  rested.  At  any  rate,  it  is 
upon  the  proof  of  each  and  all  ef  these  averments  that  his  title 
to  relief  in  our  opinion  entirely  depends. 

That  the  legal  title  to  the  Sandusky  lots  was  vested  in  Stainer 
alone  is  quite  certain,  and  is  not  denied,  and  the  presumption 
therefore  is,  that  he  was  the  sole  owner ;  but  if  they  were  his 
individual  property,  we  can  perceive  no  ground  for  the  asser- 
tion that  any  interest  in  them,  legal  or  equitable,  passed  to  the 
defendants  by  force  of  the  assignment.  If  they  had  no  interest 
as  trustees  in  the  lots,  they  could  have  none  in  the  suits  upon  the 
bond  and  mortgage.  If  not  so  interested,  it  follows  that  these  suits 
were  not  those  to  which  the  terms  of  their  agreement  relate ; 
and  we  add,  that  had  it  been  proved  that  it  was  to  these  suits 
that  the  indemnity  promised  was  meant  to  relate,  the  agree- 
ment would  still  be  inoperative  and  void,  from  an  entire  failure 
of  the  consideration  upon  which  alone  it  was  or  could  be 
founded.  The  assumed  fact  that  the  defendants  were  interested 
as  trustees  in  the  Sandusky  lots  lies  at  the  foundation  of  the 
plaintiff's  case,  and  can  alone  sustain  it  This  foundation  re- 
moved, the  whole  fabric  falls  to  the  ground. 

The  terms  of  the  assignment  to  the  defendants  are  explicit 
and  unambiguous :  they  leave  no  room  for  argument  as  to  the 
construction  of  the  instrument.  The  transfer  which  it  makes, 
so  far  from  embracing  the  individual  property  of  Stainer,  is  by 
express  words  limited  to  partnership  property, — to  property  of 
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which  the  firm  of  Stainer,  Dutilh  &  Co.  were  then  possessed, 
or  to  which  they  had  any  claim.  There  was  no  such  possession 
or  claim  in  relation  to  the  Sandusky  lots,  if  they  belonged  to 
Stainer  alone.  It  is  true  that  in  a  schedule  which  is  annexed 
to  the  answer  the  Sandusky  lots  are  mentioned  as  a  portion  of 
the  property  assigned ;  but  this  circumstance  we  have  no  right 
judicially  to  notice,  since  the  schedule  was  not  in  evidence  in 
the  court  below ;  and,  had  the  evidence  been  given,  we  do  not 
understand  how  it  could  operate  to  enlarge  the  terms  of  the 
assignment  so  as  to  include  the  separate  property  of  an  indivi- 
dual partner.  If  the  lots  were  in  truth  the  property  of  the  firm, 
they  passed  by  the  assignment,  and  not  otherwise. 

It  is,  however,  impossible  for  us  to  say,  upon  the  pleadings 
and  evidence,  that  the  lots  were  in  any  sense,  legal  or  equitable, 
the  property  of  the  firm.  It  is  true  that  the  answer  denying 
the  averment  in  the  complaint,  that  they  belonged  to  Stainer 
alone,  alleges  that  they  were  purchased  with  the  funds  of  the 
partnership,  and  were  therefore,  although  the  legal  title  was 
vested  in  Stainer,  really  and  equitably  the  property  of  the  firm. 
But  the  reply  makes  a  distinct  issue  upon  these  allegations,  and 
no  evidence  whatever  has  been  adduced  to  sustain  them.  Even 
had  such  evidence  been  given,  it  would  have  afforded  no  foun- 
dation for  the  relief  which  the  plaintiff  seeks,  since  the  rule  in 
equity  is  invariable,  that  a  plaintiff  is  never  entitled  to  a  judg- 
ment unless  the  proofs  upon  which  he  relies  correspond  with 
the  allegations  in  his  complaint.  As  the  case  now  stands,  nei- 
ther the  plaintiff  nor  the  court  has  any  right  to  say  that  Stainer 
was  not  the  sole  and  exclusive  owner  of  the  Sandusky  lots. 
The  conclusion  is,  therefore,  not  to  be  resisted,  that,  as  the  de- 
fendants as  trustees  had  no  interest  in  the  lots  covered  by  the 
mortgage,  they  had  no  interest  in  the  suit  instituted  by  Stainer 
to  set  it  aside.  That  they  had  any  interest  whatever  in  the  suit 
against  Stainer  upon  his  bond — the  debt,  damages,  and  costs  on 
which  amount  nearly  to  the  whole  sum  for  which  the  judgment 
under  review  has  been  given — has  not  been  and  cannot  be 
pretended.  It  is  evident  that  whether  he  succeeded  or  failed 
in  that  suit  was  to  them,  as  trustees,  a  matter  of  entire  indiffer- 
ence. His  success  could  not  tend  to  enlarge  tor  his  failure  to 
diminish  in  any  degree  the  trust  estate.    Judging,  therefore, 
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of  the  interest  of  the  parties  from  the  terms  of  their  agreement, 
we  are  compelled  to  say  that  the  indemnity  promised  to  Stainer 
is  not  applicable  to  either  of  the  suits  to  which  the  judgment 
that  has  been  given  alone  relates,  and  consequently  that  the 
judgment,  as  founded  either  upon  an  erroneous  interpretation 
of  the  agreement,  or  upon  a  mistaken  view  of  the  evidence  or 
of  the  law,  must  be  reversed. 

We  are  told,  however,  that  the  doubts  which  might  otherwise 
have  existed  as  to  the  real  intention  of  the  parties  have  been 
wholly  removed  by  the  testimony  of  Mr.  EUingwood,  who  has 
positively  sworn  that  the  suits  in  question  were  those  which 
were  contemplated  by  the  parties  when  the  agreement  was 
executed,  and  to  which  the  indemnity  then  promised  was  meant 
to  apply ;  and  hence  it  has  been  argued  that  the  question  whe- 
ther the  defendants  were  or  were  not  interested  in  these  suits 
as  trustees  must  be  regarded  as  wholly  unimportant,  and  the 
declaration  that  they  were  so  be  rejected  as  immaterial. 
But  our  own  views  are  widely  different.  The  question  of  the 
interest  of  the  defendants  is  regarded  by  us  as  the  vital  question 
in  the  cause,  the  declaration  of  their  interest  as  a  necessary  part 
of  their  agreement,  and  the  proof,  as  indispensable  to  the  relief 
which  the  plaintiff  seeks  to  obtain  ;  and  hence  the  testimony 
of  Mr.  EUingwood,  so  far  as  it  is  inconsistent  with  these  views, 
must  be  rejected.  Admitting  for  the  present  that  the  true  im- 
port of  his  testimony  is  such  as  has  been  stated,  it  stands  in 
plain  opposition  to  the  written  agreement  of  the  parties ;  and 
the  object  of  its  introduction  was  not  to  explain  that  agreement, 
but  to  overrule  it.  It  appears  from  the  case  that  this  objection 
to  his  testimony  was  raised  at  the  special  term ;  and  upon  the 
fullest  consideration  we  are  satisfied  that  it  ought  to  have  pre- 
vailed. It  is  doubtless  true  that  in  many  cases  parole  evidence 
not  only  may  but  must  be  admitted,  to  determine  and  define 
the  subject-matter  of  a  contract ;  but  the  evidence  is  only  to  be 
admitted  when  it  is  purely  explanatory,  never  where  it  is 
plainly  contradictory.  In  the  present  case,  as  the  terms  of  the 
agreement  were  general,  parole  evidence  was  necessary  to  fix 
their  application.  Hence  Mr.  EUingwood  was  a  competent 
witness  to  prove  what  were  the  suits  then  pending  to  which 
the  agreement  referred,  and  how  the  defendants,  as  trustees, 
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were  interested  in  their  prosecution  or  defence ;  but  he  was  no 
more  competent  to  prove  that  the  agreement  was  meant  to 
embrace  suits  in  which  the  defendants  were  not  interested  than 
to  prove  that  it  embraced  suits  already  terminated,  or  not  then 
commenced.  The  actual  pending  of  the  suits  was  no  more  a 
necessary  condition  of  the  liability  they  meant  to  assume  than 
their  actual  interest  The  agreement  limitB  the  indemnity  it 
promises  to  suits  in  which  the  trustees  as  such  were  interested : 
the  evidence  of  Mr.  Ellingwood  is  relied  on  as  proving  that  it 
extended  to  suits  in  which  they  had  no  interest  whatever.  The 
contradiction  is  direct  and  positive. 

Entertaining  these  views,  we  deem  it  needless  to  inquire 
whether  we  are  bound  to  adopt  that  construction  of  the  testi- 
mony of  Mr.  Ellingwood,  upon  which  the  counsel  for  the 
plaintiff  have  insisted.  We  content  ourselves  with  remarking, 
that  were  we  compelled  to  act  upon  his  testimony  as  stated  in 
the  case,  we  should  have  great  difficulty  in  saying  that  he 
meant  to  swear,  that  the  suit  upon  the  bond  was  actually  com- 
menced before  the  execution  of  the  agreement  The  heavy 
expenses  that  were  likely  to  be  incurred  in  the  chancery  suit, 
we  understand  him  as  saying,  suggested  to*  his  mind  the  pro- 
priety  of  procuring  for  his  client,  Stainer,  the  bond  of  indem- 
nity  which  the  defendants  consented  to  execute.  We  have 
seen  that  the  chancery  suit  was  instituted  in  October,  1838,  and, 
from  the  nature  of  the  controversy,  it  must  soon  have  been 
known  that  the  expenses  of  its  prosecution  would  be  heavy ; 
and  it  is  therefore  very  improbable,  that  nearly  eighteen 
months  were  suffered  to  elapse  before  the  indemnity,  to  which 
Mr.  Ellingwood  thought  his  client  was  entitled,  was  in  fact 
required.  It  is  true,  he  says,  that  when  the  indemnity  was 
required,  there  was  a  chance  that  his  client  would  be  liable  on 
the  bond,  but  that  chance  was  just  as  probable  when  the 
chancery  suit  was  instituted ;  and  if  it  had  weighed  with  the 
parties,  it  would  doubtless  have  caused  an  express  stipulation 
to  indemnify  against  the  bond  by  name.  He  says  nothing  of 
the  expenses  of  such  a  suit,  and  his  language  seeips  rather  to 
indicate  that  it  was  anticipated,  than  that  it  was  commenced. 

It  is  not,  however,  alone  upon  the  grounds,  and  for  the 
reasons  that  have  been  stated,  that  we  hold  ourselves  bound  to 
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reveree  the  judgment  from  which  this  appeal  is  taken.  Waiv- 
ing all  objections  to  the  testimony  of  Mr.  EUingwood,  not  only 
to  its  import,  but  its  admissibility,  and,  considering  the  fact 
to  be  established,  that  the  suits  relative  to  the  bond  and  mort- 
gage are  those  to  which  the  agreement  must  be  construed  to 
relate,  we  are  then  constrained  to  say,  that  it  is  an  agreement 
which  the  defendants,  as  trustees,  had  no  right  to  make,  and 
we,  either  as  a  court  of  law  or  equity,  are  not  bound  to  enforce. 
If  the  defendants  agreed  to  indemnify  Stainer  against  the  costs, 
damages,  and  charges,  arising  from  these  suits,  out  of  the  pro- 
perty assigned  to  them,  they  violated  their  trust,  and,  in  decree- 
ing the  execution  of  such  an  agreement,  we  should  violate  all 
the  principles  by  which  courts  of  equity,  in  judging  of  such 
transactions,  have  hitherto  been  governed.  + 

The  rights  of  the  partnership  creditors  were  fixed  by  the 
assignment,  and  without  their  knowledge  and  consent  could 
not  be  varied  by  any  subsequent  act  of  the  partners,  or  of  the 
trustees.  By  the  terms  of  the  assignment,  all  the  property 
which  it  embraced  was  irrevocably  devoted  to  the  ratable 
satisfaction  of  the  partnership  debts ;  nor  without  a  manifest 
breach  of  good  faith,  and  of  the  trust  thus  created,  could  any 
portion  of  it  be  applied,  or  be  rendered  applicable  to  any  other 
purpose.  To  sustain  an  agreement  involving  such  a  misappli- 
cation of  the  trust  property  would  be  to  sanction  an  act,  which, 
according  to  the  doctrine,  and  in  the  language  of  equity,  what- 
ever may  have  been  the  motives  of  the  parties,  must  be  deemed 
and  declared  a  fraud. 

Sensible  of  the  force  of  this  objection,  the  learned  counsel 
for  the  plaintiff  endeavored  to  meet  it  by  requiring  us  to  pre- 
sume that  the  indemnity  to  Stainer  which  the  agreement  was 
meant  to  secure,  waa^paifebed  to  him  at  the  time  of  the  assign- 
ment, and  was  in  reality  a  condition  upon  which  the  assign, 
ment  was  made ;  but  it  is  impossible  for  us  to  act  upon  such  a 
presumption^  It  is  something  more  than  gratuitous  and  arbi- 
trary. It  is  not  only  not  justified  by  any  facts  that  have  been 
given  in  evidence,  but  as  we  read  and  understand  the  testimony 
of  Mr.  EUingwood,  is  positively  repelled.  As  the  counsel  of 
Stainer,  Dutilh  <fc  Co.,  he  drew  the  assignment,  and  if  a  pro- 
mise of  indemnity  had  then  been  exacted  and  given,  he  must 
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have  known,  and  we  doubt  not  would  have  stated  the  feet ;  bo 
far  from  stating  the  feet,  we  understand  him  as  swearing  that 
the  indemnity  as  given  was  the  result  not  of  any  previous 
engagement,  but  solely  of  ms  own  recommendation  and  advice — 
advice  which  was  certainly  not  given  until  many  months  after 
the  execution  of  the  assignment.  For  aught  that  appears  in  the 
evidence,  there  was  no  thought  of  an  indemnity  until  the  suit 
in  chancery  had  been  commenced. 

We  are  not  to  be  understood  as  saying,  that  had  the  nature 
of  the  transaction  been  proved  to  be  such  as  the  counsel  for 
the  plaintiff  was  forced  to  assume,  our  own  views  as  to  the 
justice  and  law  of  the  case  would  have  been  materially  altered. 
We  are  disposed  to  think,  that  a  clandestine  promise  to  indem- 
nify Stainer  from  the  proceeds  of  the  property  assigned,  must 
still  have  been  regarded  by  us  as  fraudulent  and  void,  even 
had  it  been  shownT  be,  L  between  the  immediate  parties, 
the  consideration  of  the  assignment ;  that  question,  however, 
is  certainly  not  before  us,  and  is  therefore. not  necessary  to  be 
decided. 

Upon  the  case  as  it  actually  is,  we  are  clear  in  the  opinion 
that  the  plaintiff  is  not  entitled  to  the  relief  which  he  seeks, 
even  if  we  adopt  that  interpretation  of  the  agreement  which  is 
most  favorable  to  his  claim.  We  cannot  give  to  the  plaintiff, 
as  the  assignee  of  Stainer,  any  portion  of  the  funds,  which,  by 
the  joint  and  irrevocable  act  of  Stainer  and  his  partner,  had 
become  the  exclusive  property  of  their  creditors.  The  judg- 
ment at  Special  Term  is,  therefore,  reversed,  and  the  complaint 
dismissed  with  costs,  except  the  costs  of  this  appeal. 


Bates  v.  Stahtoh  and  others. 

A*  a  general  rule,  a  bailee  cannot  set  up  a  right  of  property  in  a  third  person  to 
defeat  a  recovery  by  his  bailor.. 

To  this  general  role,  however,  there  are  many  exceptions. 

Bemble  That  the  right  of  the  true  owner  may  be  set  np  in  all  eases  where,  upon 
his  demand,  the  property  has  been  in  fact  delivered  to  him  before  the  com- 
mencement of  the  suit 
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The  law  may  be  considered  as  settled,  that  such  a  delivery  is  an  absolute  bar  to 
the  claim  of  the  bailor,  when  it  is  shown  that  he  had  obtained  possession  of  the 
property  by  felony,  force,  or  fraud. 

Held,  that  the  evidence  given  by  the  defendants  upon  the  trial  in  support  of 
their  defence,  that  the  goods  in  controversy  had  been  obtained  from  an  agent 
of  the  owners  by  collusion  and  fraud,  was  properly  admitted. 

Held  alto,  that  the  record  of  a  judgment  in  favor  of  the  owners  against  the  plain- 
tiff for  the  recovery  of  the  goods,  was  conclusive  evidence  of  such  collusion  and 
fraud,  the  questions  litigated  and  the  parties  being  substantially  the  same. 
(Before  Dura,  Patwi,  and  Boswoeth,  J.  J.) 
Feb.  17 ;  June  12. 

4 

The  complaint  alleged  that  the  defendants  were  the  owners 
and  master  of  the  ship  Hero,  one  of  a  line  of  packet  ships 
sailing  at  stated  periods  between  New  York  and  New  Orleans, 
called  "  Stanton's  line,"  for  the  transportation  of  freight  and 
merchandise  for  hire,  and  that  the  defendant,  Stanton^  was  the 
agent  of  the  line,  and  engaged  in  receiving  and  sending  freight 
and  merchandise  for  hire  from  New  York  to  New  Orleans,  and 
forwarding  it  to  St.  Louis  and  other  places  above  and  beyond 
that  place. 

That  on  the  3d  day  of  April,  1848,  the  plaintiff,  being  the 
owner  of  125  cases  of  boots  and  shoes,  which  he  was  desirous  of 
sending  to  St.  Louis,  with  a  view  of  there  commencing  the  boot 
and  shoe  business,  shipped  the  same  on  board  said  ship  for  New 
Orleans,  to  be  forwarded  to  St.  Louis,  and  took  from  tie  master 
a  bill  of  lading  of  that  date,  by  which  the  defendants  acknow- 
ledged the  receipt  of  said  cases  of  merchandise  feom  the  plain- 
tiff on  board  said  «hip,  and  agreed  to  carry  them  to  New  Or- 
leans, and  forward  them  to  St.  Louis. 

That  the  ship  sailed,  and  arrived  at  New  Orleans  on  the  23d 
of  April,  with  the  goods  on  board ;  that  after  she  sailed,  the 
defendant,  Stanton,  wrote  to  the  consignee  and  agent  of  the 
ship  at  New  Orleans,  in  combination  with  one  Jesse  Y.  Niles, 
and  caused  said  goods  to  be  returned  in  said  ship  on  her 
return  voyage  to  New  York,  and  said  property,  of  the  value 
of  $5,747  29,  was  by  the  defendants  converted  to  their  own 
use.  The  plaintiff  demands  the  amount  of  the  goods  and  con- 
sequential damages,  amounting  in  the  whole  to  $10,000. 

The  defendant,  Stanton,  and  the  other  defendants,  in  separate 
answers,  made  substantially  the  same  defence. 
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They  admit  the  receipt  of  the  goods  on  board  of  the  ship,  the 
sailing  of  the  ship,  and  their  refusal  to  deliver  them,  and  in 
excuse,  say : 

That  the  goods  did  not  belong  to  the  plaintiff,  but  to  Grant  & 
Ensign,  of  Hartford,  Connecticut,  who  had  intrusted  them  to 
one  Cook,  to  sell  for  them  in  his  store  in  Norwich,  Connecticut. 
That  the  plaintiff  obtained  them  by  a  fraudulent  combination 
with  Cooke.  That  being  so  informed  by  Niles  and  Grant  & 
Ensign,  the  defendants,  at  their  request,  caused  124  cases  of 
said  property  to  be  returned  in  the  ship  to  New  York,  and  there 
delivered  to  Grant  &  Ensign,  and  took  their  bond  of  indemnity 
against  the  plaintiff's  claim,  and  Grant  &  Ensign  defended  this 
action. 

The  plaintiff,  in  reply,  controverts  the  averments  in  the  de- 
fendants' answers. 

On  the  trial  before  Oakley,  Ch,  J.,  and  a  jury,  the  plaintiff, 
having  produced  the  bill  of  lading,  the  execution  of  which  was 
admitted,  and  proved  a  demand  of  the  goods  of  the  defendants, 
and  a  refusal  to  deliver  them  before  the  commencement  of 
the  suit,  rested  his  cause. 

The  defendants  then  offered  in  evidence,  in  defence  of  the 
plaintiff's  action,  a  record  of  the  proceedings  in  a  case  in  the 
Court  of  Common  Fleas  in  the  State  of  Massachuetts,  where,  in 
an  action  of  trover  for  one  hundred  and  twenty-five  cases  of 
boots  and  shoes,  claimed  to  be  those  in  question,  by  Grant  & 
Ensign,  against  Bates,  they  recovered  a  verdict  for  $3,584  22 
damages,  and  a  judgment  thereon,  and  in  which,  on  exceptions 
taken  to  the  ruling  of  the  judge,  the  case  was  removed  to  the 
Supreme  Court,  and  was  then  pending. 

The  plaintiff  objected  to  the  admission  of  this  testimony  on 
the  ground  that  the  defendants  could  not  dispute  the  plaintiff's 
title  to  the  property  in  the  bill  of  lading,  that  the  proceedings 
were  between  other  parties,  and  assuming  them  to  be  a  final 
judgment,  did  not  conclude  the  parties  to  this  suit ;  that  the 
proceedings  on  their  part  showed  that  the  judgment  was 
not  final,  and  were  not  sufficient  to  estop  the  plaintiff  in  this 
action. 

The  court  decided  that  the  proceedings  in  the  court  in  Mas- 
sachusetts were  admissible  in  evidence,  and  that  the  defendants 
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might  dispute  the  plaintiff's  title  by  showing  the  title  of  the 
goods  to  be  in  Grant  &  Ensign. 

The  court  thereupon  decided  that  said  proceedings  were  con- 
clusive as  to  the  rights  of  the  parties  to  this  action,  and  pre- 
cluded the  plaintiff  from  any  right  to  recover  for  the  125  cases 
of  boots  and  shoes  in  the  complaint  mentioned,  or  any  part  of 
them,  and  ordered  the  complaint  to  be  dismissed  and  judgment 
to  be  entered  for  the  defendants. 

From  this  judgment  the  plaintiff  appealed,  and  the  case  was 
now  before  the  court  upon  a  bill  of  exceptions. 

F.  B.  Cutting  and  Asa  Child,  for  the  plaintiff,  made  and 
argued  the  following  points — 

» 

I.  The  ship-owners  having  refused  to  deliver  the  goods  in 
pursuance  of  the  bills  of  lading,  were  guilty  of  a  conversion. 

II.  The  ship-owners  were  not  compelled  by  any  legal  pro- 
ceedings, or  other  compulsory  means,  to  surrender  the  goods  to 
Grant  &  Ensign ;  the  property  was  brought  from  New  Orleans 
by  them  in  violation  of  their  contract  as  carriers,  and  was 
voluntarily  delivered  to  Grant  &  Ensign.  They  cannot  now 
set  up  an  adverse  title  against  the  shipper  who  intrusted  them 
with  the  property.  Hiving  obtained  possession  from  the  plain- 
tiff, by  reason  of  an  express  undertaking  to  deliver  them  to 
him  or  to  his  assigns,  they  are  estopped  from  setting  up  title 
in  strangers  \Godmg  v.  Bvrney,  6  Bing.  389 ;  Kieman  v.  San- 
ders, 6  Ad.  and  Ellis,  516;  Ball  v.  Griffin,  10  Bing.  246; 
Miles  v.  Cattle,  6  Bing.  734 ;  1  Bacon  Abg.  869,  Title  Bail- 
ment (A).  Story  on  Agency,  sec.  217 ;  Angel  on  Carriers,  sec. 
885,  217 ;  Story  on  Bailments,  sec.  450,  582 ;  Discern  v.  Bam- 
mond,  2  B.  and  Aid.  313). 

The  defendants  would  not  have  been  permitted  to  file  a  bill 
of  interpleader  {Crcuuoshay  v.  Thornton,  2  M.  and  0. 1 ;  S.  0., 
7  Sim.  R  391 ;  Nicholson  v.  Knowles,  5  Madd.  47 ;  Lowe  v. 
Mchardson,  3  Madd.  277;  Cooper  v.  De  Pastet,  1  Tarn.  R 
177 ;  2  Sto.  Eq.  Juris.,  §  816,  817,  812). 

m.  The  proceedings  in  the  Court  of  Common  Fleas  for 
Hampden  County  were  not  admissible  evidence  against  the 
plaintiff ;  because, 
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1.  As  between  the  parties  to  this  action,  the  proceedings 
would  not  have  been  evidence  against  the  defendants  (1  Greenl. 
Ev.  §  524). 

2.  The  papers  showed  that  there  had  been  no  final  judgment 
(1  Greenleaf,  529). 

IV.  But  if  admissible,  the  alleged  proceedings  were  not 
conclusive  against  the  plaintiff, 

Danyl  Zordj  H.  O.  De  Fared,  and  John  A.  Weeks,  for  de- 
fendants, made  and  argued  the  following  points — 

The  defendants  claim  to  set  np  the  lawful  title  of  Messrs. 
Grant  and  Ensign,  from  whom  the  goods  in  question  were 
fraudulently  taken  by  the  plaintiffs ;  Grant  &  Ensign  having 
demanded  the  goods,  and  having  indemnified  the  defendants 
against  the  plaintiffs'  claim. 

As  to  the  defendants'  right  to  set  up  the  title  of  Grant  & 
Ensign — 

L  It  is  competent  for  the  oanier  to  set  up  the  rightful  title 
of  the  true  owner,  from  whom  the  possession  has  been  fraudu- 
lently taken  by  the  bailor,  after  notice  by  the  true  owner  of 
his  superior  title. 

1.  If  the  carrier  delivered  the  goods  to  the  bailor,  after  notice 
from  the  true  owner,  he  does  so  at  his  peril  (Story  on  Bailments, 
4th  ed.  §  102 ;  Wilson  v.  Anderton,  1  Barn,  and  AdoL  450 ; 
Ogle  v.  Atkinson,  5  Taunt  759  ;  Taylor  v.  Plwmer,  8  M.  and 
Selw.  562 ;  JSardman  v.  Wilcook,  9  Bingham,  382). 

2.  The  bailor  cannot  improve  his  title  by  a  mere  delivery  to 
the  carrier,  and  if  his  possession  be  originally  tortious,  it  must 
remain  so  (Story  on  Bailments,  §  281 ;  Wilson  v.  Anderton,  1 
Barn,  and  AdoL  450). 

3.  There  is  no  valid  distinction,  as  related  to  the  present 
case,  between  a  tortious  and  a  felonious  taking  by  the  bailor. 
As  the  felony  must  avoid  the  possession  even  of  a  bond  fide 
purchaser,  so  the  fraudulent  taking  can  pass  no  title  by  the 
mere  deposit  with  the  carrier. 

4.  It  is  the  basis  of  the  contract  between  the  parties,  that  the 
bailor  is  lawfully  possessed  of  the  goods ;  and  the  innocent 
carrier  should  not  be  made  to  suffer  by  means  of  the  bailor's 
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fraudulent  misrepresentations,  or  concealment  of  his  wrongful 
title. 

5.  The  policy  of  the  general  rule,  as  to  setting  up  the  jus 
tertii,  is  not  impaired  by  the  allowance  of  these  exceptions  to 
it,  and  on  authority  and  principle  they  must  be  admitted  (S/td- 
hury  v.  Scotsford,  Yelv.  23 ;  Angell  on  Carriers,  p.  836,  and 
cases  cited;  see  especially  King  v.  Richards,  6  Whart  Penn. 
Bep.  418 ;  JBardmcm  v.  Wilcock%  9  Bingham,  378). 

6.  A  bill  of  interpleader  is  not  the  proper  remedy  of  the 
defendants  in  the  present  case,  because  the  plaintiff  and  Messrs. 
Grant  &  Ensign  claim  under  independent  and  inconsistent  titles. 

As  to  the  effect  of  the  judgment  record — 

IL  The  judgment  record,  produced  in  evidence,  is  complete 
in  itself  as  a  final  judgment,  notwithstanding  the  writ  of  error 
pending  at  the  time  of  the  trial  of  this  cause  (Mass.  Rev.  Stat, 
chap.  82,  §  6,  §  12.) 

v  HI.  If  the  record  was  insufficient,  it  is  enough  that  the 
defendants  produce,  upon  this  hearing,  a  new  exemplification, 
showing  that  the  judgment  is  now  complete  and  finaL 

IV.  The  judgment  in  favor  of  Grant  &  Ensign,  in  the  Mas- 
sachusetts suit,  is  conclusive  against  the  title  of  the  plaintiff  to 
the  goods  in  question ;  and  conclusive  as  to  his  fraudulent  tak- 
ing of  them :  the  judgment  need  not  be  specially  pleaded  (Mil- 
ler v.  Maurice,  6  Hill,  114). 

1.  The  judgment  relates  to  the  identical  subject  matter  of 
this  suit,  and  the  issue  was  upon  the  fraudulent  taking  of  the 
goods  by  Bates :  this  appears  by  an  inspection  of  the  judgment 
record. 

2.  The  defendants  are  the  prima  of  Grant  &  Ensign,  and 
defend  this  suit  simply  as  their  representatives,  under  their  title 
and  upon  their  indemnity  (1  Greenleaf 's  Evidence,  §  623). 

3.  If  the  plaintiff  be  allowed  to  recover  in  this  action,  Grant 
&  Ensign  will  then  be  held  liable  to  the  defendants,  under  this 
indemnity ;  and  thus,  in  spite  of  the  Massachusetts  judgment, 
they  will  be  compelled  to  pay,  for  the  benefit  of  Bates,  the  value 
of  the  very  goods  adjudged  to  have  been  fraudulently  taken 
from  them  by  him. 

By  ths  Oorar.  Dura,  J. — That  a  bailee  cannot,  in  ordinary 
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cases,  dispute  the  title  of  his  bailor,  no  more  than  a  tenant  that 
of  his  landlord,  is  familiar  law,  but  we  have  not  been  able  to 
discover  that  the  rule  applies  with  greater  stringency  to  the 
relation  between  a  common  carrier  and  a  shipper,  than  to  any- 
other  form  or  species  of  bailment  The  bill  of  lading,  it  is 
true,  contains  an  admission  of  the  ownership  of  the  goods,  an4 
it  contains  also  an  admission  of  their  actual  shipment  and  of ' 
their  sound  condition.  It  appears,  however,  to  be  settled,  that 
in  neither  of  these  cases  does  the  admission  operate  as  an  estop- 
pel. It  is  strong  prima  facie  evidence  of  the  truth  of  the  facts 
to  which  it  relates,  but  not  conclusive  (Berhdy  v.  Wailing,  7 
Add.  and  £11.  29 ;  Barret  v.  Rogers,  7  Mass.  297 ;  Maryland 
Ins.  Co.  v.  Rudm,  6  Cranch,  838). 

The  present  case,  therefore,  stands-  upon  the  same  ground  as\ 
other  bailments,  in  respect  to  which  the  general  rule  undpubt-  ' 
edly  is,  that  in  an  action  by  the  bailor,  a  jus  tertii,  a  right  of 
property  in  a  third  person,  cannot  be  set  up  by  the  bailee  to 
defeat  a  recovery.  But  to  this  general  rule  there  are  many  ex- 
ceptions. The  defendant  in  such  a  suit  may  doubtless  show  that 
the  property  had  been  taken  from  him  by  process  of  law,  or  by  a 
person  having  a  paramount  title,  or  that  the  title  of  the  bailor 
had  terminated,  or  that  he,  the  bailor,  was  himself  a  mere  agent, 
and  that  the  return  of  the  property  to  him  had  been  forbidden 
by  his  principal  (Shelby  v.  Scotsford,  Tel  v.  28  ;*  Edson  v.  Wee- 
ton,  6  Cranch,  278 ;  Ogle  v.  Atherson,  5  Taunt.  758 ;  Watson  v. 
Anderton,  1  Barn,  and  Aid.,  450 ;  Whittier  v.  Smith,  11  Mass. 
211 ;  Story  on  Bail.  §  120,  266).  Nor  are  these  the  only 
exceptions;  we  are  strongly  disposed  to  think  that  the  right  of 
the  trueowner  may  be  set  up^  in_all^cases,  where  upon  his  de- 
mand, the  propertyhas  been  in  fact  delivered  to  him  before  the 
commencement  °f  thp  suit^and  are  satisfied  that  such  a  delivery 
is  an  absolute  bar,  where  it  appears  that  the  plaintiff  had  ob-  / 
tained  possession  of  the  property  feloniously  or  tortiously,  by'/ 
felony,  force,  or  fraud  (Sardman  v.  WUcock,  9  Bing.  882-4; 
King  v.  Richards,  6  Whart.  Penn.  R  418;  Story  on  Bail. 
§  582 ;  Angell  on  Carriers,  §  386).  In  Hardman  v.  Wilcock, 
this  doctrine  was  expressly  and  with  great  decision,  affirmed  by 
two  of  the  most  eminent  judges  of  the  present  day,  Justices 
Alderson  and  Patterson,  and  was  held  to  be  entirely  reconci- 
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lable  with  all  the  prior  authorities,  including  most  of  those  on 
which  the  plaintiff's  counsel  in  the  present  case  has  relied. 

In  JSmg  v.  Richards,  a  case  bearing  a  close  analogy  to  the 
present,  the  same  doctrine,  nearly  in  the  terms  in  which  we 
have  stated  it,  was  made  by  the  Supreme  Court  of  Pennsyl- 
vania the  ground  of  its  decision,  and  was  even  applied  to 
defeat  the  claim  of  an  innocent  plaintiff  to  whom  a  bill  of 
lading  of  the  goods  in  controversy  had  been  assigned  for  value 
by  the  fraudulent  shipper.  In  this  last  case  Mr.  Justice  .Ken- 
nedy, as  the  organ  of  the  court,  delivered  an  elaborate  and 
able  opinion,  in  which  he  reviews  with  acute  discrimination 
all  the  English  cases,  and  sustains  the  conclusion  at  which  he 
arrives  by  reasons  of  unanswerable  force;  reasons  that  com- 
mend themselves  alike  to  the  judgment  and  the  conscience.  We 
cannot  at  all  hesitate  to  follow  those  decisions.  It  would  be  a 
serious  reproach  to  the  administration  of  justice,  if  the  principle 
which  they  sanction — a  principle  not  only  of  sound  policy  but 
of  sound  and  obvious  morality — were  not  felt  and  acknowledged 
to  be  the  law.  No  one  can  doubt  that  he  to  whom  stolen  goods 
have  been  delivered,  is  bound  to  return  them  to  the  true  owner 
when  satisfied  by  due  proof  of  the  justice  of  his  claim,  and 
when  the  fraud  is  established  by  similar  proof  the  moral  obli- 
gation is  exactly  the  same. 

It  would  be  a  shock  to  the  most  ordinary  sense  of  justice  to 
permit  the  thief  or  the  swindler,  in  such  cases,  to  recover  in  a 
subsequent  suit  the  value  of  the  goods  from  the  honest  bailee. 
The  rule  which  forbids  a  bailee  to  deny  the  title  of  his  bailor, 
confined  within  its  proper  limits,  is  wise  and  salutary ;  but  if 
no  exceptions  are  to  be  allowed,  it  would  deserve  to  be  con- 
demned, in  numerous  cases,  as  arbitrary  and  unjust ;  confined 
within  its  proper  limits,  it  inculcates  and  enforces  the  observ- 
ance of  good  faith ;  carried  beyond  these  limits,  it  would  be  an 
encouragement  and  a  protection  to  injustice,  violence,  and  fraud. 

The  defence,  therefore,  which  is  set  forth  in  the  .answers  in 
this  case,  was  justly  held  upon  the  trial  to  be  valid  in  law,  and 
the  only  question  that  remains  is,  whether  the  truth  of  this 
defence  was  conclusively  established  by  the  record  of  the 
judgment  which  was  given  in  evidence.  The  Chief  Justice  so 
decided,  and  we  are  satisfied,  upon  full  consideration,  that  his 
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decision,  although  not  resting  upon  the  authority  of  any  case 
exactly  similar  in  its  circumstances,  is  sound  in  its  principle, 
and  as  such  must  be  sustained.  It  is  true  that  a  prior  judg- 
ment is  only  conclusive  when  it  appears  that  the  same  questions 
were  litigated  and  determined  in  the  suit  in  which  it  was  ren- 
dered, and  it  may  also  be  admitted  that  it  is  only  conclusive 
between  parties  and  privies,  and  that  the  estoppel  which  it 
raises  must  be  mutual  in  its  operation.  But  if  we  mistake  not, 
all  these  necessary  conditions  are  fulfilled  in  the  case  before  us. 

The  action  of  trover  in  which  the  judgment  was  rendered, 
related  to  the  very  goods  now  in  controversy;  the  plaintiffs 
were  Grant  &  Ensign,  to  whom,  as  owners,  the  goods  have  been 
delivered  by  the  defendants,  and  the  plaintiff  here  was  the  sole 
defendant.  The  plaintiffs  .claimed  to  recover  upon  the  grounds 
that  they  were  the  true  owners  of  the  goods  at  the  very  time 
they  were  shipped,  and  that  the  defendant  had  obtained  the 
possession  from  their  agent  by  collusion  and  fraud.  The 
defendant  denied  their  ownership,  and  asserted  his  own  title  as 
a  purchaser  in  good  faith  and  for  full  value  from  a  person 
having  the  right  to  sell.  The  questions,  therefore,  of  owner- 
ship and  of  fraud  were  directly  at  issue,  and  unless  they  had 
been  determined  in  favor  of  the  plaintiffs,  they  could  not  have 
obtained  the  judgment  that  was  rendered.  Exactly  the  same 
questions  are  raised  by  the  pleadings  in  this  case,  and  if  this 
suit  is  substantially  a  suit  between  the  same  parties,  or  a  privity 
has  been  shown  to  exist  between  the  defendants  and  Grant  <fc 
Ensign,  it  is  impossible  to  deny  that  the  judgment  then  ren- 
dered must  be  regarded  as  conclusive. 

It  is  a  mistake  to  suppose  that  the  term  parties,  in  the  sense 
of  the  rule  which  renders  a  prior  judgment  conclusive  upon 
those  who  sustain  that  character,  is  restricted  to  those  who  are 
parties  upon  the  record.  On  the  contrary,  it  includes  all  who 
have  a  direct  interest  in  the  subject  matter  of  the  suit;  a  right 
to  make  a  defence,  or  control  the  proceedings  (1  Greenleaf  on 
Evid.,  p.  523;  Smith's  Lead.  Oases;  Duchets  of  Kingston?* 
case,  20  Howell  State  Trials,  538 ;  Morgan  v.  Thorn,  9  DowL 
328).  Grant  &  Ensign  were  parties  upon  the  record  as  well  as 
in  interest  in  the  trover  suit,  and  in  this,  although  not  parties 
upon  the  record,  they  are  certainly  parties  in  interest    It 
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appears  from  the  pleadings — for  the  allegations  in  the  answers 
to  that  effect  are  not  denied  in  the  replies — that  they  have 
given  to  the  defendants  a  satisfactory  indemnity,  and  that  upon 
the  faith  of  that  indemnity,  the  goods  were  surrendered  and 
this  suit  is  defended. 

It  is  for  them,  therefore,  that  this  defence  is  made;  they 
have  a  direct  interest  in  the  result  of  the  suit,  and  in  conse- 
quence of  that  interest,  have  acquired  a  right  to  control  its 
proceedings.  We  are  therefore  justified  in  saying  that  it  is  by 
them  that  this  suit  is  in  fact  defended,  and  that  they  as  parties 
have  set  up  as  against  the  plaintiff  the  same  title  which  in  the 
former  suit  they  succeeded  in  establishing  against  him.  The 
controversy  is  the  same,  and  substantially  the  parties,  and  the 
prior  judgment  therefore  conclusive. 

Even  were  it  granted  that  those*  only  are  to  be  deemed  par* 
ties,  in  the  sense  of  the  rule,  who  are  parties  upon  the  record, 
it  is  certain  that  the  indemnity  which  Grant  &  Ensign  have 
given  has  created  a  privity  between  them  and  the  defendants 
which  authorizes  and  indeed  renders  it  the  duty  of  the  defen- 
dants to  set  up,  for  their  protection,  the  former  judgment  as  a 
bar  to  the  plaintiff 's  recovery.  It  is  said  by  Mr.  Greenleaf, 
and  our  Supreme  Court,  in  the  case  of  Rapdye  v.  Bruce  (4 
Hill,  19),  has  so  decided,  that  he  who  covenants  for  the  results 
or  consequences  of  a  suit  between  others  (and  the  indemnity 
here  given  is  equivalent  to  such  a  covenant),  by  that  act  con- 
nects himself  in  privity  with  the  proceedings  so  as  to  render 
the  record  of  the  judgment  in  that  suit  conclusive  evidence 
against  him  (1  Greenleaf,  p.  692,  §  523).  If  Grant  &  Ensign, 
therefore,  would  be  concluded  by  a  judgment  in  favor  of  the 
plaintiff  in  this  suit,  that  is,  estopped  from  denying  him  to  be 
the  true  owner  of  the  goods  in  controversy,  it  would  be  most 
unreasonable  to  hold  that  they  may  not  be  aided  by  the  defen- 
dants in  barring  his  recovery,  by  setting  up  a  former  judgment, 
which  concludes  him  from  denying  their  title.  There  ought 
not  to  be  two  judgments  directly  in  conflict  upon  the  same 
question,  jmd  that  conflict  is  only  to  be  prevented  by  prevent- 
ing the  plaintiff  from  controverting  the  judgment  that  has  been 
obtained  against  him. 

The  objection  upon  which  the  counsel  for  the  plaintiff  seemed 
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greatly  to  rely,  that  the  record  of  the  proceedings  in  the  former 
suit,  had  an  opposite  judgment  been  rendered,  would  not  have 
been  evidence  against  the  defendants,  has  been  answered  by 
the  observations  already  made.  Such  a  record  would  have 
been  conclusive  evidence  against  the  defendants  upon  the  ques- 
tions decided,  exactly  for  the  same  reasons  that  the  plaintiff  is 
concluded  by  the  record  now  produced.  The  defendants  would 
be  concluded  by  the  privity  that  has  been  shown  to  exist  be- 
tween them  and  Grant  &  Ensign.  It  was  admitted  upon  the 
argument  that  the  judgment  against  the  plaintiff  has  been 
affirmed  upon  a  writ  of  error,  and  the  objection,  therefore,  that 
the  record  produced  did  not  show  the  judgment  to  be  final,  if 
not  meant  to  be  abandoned,  must  be  considered  as  overruled. 

For  the  reasons  that  have  now  been  given,  without  entering 
upon  other  questions  which  our  examination  of  the  pleadings 
has  suggested,  the  exceptions  stated  in  the  case  to  the  ruling 
and  charge  of  the  Chief  Justice  are  overruled,  and  the  motion 
for  a  new  trial  denied  with  costs. 


PlNCKNEY  v.  HAGADOBN. 

Before  the  Revised  Statutes  it  was  settled  that  the  auctioneer,  in  public  sales  of 
property,  was  the  agent  of  the  buyer  and  seller,  and  the  Revised  Statutes  (2  R.  & 
136,  §  8,  9\  which  require  the  note  or  memorandum  of  a  contract  of  sale,  to  be 
subscribed  by  the  party  making  it,  or  his  authorized  agent,  is  sufficiently  com- 
plied with,  when  the  entry  by  the  auctioneer  of  the  sale,  in  which  the  name  of 
the  principal  appears,  is  signed  by  the  auctioneer  with  his  own  name,  without 
any  reference  to  his  character  as  agent  The  intention  to  bind  him,  and  not 
the  auctioneer,  is  plain,  and  makes  it  the  contract  of  the  principal 

The  rule  of  law,  which  requires  an  agent  to  sign  the  name  of  his  principal,  in 
the  execution  of  instruments,  is  confined  to  writings  under  seal 

An  auctioneer,  upon  the  sale  of  real  estate,  made  an  entry  in  his  book  of  sales  of 
the  name  of  the  seller  of  the  property,  and  in  connexion  therewith  a  description 
of  the  property, which  consisted  of  five  lots,  which  were  sold  at  the  sale  to  differ- 
ent purchasers,  and  the  entries  of  which  were  made  thereunder,  in  the  following 
manner:  u  1  lot,  corner  of  Avenue  A,  to  W.  J.  $2,010,"  underneath  which  were 
entries  of  the  sales  of  three  lots  immediately  adjoining;  and  then  the  following : 
"  1  lot,  next  adjoining;  J.  I*  P.,  $1,860."    Held,  that  the  entry,  in  the  position 
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and  connexion  which  it  occupied  in  the  sales  book,  signified  that  J.  L.  P.  had 

become  the  purchaser  of  that  lot,  and  sufficiently  indicated  that  he  was  the 

highest  bidder,  and  that  the  same  was  struck  off  to  him. 
Held  also,  that*  taken  in  connexion  with  the  description  of  the  property  con- 
tained in  the  entry  of  sales,  it  was  a  sufficient  identification  of  the  lot  sold. 
A  mis-description  in  the  first  name  ci  the  seller  does  not  invalidate  the  contract 

of  sale. 
The  powers  of  an  auctioneer  are  limited  and  special.    But  where  the  terms  of  sale 

provided  that  ten  per  cent  of  the  purchase  money  should  be  paid  on  the  day 

of  sale, 
Held,  that  the  auctioneer's  authority  was  not  limited  to  receiving  it  on  that  day, 

unless  previously  prohibited  by  the  seller. 
As  a  general  rule,  time  is  not  so  essential  in  executory  contracts  for  the  sale 

of  land  as  to  work  a  forfeiture  on  the  omission  to  pay  at  the  day  stipulated. 

And  until  the  seller  does  some  act  to  make  it  essential,  the  buyer  is  at  liberty 

to  pay  after  that  day. 
(Before  8andfom>,  Duxb,  and  Boswoeth,  JJ.) 
April  21 ;  June  26. 

This  was  an  action  brought  by  the  plaintiff  to  enforce  specific 
performance  of  an  agreement  for  the  sale  of  real  estate. 

The  complaint  alleged,  that  on  the  12th  of  March,  1851,  the 
defendant  caused  a  certain  lot  of  ground  belonging  to  him, 
situated  on  St.  Mark's  Place,  in  the  city  of  New  York,  and  de- 
scribed in  the  complaint,  to  be  offered  for  sale  at  public  auction. 
That  the  same  was  subsequently  struck  off  to  the  plaintiff,  he 
being  the  highest  bidder,  tod  that  the  plaintiff,  having  com- 
plied with  the  terms  of  sale,  had  demanded  a  deed  from  the 
defendant,  which  was  refused.  The  complaint  prayed  that 
the  defendant  might  be  compelled  to  execute  a  deed.  The 
answer  of  the  defendant  denied  that  the  auctioneer,  as  the  agent 
of  both  parties,  signed  the  memorandum  of  sale ;  or  that  the 
plaintiff  paid  to  the  auctioneer  the  ten  per  cent,  upon  the  said 
purchase  required  by  the  terms  of  sale,  and  alleged  that  if  paid, 
it  was  not  until  after  the  said  sale,  and  when  the  auctioneer 
had  been  forbidden  by  the  defendant  to  receive  the  same,  and 
that  the  conditions  of  sale  in  this  respect,  if  varied  by  the 
auctioneer,  were  varied  without  the  authority  of  the  defendant. 
The  reply  admitted  that  the  ten  per  cent  was  not  paid  on  the 
day  of  sale,  but  alleged  that  the  plaintiff  was  ready  then  to 
pay  it,  and  that  the  defendant  ratified  the  auctioneer's  subse- 
quent reception  of  it. 
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The  cause  was  referred,  by  consent,  to  M.  Ullshoeffer,  Esq. 
It  appeared  in  evidence  before  the  referee,  upon  the  trial  of 
the  action,  by  the  testimony  of  Mr.  Bleecker,  the  auctioneer, 
that  he  sold  five  lots  in  St  Mark's  Place  between  Avenue  A 

and for  the  defendant  on  the  12th  of  March,  1851, 

upon  a  previous  employment  by  the  defendant  for  that  purpose ; 
that  the  lot  in  question  was  one  of  the  five  lots  so  sold.  The 
terms  of  sale  were,  ten  per  cent  to  be  paid  on  the  day  of  sale, 
with  the  auctioneer's  fees ;  $1,000  to  remain  on  bond  and  mort- 
gage, and  the  balance  of  the  purchase  money  to  be  paid  in 
fifteen  days,  when  warranty  deed  should  be  given.  The  entry 
in  the  sales  book  of  the  said  auctioneer  was  here  produced  in 
evidence,  and  was  as  follows,  under  the  date  of  March  12th, 
1851,  namely :  First,  the  name  of  "  John  Hagadorn,  Esquire," 
written  at  tie  side  of  the  left  page — immediately  thereunder 
on  the  same  is  written, "  terms  of  sale,"  and  immediately  under 
"terms  of  sale,"  are  written,  "ten  per  cent  on  the  day  of  sale 
with  auctioneer's  fees — one  thousand  dollars  can  remain  on  * 
bond  and  mortgage  on  each  lot  at  the  option  of  the  purchaser, 
the  balance  to  be  paid  in  fifteen  days,  when  warrantee  deed 
will  be  given."  That  in  the  centre  of  said  page,  a  little  to  the 
right  of  the  aforesaid  entry,  there  is  wafered  to  said  page  a 
small  slip  cut  from  a  paper,  and  which  reads  as  follows : — "  On 
St  Mark's  Place,  Avenue  A,  five  valuable  building  lots,  situat- 
ed on  and  next  the  northwest  corner  of  St  Mark's  Place  and 
Avenue  A,  all  fronting  on  St  Mark's  PUtce — said  lots  are 
each  in  size  from  22  feet  6  inches  to  23  feet,  front  and  rear, 
by  54  feet  For  particulars  apply  to  the  auctioneer,  No.  7 
Broad  street"  On  the  page  on  the  right  of  said  book,  and 
opposite  the  aforesaid  entries,  under  the  words,  "  building  lots 
on  St  Mark's  Place,  N.  W.  corner  of  Avenue  A,"  are  the 
entries  following  (written  in  lead  pencil) : 

1  Lot  cor.  of  A  v.  A,  Wm.  Irwin,  $2,010 

1  Lot  next  adjoining,  I.  L.  Pinckney,  1,410 

1  Lot  next  adjoining,  Irwin,  1,355 

1  Lot  next  adjoining,  Mr.  Irwin,  1,350 

1  Lot  next  adjoining,  I.  L.  Pinckney,  1,350 


A  J.  Blebokkb. 
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Witness  received  auctioneer's  fee  and  the  10  per  cent. ; 
received  the  10  per  cent,  on  the  15th  of  March,  1851.  Witness 
gave  a  receipt  for  the  10  per  cent.  The  receipt,  being  produced 
and  proved  by  the  witness,  was  in  the  words  following : 

"  $185.  New  York,  March  15, 1851. 

"Received  from  I.  L.  Pinckney  185  dollars,, being  10  per 
cent,  deposit,  according  to  the  conditions  of  sale,  upon  his  pur- 
chase of  lot  in  St.  Mark's  Place,  sold  him  the  12th  day  of  March, 
1851,  at  auction,  for  $1850,  for  which  a  good  and  sufficient  title 
is  to  be  given  by  John  Hagadorn  and  others. 

A.  L.  Bleegker,  Auctioneer,  by  A.  L.  B. 

Received  no  countermand  not  to  receive  the  ten  per  cent, 
before  he  had  received  it.  Did  not  know  as  he  ever  received 
any  countermand.  After  the  sale  the  defendant  came  into 
witness's  office,  and  wanted  to  pay  his  bill  and  close  his  account 
. — cannot  identify  the  time,  but  presume  it  was  March  28, 1851. 
Recollected  that  the  defendant  came  into  witness's  office  and 
inquired  of  Mr.  Baker  whether  or  not  the  10  por  cent,  had  been 
paid,  and  understanding  that  it  had  not,  the  defendant  objected. 
Thought  this  was  after  the  10  per  cent,  had  been  received. 
Two  lots  were  struck  off  to  the  plaintiff  at  said  sale,  one  of 
which  a  Mr.  Irwin  afterwards  took. 

William  O.  R.  English  was  next  sworn,  and  testified  that  on 
the  7th  of  April,  .1851,  at  plaintiff's  request,  and  with  the 
plaintiff,  he  tendered  to  the  defendant  a  deed  of  the  lot  in  ques- 
tion, a  bond  and  mortgage  of  the  said  lot  for  $1000,  and  $220, 
with  the  receipt  for  the  10  per  cent,  amounting  to  $355,  which 
papers  were  admitted  as  proper  and  sufficient ;  but  the  defend* 
ant  would  not  execute  the  deed,  or  take  the  money. 

The  plaintiff  here  rested,  and  the  defendant's  counsel  moved 
for  a  nonsuit,  on  the  ground  that  the  auctioneer  was  a  special 
agent,  and  was  bound  to  pursue  his  instructions,  and  that  in 
this  light  the  plaintiff  had  not  made  out  his  case.  The  referee 
denied  the  motion,  and  the  defendant's  counsel  excepted. 
Various  conflicting  testimony  was  then  offered  upon  both  sides, 
upon  the  point,  whether  the  auctioneer  had  been  forbidden  by 
the  defendant  to  receive  the  10  per  cent,  prior  to  its  actual 
payment  by  the  plaintiff. 
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The  referee  reported  in  favor  of  the  plaintiff,  and  concluded 
his  report  as  follows : — 

"  My  opinion  upon  the  delay  by  the  plaintiff  in  making  the 
payment  until  three  days  after  the  sale,  but  within  the  fifteen 
days  fixed  for  the  completion  of  the  purchase,  such  payment 
being  received  by  the  auctioneer  as  a  compliance  with  the 
terms  of  sale,  is  that  it  did  not  rescind  the  contract,  but  was  a 
sufficient  payment^and  that  it  left  the  contract  binding  on  both 
parties.      I  likewise  conclude  that  the  auctioneer,  under  the 
circumstances,  had  authority  to  receive  the  money  when  it  was 
paid  to  him,  and  that  the  plaintiff  paid  the  money  without  any 
notice  from  the  defendant  of  any  objection  thereto,  and  that 
the  auctioneer  received  such  money  without  being  notified  by 
the  defendant  not  to  receive  it     There  is  some  difficulty  in 
regard  to  the  testimony,  which  is  conflicting  on  the  point  of 
notice  to  the  auctioneer,  but  the  weight  of  the  proof  leads  me 
to  the  conclusion  that  there  was  no  revocation  of  the  auctioneer's 
power  to  receive  the  money,  nor  was  the  auctioneer  notified  of 
the  defendant's  dissent  until  after  the  money  was  received.    I 
can  see  no  other  mode  of  reconciling  the  testimony  than  by 
supposing  that  the  language  used  by  the  defendant's  son  to  the 
auctioneer  was  not  at  as  early  a  time  as  he  thinks,  and  was  not 
expressed  so  as  to  be  understood  as  communicating  a  clear  rescis- 
sion of  the  contract:  and  this  is  the  result  of  my  examination 
of  the  testimony.     No  award  has  been  proved  to  affect  this 
action  in  any  respect    A  warranty  deed  was  to  be  given  by 
the  terms  of  the  sale.     The  auctioneer's  receipt  says  that  a 
good  and  sufficient  title  is  to  be  given.    I  rather  think  that 
under  the  terms  of  sale  the  vendee  could  not  be  compelled  to 
complete  the  purchase  unless  a  good  and  sufficient  title  is  given ; 
but  this  point  is  not  material,  because  the  plaintiff  was  willing 
to  take  the  defendant's  warranty  deeds  and  offered  to  complete 
the  purchase,  and  did  make  the  requisite  tender  and  offer." 
The  defendant  moved  to  set  aside  the  report. 


Mr.  J.   O.  Bobmson,  for  appellant,  argued  the  following 
points: 

L  The  memorandum  required  by  the  statute  is  one  which, 
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without  any  extraneous  proof,  shows  that  something,  and  what, 
has  been  bought  and  sold  for  a  certain  price,  and  between  cer- 
tain parties.  (16  Wend.  28-r31 ;  Baptist  Ohwrch  v.  Bigdow, 
12  John.  R  102 ;  Merritt  v.  Clason,  14  Id.  486 ;  8  John.  R. 
399,  419 ;  Bailey  v.  Ogden.)  In  this  case  it  does  not  appear 
from  the  memorandum  in  the  sales  book,  that  the  lot  in  ques- 
tion was  struck  off,  or  contracted  to  be  sold  to,  the  plaintiff,  nor 
does  it  sufficiently  specify  the  lot  sold,  nor  by  whom.  (Paley 
on  Agency,  170.) 

II.  The  auctioneer  had  no  authority  to  extend  the  time  for  the 
payment  of  the  "  10  per  cent,"  or  to  receive  it,  or  give  a  receipt 
for  it  on  the  15th  of  March.  (2d  Kent's  Com.  792  &  793  (7th 
Ed.)  2  Ed.  537,  and  authorities  there  cited.)  The  law  will 
never  construe  it  to  have  been  the  intention  of  the  principal  to 
allow  the  agent  to  exceed  the  authority  given  to  him,  when  it 
is  to  his, disadvantage.  (Story  on  Agency,  §  172,  and  authori- 
ties there  cited ;  2  John.  R.  48,  Batty  v.  CarsweU ;  2  Kent's 
Com.  617-319  (4th  Ed.) ;  1  John.  Ch.  875,  Benedict  v.  Lynch, 
1  Sugd.  56-27,  §  7.  Paley  on  Agency,  170-70.) 

III.  The  time  was  material.  (1  John.  Ch.  375;  2  Barb. 
280 ;  2  Story  Eq.  §  780.) 

IV.  The  weight  of  evidenoe  was  clearly  contrary  to  the 
conclusions  of  the  referee,  and  the  defendant  deems  it  establish- 
ed by  the  evidence  in  the  case :  1.  That  the  10  per  cent,  was 
not  paid  at  the  time  specified  in  the  terms  of  sale,  but  in  three 
days  thereafter,  and  probably  longer.  2.  That  the  plaintiff 
was  again  in  default  in  not  paying  or  offering  the  balance  of 

'the  purchase  money  within  the  fifteen  days  fixed  for  the  com- 
pletion of  the  sale.  3.  That  the  referee  erred  in  finding  that 
the  plaintiff  completed  his  contract  within  the  fifteen  days.  4. 
Also  in  finding  contrary  to  the  evidence  that  no  notice  was 
given  to  the  auctioneer  that  the  defendant  did  not  consider 
himself  bound  by  the  sale.  5.  That  the  testimony  of  Hagadorn 
in  that  respect  stands  uncontradicted.  6.  The  referee  also 
erred  in  supposing  that  the  testimony  was  conflicting  upon  the 
point  of  notice  to  the  auctioneer,  and  also  in  concluding  that 
there  was  no  revocation  of  the  auctioneer's  power  to  receive 
the  money,  and  that  the  auctioneer  was  not  notified  of  the 
defendant's  dissent  until  after  the  money  was  received.    Also 
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in  supposing  that  the  only  mode  of  reconciling  the  testimony 
was  to  construe  the  language  of  Hagadorn  (witness)  as  he  has 
in  that  respect. 

Y.  In  this  case  the  auctioneer  was  a  special  agent  of  the 
defendant,  and  the  acts  of  a  special  agent  do  not  bind  the 
principal  unless  strictly  within  the  authority  conferred.  (2 
Kent's  Com.,  792-793  (7(h  Ed.),  and  authorities  there  cited.  Bos- 
stier  v.  Rossiter,  8  Wend.  494 ;  Batty  v.  Carswell,  2  John.  R.  48.) 

VI.  An  auctioneer  is  considered  as  a  special  agent  for  the 
purpose  of  sale,  and  as  soon  as  the  sale  is  complete  his  agency 
ends.     (Paley  on  Agency,  p.  170.) 

Y1L  A  plaintiff  seeking  a  specific  performance,  must  show 
himself  without  fault,  or  fully  excuse  any  default  on  his  part 
(1  John.  Ch.  376-9  ;  Campbell  v.  Harrison,  8  Iitt  292 ;  Bank 
of  Columbia  v.  Hagner,  1  Peters.  464 ;  Colson  v.  Thompson,  2 
Wheaton,  336 ;  Id.  299 ;  Harvey  v.  Banks,  1  Randolph,  408,  2 
Desauss.  590.  1  do.  382.)  Upon  the  ground  that  he  who  seeks 
equity,  must  himself  do  equity.  (1  Desauss.  163 ;  2  Wheat  2 
Story  Eq.  §  780.)  The  plaintiff  also  made  default  in  not  pay- 
ing, or  offering  the  balance  of  the  purchase  money,  exclusive 
of  the  10  per  cent,  and  one  thousand  dollars  in  15  days  after 
die  sale,  pursuant  to  the  terms  thereof.  And  as  the  complaint 
does  not  allege  such  payment  or  offer,  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Mr.  W.  C.  B.  English,  for  the  plaintiff,  said — 

There  was  one  question  of  fact  Did  Hagadorn  direct  the 
auctioneer  not  to  complete  the  sale  ?  The  referee  found  in  the 
negative.  By  that  finding  the  court  is  concluded.  There  were 
two  questions  of  law.  Had  the  auctioneer  any  right  to  receive 
the  ten  per  cent  after  the  day  of  sale  ?  Is  the  vendor  dis- 
charged if  the  vendee  fail  on  the  very  day  to  pay  the  ten  per  cent  ? 

Both  these  points  the  referee  decided  correctly. 

By  the  Coubt.  Sandfobd,  J.— The  defendant  resists  a  spe- 
cific performance  of  this  agreement  on  various  grounds*  We 
will  consider,  first,  the  objections  made  upon  the  statute  of 
frauds. 

Before  the  revised  statutes  it  was  settled  that  the  auctioneer, 
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in  these  public  sales,  is  the  agent  of  both  the  buyer  and  the  sel- 
ler, and  that  his  entry  of  the  name  of  the  purchaser  in  his  sales 
book,  immediately  on  striking  off  the  property  to  him,  was 
a  sufficient  signing  of  the  contract  to  bind  the  purchaser. 
(McComb  v.  Wright,  4  J.  C.  R.  659 ;  Emerson  v.  JSealis,  2  Taunt 
38 ;  Hennys  v.  Proctor,  3  Ves.  and  B.  57 ;  First  Baptist  Church 
v.  Bigdow,  16  Wend,  28.) 

The  revised  statutes  require  the  note  or  memorandum  of  the 
contract  to  be  subscribed  by  the  party  making  the  sale,  or  his 
authorized  agent  (2  K.  S.  135,  8,  9,  Champlin  v.  Parish,  11 
Paige,  405.)  Here  the  entry  is  subscribed  by  the  auctioneer 
with  his  own  name,  without  any  reference  to  his  character  as 
agent    Does  that  suffice  within  the  meaning  of  the  statute? 

In  our  opinion  it  is  sufficient  The  rule  of  law  which  re- 
quires an  agent  to  sign  the  name  of  his  principal  in  the  execu- 
tion of  instruments,  is  confined  to  writings  under  seal.  {Evans 
v.  Wells,  22  Wend.  324 ;  Townsend  v.  Coming,  23  ibid.  435 ; 
Toumsend  v.  Hubbard,  4  Hill,  351.) 

The  auctioneer's  entry  in  this  instance  furnishes  the  name  of 
his  principal,  and  although  that  name  does  not  appear  in  the 
subscription,  the  intention  to  bind  him  and  not  the  auctioneer 
personally,  is  perfectly  plain,  and  makes  it  the  contract  of  the 
principal. 

Several  objections  are  next  made  upon  the  qntry  itself.  It  is 
not  denied  that  the  entry  contains  the  price  of  the  property  and 
the  terms  and  times  of  payment,  but  it  is  contended  that  it  does 
not  show  by  whom  the  lot  is  sold,  nor  what  particular  lot  is 
sold,  nor  that  it  was  struck  off  or  contracted  to  the  plaintiff. 

As  to  the  last  objection,  the  entry  "  1  lot  next  adjoining,  L  L. 
Pinckney,  $1350,"  in  the  position  and  connexion  which  it 
occupies  in  the  sales  book,  signifies  that  I.  L.  Pinckney  had 
become  the  purchaser  of  that  lot.  It  is  true,  there  is  no  word 
used  which  expresses  in  direct  terms  that  he  was  the  highest 
bidder,  or  that  it  was  struck  off  to  him,  or  that  he  had  con- 
tracted to  buy  the  lot.  But  all  this  is  fully  signified  by  what  is 
entered  upon  the  book.  The  entries  can  have  no  other  mean- 
ing. The  use  of  initials  in  the  entry  of  the  plaintiff's  name 
does  not  impair  the  validity  of  the  writing.  It  is  not  denied 
that  the  plaintiff  is  the  person  intended  and  the  person  to  whom 
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the  lot  was  struck  off,  nor  is  it  even  alleged  that  there  is  any 
other  Pinckney  who  has  the  same  initial  letters  of  his  Christian 
name.  We  therefore  think  there  is  no  force  in  the  objection 
that  the  sales  book  does  not  show  the  plaintiff  to  have  been  the 
purchaser. 

Next,  as  to  the  point  that  it  does  not  show  what  particular 
lot  was  sold  to  him.  This  is  founded  upon  an  alleged  omission 
in  the  description  of  the  lot  The  whole  entry,  taken  together, 
discloses  that  the  plaintiff  bought  a  lot  fronting  on  St.  Mark's 
Place,  on  the  south,  being  the  fifth  lot  from  Avenue  A  (the 
intervening  four  lots  appearing  in  the  same  entry),  from  22  feet 
6  inches  to  23  feet  front  and  rear,  and  54  feet  deep.  The  de- 
scription, we  think,  is  ample  to  identify  and  bound  the  lot  sold, 
as  one  22  feet  6  inches  wide.  Beyond  that,  the  plaintiff  could 
not,  perhaps,  claim  a  conveyance  under  the  description,  but  to 
the  lot  of  that  width  we  think  there  is  no  difficulty  in  sustain- 
ing his  claim,  and  he  claims  no  more  in  his  complaint 

The  remaining  objection  is,  that  the  entry  does  not  give  the 
name  of  the  seller.  In  our  opinion,  there  is  enough  proved,  in 
connexion  with  the  surname,  to  identify  the  person  contract- 
ing, and  that  it  is  a  case  of  misdescription  of  the  Christian 
name.  The  land  sold  is  described  in  the  writing.  It  is  con- 
ceded that  William  Hagadorn  was  the  owner  of  the  land,  and 
employed  the  auctioneer  to  sell  it.  Rejecting  the  erroneous 
word  "  John,"  there  is  sufficient  remaining  upon  the  face  of 
the  auctioneer's  entry,  in  the  name  "  Hagadorn,"  and  the  de- 
scription of  the  property  he  proposed  to  sell,  to  demonstrate  the 
party  intending  to  contract  The  parol  evidence,  therefore, 
becomes  evidence  of  identity  of  the  pereon.  The  seller,  "  Ha- 
gadorn," is  ascertained  by  the,  entry,  his  identity  is  shown  by 
die  conceded  facts  before  mentioned,  and  the  inapt  or  false 
designation  "  John"  does  not  vitiate  the  contract  This  is  upon 
the  maxim,  "falsa  demonstratio  non  nocet;  "  for  illustration  of 
which  we  refer  to  Jackson,  ex  dem.  Dickson  v.  Stanley,  10  John. 
133 ;  Jackson,  ex  den*.  Miner  v.  Boneham,  15  ibid.  226 ;  and  2 
Cow.  &  Hill's  Notes  to  PhiU.  Ev.  1368  to  1375. 

The  defendant's  next  point  is,  that  the  auctioneer  was  an 
agent,  with  limited  power,  and  had  no  authority  to  extend  the 

D.—L  7 
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time  for  the  payment  of  the  ten  per  cent,  nor  to  receive' it,  or 
give  a  receipt  for  it  three  days  after  the  sale. 

The  power  of  an  auctioneer  is,  no  doubt,  special  and  limited. 
His  authority  to  receive  the  stipulated  deposit,  which  in  this 
case  was  ten  per  cent,  is  not,  nor  could  it  be  questioned.  He 
receives  the  deposit  not  merely  as  the  agent  of  the  seller :  he  is 
bound  to  keep  it  for  the  indemnity  of  the  purchaser,  until  the 
latter  is  enabled  to  look  into  the  title  proposed  to  be  conveyed 
to  him,  and  decide  on  its  sufficiency,  or  until  the  lapse  of  the 
time  limited  for  the  purpose  in  fixing  the  day  for  the  payment 
and  security  of  the  residue  of  the  price. 

The  terms  of  sale  in  this  case,  as  is  customary,  provided  that 
the  purchaser  should  pay  ten  per  cent,  on  the  day  of  sale. 
Was  the  auctioneer's  authority  limited  to  receiving  it  on  that 
very  day  ?  His  entry  in  his  sales  book  had  made  a  complete 
contract,  by  which  the  purchaser  was  bound,  at  all  events,  to 
take  the  lot  at  the  price  there  set  down.  The  seller  had  a  right, 
undoubtedly,  to  make  time  of  the  essence  of  the  contract,  if  he 
chose  to  do  so.  As  a  general  rule,  time  is  not  so  essential  in 
executory  contracts  for  the  sale  of  land  as  to  work  a  forfeiture 
on  the  omission  to  pay  at  the  day  stipulated  (Edgerton  v.  Peck- 
ham,  11  Paige,  352, 363),  and  until  tjie  seller  does  some  positive 
act  to  make  it  essential,  the  buyer  is  at  liberty  to  pay  after  the 
day.  We  find  no  warrant  for  the  doctrine  that  the  auctioneer's 
authority  to  receive  the  deposit  on  a  sale  made  by  him,  on  the 
terms  here  expressed,  "  ten  per  cent  on  the  day  of  sale,"  is 
limited  to  receiving  it  on  that  day  and  on  that  day  alone. 
Until  notified  to  the  contrary  by  the  seller,  and  his  authority 
to  receive  it  thereby  revoked,  we  see  no  good  reason  why  it 
does  not  continue  after  the  day.  of  sale.  We  do  not  perceive 
A*  it  differs  in  this  respect  fL  the  authority  of  «fa£  agents 
empowered  to  receive  money  on  the  sales  of  land  or  other  exe- 
cutory contracts.  It  is  a  very  common  occurrence  that  execu- 
tory contracts  are  made  for  the  sale  of  lands,  and  left  in  the 
hands  of  agents  to  receive  payment  They  provide  for  payment 
on  fixed  days,  and  almost  universally  they  make  the  execution 
of  a  conveyance  dependent  upon  the  payment  of  the  price  at 
the  times  and  in  the  manner  stipulated.  *  We  venture  to  say  it 
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was  never  heard  of  that  the  principal  in  such  contracts  could 
refuse  to  convey  because  the  agent  had  received  a  payment 
after  the  day  stipulated,  there  having  been  no  notice  to  him  not 
to  receive  it,  or  other  revocation  of  his  authority. 

The  power  of  an  auctioneer,  in  receiving  the  ten  per  cent, 
does  not  fall  short  of  that  of  such  agents  for  the  collection  of 
contracts  made  on  private  sales,  and  we  think  we  are  holding 
the  rule  quite  strict  enough  in  &vor  of  sellers  at  auction,  when 
we  decide  that,  until  notified  by  the  seller  after  the  day  of  sale 
that  he  repudiates  the  contract  and  revokes  the  auctioneer's 
authority  to  receive  the  deposit,  that  authority  continues  in  full 
force. 

The  stipulation  for  the  payment  of  a  per  centage,  by  way  of 
deposit,  on  the  day  of  sale,  is  for  the  benefit  of  both  the  buyer 
and  seller.  The  buyer,  by  complying  with  those  terms  literally, 
will  put  it  out  of  the  seller's  power  to  revoke  the  sale  on  the 
ensuing  day  by  recalling  the  auctioneer's  authority  to  receive 
the  deposit.  If  the  buyer  postpone  the  payment  of  the  deposit 
till  the  next  or  a  subsequent  day,  he  does  it  at  the  peril  of  that 
contingency.  The  seller  may  in  the  meantime  forbid  the  auc- 
tioneer to  receive  the  deposit,  and  on  a  tender  of  it  to  himself 
personally,  he  may  refuse  it,  on  the  ground  that  he  was  entitled 
to  have  it  received  by  the  auctioneer  on  the  day  of  sale.  But 
we  cannot  hold  that  the  auctioneer's  authority  to  receive  it  ter- 
minates absolutely  on  the  day  of  sale,  nor  that  it  differs  in  this 
respect  from  the  power  of  other  agents  authorized  to  receive 
money  payable  at  a  fixed  day. 

The  convenience  of  business,  a  circumstance  which  courts 
should  always  regard  where  no  principle  of  law  interferes,  seems 
to  require  an  authority  in  the  auctioneer  even  more  extended 
than  that  we  have  expressed.  The  quantity  of  real  estate  sold 
at  public  auction  in  this  city  is  immense.  A  great  many  parcels 
are  sold  by  one  auctioneer  in  a  single  day :  and  when,  as  the 
feet  sometimes  occurs,  he  sells  a  hundred  or  more  distinct  par- 
cels at  a  single  sale,  it  is  manifestly  impracticable  that  all  or 
even  a  major  part  of  the  purchasers  can  pay  their  deposit  to 
him  on  the  day  of  sale.  The  convenience  of  all  concerned  in 
this  great  and  increasing  department  of  business  would  be  sub- 
served by  holding  that  each  purchaser  may  pay  his  deposit  in 
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twenty-four  hours  after  the  sale.  When  judicial  sales  are  made, 
there  is  a  propriety  in  requiring  an  immediate  deposit,  so  as  to 
preclude  sham  bids  made  for  the  sake  of  delay. 

Whether  the  principles  of  law  will  authorize  the  latitude  we 
have  suggested,  we  need  not  now  decide.  We  are  very  clear, 
however,  thatjhey  do  warrant  us  in  deciding,  that  until  pro- 
hibited by  the  seller,  the  auctioneer's  authority  to  receive  the 
deposit  continues  after  the  day  of  sale.  Its  limit  would  probably 
be  the  time  fixed  for  the  completion  of  the  purchase,  for  if  the 
buyer  neglect  to  pay  the  deposit  after  that  period,  the  purchase 
may  be  deemed  abandoned,  and  the  auctioneer's  authority  to 
act  for  the  seller  thereby  terminated.  There  was  no  such  lapse 
of  time  in  this  case  as  would  impair  his  authority  to  receive  the 
deposit 

The  only  remaining  question  is  then  presented — Did  the 
defendant  revoke  the  auctioneer's  authority  before  he  received 
the  deposit  ?  This  was  a  point  to  be  determined  on  the  evidence. 
The  defendant's  son  testified  positively  thafc^e  notified  the  auc- 
tioneer, the  day  after  the  sale,  not  to  receive  the  ten  per  cent. 
There  is,  on  the  other  hand,  strong  negative  testimony  to  show 
that  the  young  man  was  mistaken  as  to  the  time  when  this 
notice  was  given.  The  referee  had  the  advantage  of  seeing  the 
witnesses,  and  observing  their  respective  candor  and  intelligence, 
and  we  ought  to  be  governed  by  that  consideration  where  there 
is  not  a  very  decided  preponderance  of  testimony  against  his 
conclusion.  Forming  our  opinion  on  the  printed  testimony 
alone,  we  should  probably  have  decided  that  the  notice  was 
given  the  day  after  the  sale,  but  the  preponderance  in  that 
direction  is  not  so  great  as  to  justify  us  in  overruling  the  report 
of  the  referee  made  with  the  advantage  of  the  personal  exami- 
nation of  the  witnesses :  and  as  he  has  decided  that  the  notice 
was  not  given  till  after  the  payment  of  the  deposit,  the  motion 
to  set  aside  his  report  must  be  denied,  and  the  judgment  must 
be  affirmed* 
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Hicks. 

The  action  for  the  deliyery  of  personal  property  under  the  Code  it  substantially 
the  former  Action  of  replevin. 

Hence  the  plaintiff  can  only  recover  upon  a  legal  title— he  most  show  an  abso- 
lute or  special  property  giving  him  an  immediate  right  to  the  possession. 

To  constitute  a  lien  creating  a  legal  title  actual  possession  of  the  property  is 
indispensable. 

A  person  who  advances  money  upon  the  faith  that  the  proceeds  of  goods  which 
remain  in  the  possession  of  the  owner  will  be  applied  to  his  reimbursement* 
although  he  may  thereby  acquire  an  equitable  lien,  has  not  a  legal  title  to  the 
possession  of  the  goods,  and  cannot  therefore  maintain  an  action  for  their 
delivery. 

When  the  title  of  the  plaintiff  in  such  an  action  is  denied  by  the  answer,  the 
defendant  is  not  bound  to  prove  the  title  set  up  in  his  answer,  until  that  of  the 
plaintiff  has  been  established.    v 

U,  from  the  defect  of  proo{  the  complaint  is  dismissed,  the  defendant  is  entitled  to 
a  |odgment  for  the  value  of  the  goods. 

Exceptions  overruled,  and  judgment  ^""ffypg  the  complaint  affirmed  with  costs. 
(Before  Dues,  Caxfbkll,  and  Paihi,  J.J.) 
May  14;  June  S6>  1862. 

This  was  an  action  to  compel  the  delivery  of  forty-nine  bales 
of  cotton  and  woollen  cloths  of  the  value  of  $3706  52.  The 
sheriff  had  delivered  possession  to  the  plaintiff  upon  the  usual 
affidavit  and  undertaking. 

The  cause  was  tried  on  the  24th  March,  1852,  before  Mr. 
Justice  Bosworth,  who,  upon  the  motion  of  the  defendants,  dis- 
missed the  complaint,  and  ordered  judgment  against  the  plaintiffs 
for  the  value  of  the  goods  in  question. 

The  plaintiffs  appealed  from  this  judgment,  and  the  cause  was 
now  before  the  court  upon  the  record  and  a  bill  of  exceptions. 

The  pleadings  were  in  the  usual  form :  the  plaintiffs  averring 
that  they  were  entitled  to  the  immediate  possession  of  the  goods 
in  question,  which  they  had  demanded  from  the  defendants, 
who  had  refused  to  deliver  them,  and  claiming  judgment  for 
such  delivery  with  damages ;  and  the  defendants  denying  the 
right  of  the  plaintiffs,  averring  ownership  in  themselves,  and 
claiming  judgment  for  a  return  of  the  goods,  or  their  value,  with 
costs. 
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The  bill  of  exceptions  setB  forth  that  the  plaintiffs,  upon  the 
trial,  in  order  to  maintain  and  prove  the  issues  upon  their  part, 
called  as  a  witness, 

Henry  G.  Thompson,  who,  being  duly  sworn,  testified  as 
follows :  I  was  one  of  the  firm  of  Thompson  <fc  Company,  of  this 
city,  and  remember  the  sheriff's  taking  the  goods  in  question 
in  this  action,  under  the  process  in  the  same ;  the  goods  were 
what  are  commonly  called  Georgia  Plains,  and  there  were 
forty-nine  bales  of  them.  The  assignees  of  Thompson  &  Co.  then 
had  the  store,  the  defendants.  I  was  in  the  store  as  their  agent, 
and  had  charge  of  these  goods  as  such :  Thompson  &  Co.  had 
previously  stopped  payment;  they  stopped  the  twentieth  of 
September  last;  the  goods  in  question  had  been  in  the  store, 
some  since  May  last,  some  since  June  last,  some  since  July . 
last,  some  since  August  last,  and  some  had  been  brought  in 
the  same  month  in  which  they  were  taken  by  the  sheriff. 

The  plaintiffs  had  sold  under  the  arrangement  between  them 
and  us,  and  we  had  delivered,  pursuant  to  their  order,  a  large 
amount  of  similar  goods ;  we  had  delivered  all  they  had  sold ; 
what  goods  they  sold  were  retained  by  us,  until  we  were  order-  * 
ed  by  them  to  deliver  the  same ;  they  gave  us  their  own  notes 
for  the  goods  they  sold;  they  had  sold  about  twenty-five 
thousand  dollars'  worth  of  plains  before  we  had  any  paper  from 
them ;  they  then  gave  us  their  own  notes  to  a  certain  amount 
on  account.  They  sold  the  goods  on  commission,  and  gave  us 
their  own  notes  on  account,  as  we  asked  for  them ;  I  think  the 
thirteenth  of  September  was  the  first  time  they  were  in  advance 
tons. 

My  father,  Orrin  Thompson,  transacted  the  business  with  the 
plaintiffs  for  us ;  he  was  not  a  member  of  our  firm,  but  was 
authorized  to  do  so. 

The  goods  in  question  in  this  suit  were  in  our  store,  No.  8  and 
10  Spruce  street,  at  the  time  they  were  taken  by  the  sheriff;  we 
had  been  in  that  store  since  about  1849 ;  the  store  passed  to  the 
assignees  on  the  twentieth  or  twenty-second  of  September  last ; 
no  change  was  made  in  the  exterior  of  the  store  up  to  the  time 
the  goods  were  taken;  our  name  continued  upon  die  door,  and 
the  assignees'  name  was  not  up. 

The  plaintiffs'  counsel  next  called  as  a  witness  on  their  part, 
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(hamf  Thompson,  who,  being  duly  sworn,  testified  as  follows : 
I  was  formerly  a  member  of  the  firm  of  Thompson  and  Com- 
pany, but  ceased  to  be  such  several  years  since ;  after  I  left  the 
firm,  I  still  exercised  a  supervision  over  its  business. 

In  the  year  1850,  the  plaintiffs  spoke  to  us  about  selling  this 
kind  of  goods,  the  Georgia  Plains ;  the  year  before  that,  we  had 
sold  all  we  made  to  a  house  in  Boston,  and  had  declined  mak- 
ing for  any  other  party,  except  upon  orders ;  about  November 
or  December,  1850, 1  told  the  plaintiffs  that  if  they  could  sell 
about  eight  hundred  bales  of  the  goods  in  this  market,  we 
would  supply  them ;  they  said  it  was  too  early  then  to  be  able 
to  tell  how  many  they  could  selL  In  January  or  February  of 
the  next  year,  Mr.  McCurdy  told  me  he  had  seen  the  jobbers, 
and  they  had  engaged  about  400  bales;  soon  after  this,  the 
failure  of  Austens  &  Spicer  put  a  damper  on  the  market,  and 
he  told  me  he  could  not  engage  to  sell  more  that  season ;  we 
were  to  deliver  about  one  third  of  that  quantity  in  the  first  half 
of  each  of  the  months  of  July,  August,  and  September;  these 
goods  were  made  at  Tariffville,  and  are  of  three  or  four  kinds, 
called  copperas,  black  and  white,  and  sheep's  grey  of  two 
shades ;  we  made  and  were  ready  to  deliver  our  quota  for  July 
and  August,  in  all  about  $35,000  worth,  and  in  August  th? 
plaintiffs  advanced  us  $25,000  in  their  own  notes ;  they  were  to 
sell  at  six  months,  and  to  guarantee,  and  were  to  have  a  com- 
mission of  either  5  or  6  per  cent.,  without  any  further  charge ; 
in  September  they  advanced  $25,000  more,  which  brought  us 
in  debt  to  them. 

I  requested  plaintiffs  to  furnish  us  with  a  memorandum  of 
the  kinds  and  quantities  wanted,  that  we  might  deliver  them; 
we  could  not  deliver  them  without  such  a  memorandum,  be- 
cause they  had  been  hypothecated,  with  liberty  to  substitute 
others  for  any  we  wished  to  dispose  of;  my  anxiety  to  deliver 
arose  from  a  fear  that  the  jobbers  would  back  out  from  their 
engagements,  as  the  goods  were  dull. 

It  was  our  understanding  with  the  plaintiffs  that  we  should  not 
ourselves  sell  any  of  this  kind  of  goods  in  this  market  until  after 
October,  and  this  quantity  was  all  that  was  to  be  offered  here ; 
we  never  told  them  the  goods  were  hypothecated. 

Being  cross-examined  on  the  part  of  the  defendants,  this  wit- 
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ness  farther  testified:  The  goods  were  not  charged  to  the  plain- 
tiflfe,  until  sent  for  by  them,  and  delivered ;  they  were  not  liable 
to  Thompson  &  Oo.,  except  for  such  as  they  sold,  and  then  only 
under  their  guarantee ;  in  settling  np  sales  they  gave  their  own 
notes,  and  not  the  notes  of  the  purchasers,  because  they  gua- 
ranteed the  sales;  if  plaintiffs  had  sent  for  their  goods,  as  we 
requested  them  to  do,  they  would  have  been  delivered;  we 
were  anxious  they  should  send  and  take  them,  because  the 
jobbere  were  getting  sick  of  the  goods  at  the  prices. 

In  settling  for  sales,  plaintiffs  gave  their  own  notes ;  that  is 
the  usual  way. 

At  the  timtf  they  made  the  second  advance,  nothing  was  done 
except  to  ask  for  and  receive  it ;  no  further  security  was  asked 
for  by  them. 

The  advance  was  all  in  their  own  notes.  (It  was  agreed  by 
counsel  that  these  notes  had  been  paid.) 

If  the  goods  had  not  been  sold,  and  called  for  by  them,  they 
would  have  been  on  our  hands ;  there  was  no  understanding 
that  plaintiffs  should  pay  for  any  not  sold. 

Thompson  &  Oo.  stopped  on  a  Saturday,  September  twen- 
tieth ;  their  stopping  was  entirely  sudden  and  unexpected ;  I 
was  here  the  day  before,  and  knowing  the  amount  they  had  to 
pay,  had  spoken  to  some  of  my  friends,  who  said  they  could 
have  the  necessary  amount,  and  I  left  the  city  Saturday  morn- 
ing, at  eight  o'clock,  and  when  I  left,  had  no  idea  but  that  the 
house  would  go  on;  we  had  no  expectation,  when  the  second 
advance  was  made,  of  stopping ;  our  arrangements  had  been 
made  up  to  January ;  a  call  was  made  on  us  that  we  did  not 
anticipate,  and  that  occasioned  our  stopping. 

Being  again  directly  examined,  this  witness  farther  testified : 
When  the  second  advance  was  made,  plaintiffs  had  not  sold 
that  amount  of  the  goods,  and  that  feet  might  have  been 
adverted  to;  it  was  mentioned  that  what  the  jobbere  had 
engaged  from  plaintiife,  with  what  the  latter  had  sold,  would 
cover  the  $50,000 ;  and  I  requested  plaintiffs  to  send  for  the 
goods;  I  do  not  know  that  they  never  did  send  for  them. 

The  counsel  for  plaintiffs  next  recalled  on  their  part, 

Henbt  G.  Thompson,  who  ftirther  testified :  There  is  about 
$7,500  still  due  the  plaintiffs  out  of  their  second  advance ;  the 
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goods  in  suit  'were  worth  about  $3,700 ;  we  made  about  800 
bales  of  the  plains,  the  last  season ;  we  had  some  on  hand  over 
from  the  year  before ;  we  Bold  none  of  the  last  year's  through 
any  other  house  than  the  plaintifb. 

It  was  admitted  and  agreed,  by  and  between  the  counsel  for 
the  respective  parties,  that  the  value  of  the  goods  in  question 
was  $3,706  52. 

Hie  plaintiffs  here  rested  their  case,  and  the  defendants'  coun- 
sel moved  for  a  nonsuit,  on  the  ground  that  the  plaintifb  had 
shown  no  title  to,  or  right  to  the  possession  of,  the  goods  in 
question. 

Hie  court  so  held  and  decided,  as  also  that  the  matters  so 
given  in  evidence  on  the  plaintifb'  part  were  not  sufficient  to 
entitle  them  to  a  verdict 

To  which  ruling  and  decision  of  the  said  court  the  plaintiffs' 
counsel  excepted. 

H.  Ketchwm,  for  the  plaintiffs,  insisted  that  the  judge  erred  in 
granting  the  nonsuit,  inasmuch  as  the  proof  given  on  the  trial 
was  sufficient  to  show  that  the  plaintifb  were  entitled  to  the 
possession  of  the  goods,  and  that  it  ought  at  any  rate  to  have 
been  submitted  to  the  jury ;  he  further  contended  that  the 
defendants,  having  shown  no  property  in  the  goods,  were  not 

entitled  to  a  judgment  for  their  value. 

• 

Wm.  M.  Evaris  contra — 

The  following  cases  and  authorities  were  cited  upon  the  argu- 
ment: JSdiUe  v.  Smithy  1  Bos.  &  Pull.  663;  HoJJbrook  v. 
Wight,  24  Wend.  169 ;  Grosvmor  v.  Phillip*,  2  Hill,  145 ; 
2  Kent  Com,  820,  note  (ft).   1  Starkie  on  Ev.  142. 

By  thb  Court.  Duzr,  J. — The  action  given  by  the  Code  for 
the  delivery  of  personal  property  is  substantially  the  former 
action  of  replevin,  changed,  indeed,  in  its  name,  and  modified 
in  its  form,  but  in  its  principle  and  its  object  identical.  The 
plaintiff  asserts  a  legal  title  to  the  property  of  which  he  claims 
the  delivery,  and  to  entitle  him  to  the  judgment  which  he  seeks, 
it  is  a  legal  title  that  by  the  proper  evidence  he  must  establish. 
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Hence  the  plaintiffs  in  this  case  were  bound  to  prove  upon 
the  trial  that  they  had  an  absolute  or  special  property  in  the 
goods  in  question,  and  an  immediate  right  to  their  possession. 
If  they  have  failed  in  this  necessary  proof  they  were  properly 
nonsuited,  and  the  judgment  for  the  agreed  value  of  the  goods 
founded  upon  the  nonsuit  must  be  affirmed.  This  view  of  the 
nature  of  the  action  for  the  delivery  of  personal  property  was 
adopted  by  this  court  in  the  case  of  Robert  v.  Handatt  (3  Sand-' 
ford  Sup.  C.  R.  707),  nor  do  the  provisions  of  the  Code,  as  it 
seems  to  us,  admit  of  any  different  construction.  The  plain- 
tiffs could  not  have  obtained  a  delivery  by  the  sheriff  of  the 
goods  in  question,  but  upon  an  affidavit,  stating  that  they  were 
the  owners,  or  were  lawfully  entitled  to  the  possession  by  virtue 
of  a  special  property  therein  (Code,  §  207,  sub.  1),  nor  can  we 
doubt  that  die  facts  which  were  thus  necessary  to  be  stated  to 
sustain  their  claim  to  a  delivery  are  exactly  those  which  they 
were  bound  to  prove  upon  the  trial  to  entitle  them  to  a  judg- 
ment. 

The  remarks  that  have  now  been  made,  are  not  merely  pre- 
fatory, but  involve  in  truth  our  decision  of  this  case.  The  facts 
in  evidence  upon  the  trial,  not  only  clearly  show  that  the  plain- 
tiffs were  not  the  owners  of  the  goods  in  controversy,  but  in 
our  opinion  are  entirely  insufficient  to  prove  that  they  had  any 
special  property,  by  which  they  could  lawfully  demand  the 
possession.  The  sole  owners  of  the  goods  were  Thompson  & 
Co.,  whose  title  was  not  meant  to  be  divested  by  the  agreement 
between  them  and  the  plaintiffs,  until  actual  sales  were  made 
to  jobbers  or  other  persons,  and  the  plaintiffs  were  their  agents 
to  effect  such  sales,  acting  under  a  del  credere  commission,  and 
the  notes,  which  they  advanced  to  Thompson  &  Co.,  were  a 
loan  of  their  credit,  not  the  consideration  of  a  purchase.  The 
principal  witness  for  the  plaintiffs  expressly  stated  that  if  the 
goods  were  not  sold  by  the  plaintiffs  as  agents,  they  must  have 
remained  on  the  hands  of  Thompson  &  Co.,  and  that  they  were 
not  liable  to  Thompson  &  Co.,  except  for  such  as  they  sold, 
and  then  only  under  their  guaranty.  No  evidence  was  given 
on  the  trial  that  there  had  been  an  actual  sale  of  the  goods  in 
question,  before  they  were  demanded  from  the  defendants,  and 
if  the  plaintiffs  meant  to  rely  upon  a  sale  to  a  third  person  as 
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giving  them  a  right  to  claim  the  delivery,  it  was  upon  thepi 
that  the  burden  of  proving  the  fact  certainly  .rested.  The 
judge,  upon  the  trial,  had  no  right  to  presume  its  existence. 

It  was  very  faintly  contended  upon  the  argument  that  the 
plaintiffs  were  entitled  as  absolute  owners  to  the  possession  of 
the  goods  described  in  their  complaint ;  but  it  was  strenuously 
insisted  that  they  had  acquired  a  lien  to  the  extent  of  their 
advance  which  gave  them  a  special  property  and  a  lawful  right 
to  deinqnd  the  possession.    It  is,  however,  the  settled  law  that 
to  the  creation  or  continuance  of  a  lien  which  a  court  of  com- 
mon law  can  recognise  or  enforce,  the  actual  possession  of  the 
property  upon  which   it  is  held  to  attach,  is  indispensable 
{Godwin  v.  the  London  Assurance  Co.,  1  Black.  104 ;  Kinlock 
v.  Craig,  3  Term.  B.  119,  783 ;  Combie  v.  Dames,  7  East.  5 ; 
Bice  v.  Austin,  7  Mass.  197) ;  and  we  apprehend  that  the  books 
may  be  searched  in  vain  for  a  case  in  which  a  lien  conferring  a 
legal  title  has  been  held  to  arise  merely  from  an  advance  upon 
goods  that  remained  in  the  possession  or  under  the  control  of 
the  original  owner.    Such  a  lien  may,  indeed,  in  some  cases,  be 
created  and  preserved  by  a  mortgage  in  writing,  but  never  by 
a  mere  implication  of  law.    In  the  present  case  the  original 
owners,  Thompson  &  Co.,  retained  the  possession  of  the  goods 
in  question  until  they  were  passed  to  the  defendants  as  their 
assignees ;  and  that  they  should  retain  the  possession  until  sales 
were  made,  and  an  order  for  a  delivery  to  the  purchasers  given 
by  the  plaintiffs,  seems  to  have  been  a  part  of  the  agreement 
between  them  and  the  plaintiffs. 

It  is  this  circumstance,  the  continued  unbroken  possession  of 
the  original  owners,  which  distinguishes  this  case  from  those  on 
which  the  learned  counsel  for  the  plaintiffs  so  strongly  relied — 
HaOle  v.  Smith,  1  Bos.  and  Pull.  563  ;•  Hofbrooh  v.  Wight,  24 
Wend.  196 ;  and  Orosvenor  v.  Phillips,  2  Hill,  145. 

In  each  of  those  cases  there  was  a  change  of  the  possession 
by  a  delivery  of  the  property  by  the  original  owner  to  a  third 
person,  as  the  agent  or  trustee  for  the  plaintiff,  and  in  each  the 
ground  of  the  decision  was,  that  the  possession  of  the  agent  or 
trustee  was  that  of  the  plaintiff.  By  this  possession  the  lien, 
which  was  relied  on  as  giving  a  special  property  and  legal  title) 
was  perfected. 
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On  the  other  hand,  the  case  of  Nichols  v.  Christy  3  Price,  527, 
which  was  not  cited  in  the  argument,  is  quite  decisive  in  favor 
of  the  defendants*  In  that  case,  a  del  credere  factor  had  accepted 
bills  drawn  upon  him  by  the  owner  of  the  goods,  upon  the  faith 
of  their  consignment  to  himself,  and  the  goods  w$re  actually 
put  on  board  a  vessel  for  the  purpose  of  being  delivered  to  him ; 
but,  as  it  appeared  that  the  control  of  the  property  was  still 
retained  by  the  owner,  it  was  held  that  the  factor  had  not 
acquired  a  lien  divesting  the  title  of  the  owner. 

The  complaint,  in  the  case  before  us,  avers  that  the  defen- 
dants were  in  possession  of  certain  goods  and  chattels  of  the 
plaintiffs,  to  the  immediate  possession  of  which  the  plaintiffs 
were  entitled ;  and  upon  these  averments  issue  is  taken  by  the 
answer.  We  are  clear  in  the  opinion  that  the  judge  rightly 
decided  that  neither  of  them  was  sustained  by  the  proof. 
Whether  the  plaintiffs  had  an  equitable  lien  which,  upon  a 
complaint  properly  framed,  we  might  have  enforced,  is  a  totally 
different  question,  which,  in  this  action  and  on  the  pleadings  as 
they  stand,  we  have  no  right  to  decide  or  consider.  It  is  suffi- 
cient to  say  that  the  judgment  in  this  suit  will  be  no  bar  to  any 
equitable  relief  to  which  they  may  be  entitled,  if  that  relief 
shall  be  properly  sought. 

The  objection  that  the  defendants,  having  no  property  in 
themselves,  were  not  entitled  to  a  judgment  for  the  value  of  the 
goods,  is  certainly  groundless.  They  were  not  bound  to  show 
property  in  themselves  until  a  primA  facie  title  had  been  esta- 
blished by  the  plaintiffs,  and  as,  from  the  failure  of  this  necessary 
proof,  it  resulted  that  the  goods  had  been  wrongfully  taken  from 
their  possession,  (they  were  necessarily  entitled  to  a  judgment 
for  their  value.  The  judgment  rendered  is  thus  the  only  judg- 
ment that  could  have  been  given.  '  x 

It  is  therefore  affirmed  with  costs. 
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Ghableb  T.  Shelton  v.  John  J.  V.  Wbstebvklt. 

Where  an  execution  debtor  agreee  with  a  deputy  sheriff  that  on  the  latter 
relinquishing  specific  property  at  the  time  actually  levied  upon,  other  pro- 
perty, ordered  by  the  debtor,  on  his  receiving  it>  shall  be  substituted  as  the 
subject  of  the  levy,  the  agreement  is  void. 

Where  such  property  is  received  by  the  debtor  and  substituted  after  the  return 
day  of  the  execution,  the  sheriff  acquires  no  valid  lien  upon  it,  and  a  subse- 
quent bond  fide  mortgage  of  it  will  acquire  a  title  good  as  against  the  sheriff. 

Where  property  is  substituted  before  the  return  day  and  levied  upon,  the  levy 
is  good,  although  the  previous  agreement  for  substituting  it  is  void. 
(Before  Dun,  Cakpbkll>  and  Boswosib,  J.  J.) 
May  16;  June  26. 

This  action  was  brought  to  recover  for  the  conversion,  by 
the  defendant,  of  a  steam-engine  and  boilers.  The  plaintiff 
claimed  under  a  mortgage  executed  to  him  by  Sheldon  &  Don- 
can,  on  the  3d  of  May,  1849,  to  secure  the  payment  of 
three  promissory  notes  made  by  them,  each  dated  April  1, 
1849,  and  payable  to  the  plaintiff,  or  order,  one  year  after  its 
date,  two  of  them  being  for  the  sum  of  $535  each,  and  the 
other  for  the  sum  of  $636.  The  mortgage  was  duly  filed  on 
the  4th  of  May,  1849,  and  was  given  for  a  good  consideration, 
and  was  given  and  taken  in  good  faith,  and  without  any  intent 
to  defraud  the  creditors  of  Sheldon  &  Duncan. 

The  defendant  justified  as  sheriff,  under  a  pretended  levy 
tinder  and  by  virtue  of  an  execution  directed  and  issued  to  him 
oa  a  judgment  fa  Wof  Thompson  &  Mason  against  Sheldon 
&  Duncan,  which  execution  was  received  in  the  sheriff's 
office  on  the  1st  of  February,  1849,  and  was  returnable  within 
sixty  days  after  the  receipt  of  the  same  by  the  sheriff,  or  on 
the  2d  of  April,  1849. 

The  engine  and  boilers  in  question  were  made  at  Springfield, 
Massachusetts,  for  Sheldon  &  Duncan,  under  an  agreement 
between  them  and  the  maker,  that  they  were  not  to  become 
the  property  of  Sheldon  &  Duncan,  until  put  up  for  them  in 
this  city  and  put  in  complete  running  order  by  the  maker,  and 
had  been  accepted  by  and  paid  for  by  them.  The  boilers 
arrived  and  were  on  the  premises  of  Sheldon  &  Duncan,  in 
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Eighth  street,  in  this  city  before,  and  the  engine  not  until  after 
the  2d  of  April,  1849.  They  were  put  in  working  order  abont 
the  11th  of  April,  1849,  and  were  accepted  abont  that  time 
and  before  the  third  of  May  thereafter.  It  does  not  appear 
how  or  when  they  were  paid  for. 

The  sheriff  levied  the  execution  under  which  he  justifies 
upon  an  old  steam-engine  -and  boilers,  on  or  about  the  16th  of 
March,  1849,  then  on  the  premises  of  Sheldon  &  Duncan,  and 
placed  a  person  in  charge  of  the  property.  After  that  and 
before  the  arrival  of  the  engine  and  boilers  in  question,  and  in 
anticipation  of  their  arrival,  it  was  verbally  agreed  between 
the  deputy  sheriff  holding  the  execution  and  Sheldon,  one  of 
the  defendants  in  the  execution,  and  at  the  request  of  the  latter, 
that  if  the  deputy  would  permit  Sheldon  &  Duncan  to  remove 
the  old  engine  and  boilers  so  as  to  make  room  for  the  new  ones, 
Sheldon  would  consent  to  substitute  the  new  ones  on  their 
arrival,  as  the  subjects  of  the  levy  instead  of  the  old.  The 
plaintiff  had  no  knowledge  or  notice  of  this  arrangement. 
The  deputy  assented  to  this  arrangement.  The  old  engine  and 
boilers  were  accordingly  remoVed,  and  on  the  arrival  of  the 
new  boilers  and  engine,  the  deputy,  in  pursuance  of  this  arrange- 
ment, levied  on  them,  so  far  as  they  could  be  levied  on  under 
such  an  arrangement,  and  placed  a  person  in  charge  of  them, 
in  whose  custody  they  remained  until  the  time  of  the  sale, 
which  was  the  2d  of  April,  1850.  The  substitution  of  the  new 
for  the  old  engine  took  place  before  the  execution  of  the  mort- 
gage, but  not  until  after  the  return  day  of  the  execution.  The 
substitution  of  the  new  boilers  for  the  old  ones  took  place 
before  the  return  day  of  the  execution.  The  jury,  under  the 
direction  of  the  court,  rendered  a  general  verdict  for  the  plain- 
tiff, and  in  answer  to  specific  questions  of  fact  submitted  to 
them,  found — 

1.  That  the  new  boilers  were  levied  upon  before  the  second 
of  April,  1849,  but  that  the  engine  was  not 

2.  That  the  boilers  were  worth  $600  at  the  time  of  the  sale 
of  them  by  the  sheriff. 

3.  That  the  engine  and  boilers  at  that  time  were  worth  the 
sum  of  $2,000. 

The  judge  at  the  time  directed  a  judgment  for  the  plaintiff 
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for  $1,833  37,  the  amount  of  the  principal  and  interest  of  the 
notes  secured  by  the  mortgage,  reserving  for  the  consideration 
of  the  court  at  General  Term,  the  question  of  the  validity  of 
the  agreement  between  the  deputy  and  the  defendants  in  the 
execution,  for  the  substitution  of  the  new  engine  and  boilers 
far  the  old  ones,  and  also  reserving  for  the  judgment  of  the 
court  the  other  questions  arising  upon  the  ease. 

Wm.  M.  Mxw4s,  for  the  plaintiff. 

A.  Ji  Vanderpodj  for  the  defendant. 

By  the  Coubt.  Boswobth,  J. — The  jury  have  found  that 
the  engine  was  not  levied  upon  before  the  return  day  of  the 
execution.  After  the  return  day  it  was  substituted  for  the  old 
engine  which  had  been  regularly  levied  upon.  This  substitu- 
tion was  made  in  pursuance  of  a  previous  agreement  between 
the  deputy  sheriff  who  had  made  the  levy,  and  die  defendants 
in  the  execution.  The  consideration  of  the  agreement  for  the 
substitution  by  the  execution  debtors,  was  the  relinquishment 
by  the  sheriff  of  the  old  engine  from  the  levy  made  upon  it 
If  the  sheriff  can  justify  the  sale  of  the  new  engine,  it  must  be 
on  the  ground  that  this  agreement,  and  the  delivery  of  the  new 
engine  to  him  in  pureZce  of  such  agreement,^  him  a 
special  property  in  it,  with  authority  to  sell  it  in  satisfaction  of 
the  execution,  which  could  not  be  defeated  by  a  subsequent 
mortgage,  bond  fide  taken,  to  secure  an  honest  and  just  debt 
Independent  of,  and  in  the  absence  of  any  such  agreement,  it 
certainly  cannot  be  pretended  that  he  can  hold  and  sell  pro- 
perty, acquired  by  ihe  execution  debtor,  after  the  return  day 
of  the  execution,  or  by  virtue  of  a  levy  made  upon  it  after 
such  return  day. 

The  mortgage  having  been  taken  band  fide,  to  secure  a  just 
debt,  and  without  any  intent  to  defraud  creditors,  is  valid 
against  all  parties  except  such  as  can  show  a  valid  prior  title. 

If  the  new  engine  and  boilers  had  not  been  substituted  for 
the  old,  could  the  sheriff  have  maintained  an  action  against  the 
execution  debtors  on  their  promise  to  make  /such  substitution? 
The  deputy  was  not  the  agent  of  the  plaintiff  in  the  execution, 
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in  TTiftTppg  this  agreement  The  sheriff  would  be  liable  to  him 
for  the  value  of  the  property,  if,  in  consequence  of  relinquishing 
it  from  the  levy,  it  should  be  placed  beyond  his  power  to  re- 
claim and  sell  it  on  the  execution. 

The  law  imposes  upon  him  the  duty  of  safely  keeping,  and 
of  selling  the  property  according  to  law,  and  of  paying  to  the 
plaintiff  the  proceeds  of  such  sale.  Any  agreement  with  the 
execution  debtor,  by  which  he  relinquishes  to  the  debtor  the 
possession  and  disposition  of  the  property  discharged  from  the 
levy,  is  a  violation  of  his  duty,  contrary  to  law,  and  absolutely 
'  void.  It  was  decided  in  Strong  v.  Tomphbns  et  al.  8  J.  It.  98, 
that  a  sheriff  who  took,  on  arresting  a  defendant,  the  note  of 
a  third  person  to  the  order  of  and  endorsed  by  the  defendant, 
instead  of  a  bail  bond,  could  not  recover  against  the  maker, 
notwithstanding  he  had  paid  to  the  plaintiff  the  amount  of  the 
judgment  recovered  in  that  action,  and  notwithstanding  the 
note  was  received  upon  a  special  agreement  that  it  should  be 
applied  to  the  settlement  of.  the  demands  for  which  the  suit 
was  brought,  in  which  such  arrest  had  been  made.  The  court 
said  that  the  plaintiff  in  that  case  had  no  right  of  property  in 
the  note.  He  was  not  the  legal  holder,  because  the  assignment 
to  him  was  a  nullity ;  and  he  had  no  more  right  to  sue  the 
defendants  than  if  the  name  of  the  payee  had  been  forged.  To 
give  effect  to  such  contracts  would  lead  to  the  greatest  abuse 
and  oppression,  and  would  be  suffering  the  provisions  of  a  very 
beneficial  statute  to  be  eluded. 

The  same  principle  was  applied  in  Codwise  v.  Field,  9  J.  E. 
263 ;  and  in  The  Bank  of  Orange  Co.  v.  Wakeman,  1  Cow.  46. 
Tide  JBurreU  v.  Acker,  23  Wend.  609,  and  2  R  S.  286,  §  60. 

The  principle  decided  in  Strong  v.  Tompkins  is,  that  a  sheriff 
cannot  acquire  any  right  from  an  agreement  contrary  to  law 
and  made  by  him  as  sheriff,  nor  justify  any  act  done  under  it, 
~  when  the  rights  of  third  persons  are  in  question.  Unless  he 
can  justify  the  taking  and  sale  of  the  engine  under  this  agree- 
ment, he  is  without  any  defence,  so  far  as  that  portion  of  the 
property  is  concerned.  The  levying  of  the  execution  after  the 
return  day  was  passed,  upon  property  subsequently  acquired, 
was  a  nullity.  (  West  v.  Shockley,  4  Harrington,  287.)  The  re- 
linquishment of  the  old  engine  and  boilers  was  invalid  as  to 
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the  plaintiff.  Notwithstanding  that,  he  would  have  the  right 
to  have  it  reseized  and  sold  to  satisfy  his  execution.  (CoUon  & 
Uhnan  v.  Ccvrrvp,  1  Wend.  365.) 

The  cases  cited  by  the  defendant  to  show  that  a  levy  may  be 
good  as  against  the  execution  debtor,  which  would  be  inopera- 
tive against  a  junior  execution  creditor,  or  a  bond  fide  purchaser, 
have  no  application  to  this  case.  {Ray  v.  JZarcouri,  19  Wend. 
495;  Van  Wyck  v.  Pine,  2  Hill,  666 ;  Dresser  v.  Ainsworth,  9 
Barbour,  S.  C.  620.) 

The  new  engine  was  not  property  which  in  judgment  of  law 
was  bound  by  the  execution  from  the  time  of  the  receipt  of  it 
by  the  sheriff,  or  at  any  time  before  the  return  day.  It  was 
not  the  property  of  the  debtor  until  after  the  return  day,  and 
it  is  doubtful  'from  the  evidence,  whether  it  was  even  within 
the  city  and  county  of  New  York  before  the  execution  had  run 
out  There  had  not  been,  and  could  not  have  been,  within  ihe 
life-time  of  the  execution,  any  levy,  either  actual  or  construc- 
tive. 

There  was  therefore  no  levy  to  interfere  with  the  right  of 
Sheldon  &  Duncan  to  execute  the  mortgage.  The  agreement 
by  force  and  virtue  of  Vhich  the  aheriff  claims  the  right  to 
hold  and  sell  the  new  engine  under  the  execution,  was  utterly 
void,  even  as  against  the  execution  debtors,  and  is  no  answer 
to  this  action. 

I  think  the  right  of  the  sheriff  to  hold  the  new  boilers  under 
his  levy,  is  unimpaired  by  any  fact  proved  in  this  case.  Al- 
though the  agreement  for  the  substitution  of  them  for  the  old 
was  illegal  and  void,  yet  as  they  were  actually  levied  upon  be- 
fore the  return  day  of  the  execution,  and  taken  in  charge  of  the 
sheriff,  they  are  as  much  bound  by  the  levy  as  if  no  such  agree- 
ment had  been  made.  The  validity  of  the  levy,  which  it  was  his 
duty  to  make,  is  not  affected  by  any  void  or  illegal  agreement 
respecting  the  new  boilers.  The  sheriff  claims  nothing  under  or 
by  reason  of  the  agreement ;  whether  he  had  made  it  or  not,  it 
was  his  duty,  for  aught  that  appears,  to  have  levied  upon  these 
boilers.  He  did  levy  upon  and  sell  them  under  the  execution. 
The  levy  was  prior  to  the  execution  of  the  mortgage  of  them 
to  the  plaintiff.  There  is  no  evidence  in  the  case  tending  to 
show,  that  the  delay  of  the  sheriff  to  sell  resulted  from  any  in* 
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struction  from  the  plaintiff  in  the  execution,  or  from  any  cause 
other  than  his  own  volition  or  the  exercise  of  his  own  discre- 
tion. The  pleadings  do  not  show,  as  was  insisted  on  the  argu- 
ment they  did,  that  the  notes  described  in  the  mortgage  were 
in  point  of  fact  given  at  the  time  the  mortgage  bears  date,  and 
for  the  purpose  of  securing  moneys  advanced  to  pay  for  the 
new  engine  and  boilers.  The  case  made  does  not  therefore 
show  that  the  plaintiff  furnished  the  money  to  pay  for  them, 
and  at  the  same  time  took  Sheldon  &  Duncan's  notes  for  the 
amount,  and  a  mortgage  upon  the  property  thus  paid  for,  to 
secure  the  repayment  of  the  advance,  and  that  the  title  in  them 
vested  in  Sheldon  &  Duncan  simultaneously  with  the  giving  of 
the  mortgage.  What  the  rights  of  such  a  mortgagee  upon  the 
other  facts  appearing  in  this  case  would  be,  is  a  question  which 
does  not  arise. 

We  are  of  opinion  that  the  verdict  should  have  been  limited 
to  the  value  of  the  new  engine,  which  the  jury  found  to  be 
$1400,  and  interest  on  it  from  April  2, 1850,  the  time  of  the 
conversion. 

The  judgment  entered  must  be  modified  accordingly,  and  a 
judgment  entered  for  $1400,  the  value  of  the  new  engine,  with 
interest  on  that  sum  from  April  2, 1850,  until  the  time  of  en- 
tering the  judgment. 


Bbouweb,  Receiver,  &c.  of  The  Pelican  Mut.  Insub.  Co. 
v.  John  H.  and  Wm.  H.  Habbeok. 

A  Mutual  Insurance  Company,  authorized  by  its  charter,  for  the  better  security 
of  its  dealers,  to  take  premium  notes  in  advance  of  persons  intending  to  receive 
polioies,  and  to  negotiate  such  notes  for  the  purpose  of  paying  claims  or  other- 
wise in  the  course  of  its  business,  may  lawfully  transfer  sneh  notes  to  a  party 
who  has  insured  in  the  company,  on  account  of  a  claim  for  a  loss,  or  to  any 
person,  on  a  discount  of  them  at  the  rate  of  7  per  cent,  per  annum. 

The  transfer  of  such  notes  by  the  president  alone,  without  a  previous  resolution 
of  the  board  of  directors,  is  valid,  he  being  authorised  by  the  by-laws  to  make 
contracts  and  transact  the  ordinary  business  of  the  Company. 

And  though  such  transfer  amounts  tq  over  $1,000,  yet  if  made  in  and  according 
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to  the  ordinary  course  of  its  business,  it  cannot  be  avoided  at  the  rait  of  a 
recuYer  subsequently  appointed,  notwithstanding  the  company  was  actually 
insolvent  at  the  time,  unlets  it  was  openly  and  notoriously  insolvent,  or  the 
party  to  whom  the  transfer  was  made  had  notice  of  the  insolvency. 

The  receiver  of  an  insolvent  corporation  cannot  impeach  or  disaffirm  the  lawful 
and  authorized  acts  of  the  corporation. 

Where  the  party  receiving  notes  discounts  them,  and  at  the  request  of  the  Com- 
pany pays  a  clajm  of  its  creditor,  which  was  usurious  but  not  known  to  the 
transferee  to  be  so,  the  transfer  to  him  is  not  thereby  invalidated. 

A  transfer  of  property  and  effects  of  a  company  amounting  to  over  $1,000,  can  be 
lawfully  made  in  and  according  to  the  ordinary  course  of  its  business  without 
s  previous  resolution  of  the  board  of  directors,  vis.  on  the  discount  of  a  note,  in 
payment  of  checks,  or  bills,  or  of  debts,  Ac.      , 
(Before  Campbell  and  Boswobth,  J.J.) 
May  17,  18 ;  June  19,  1852. 

The  facte  of  this  case  are  folly  stated  in  the  opinion  of  the 
court. 

>>f.  B.  Gutting,  for  plaintiff,  argued  the  following  points : 

L  The  transfer  to  the  defendants  of  the  effects  of  the  com- 
pany, to  the  amount  of  $8,393^,  was  not  authorized  by  a  pre- 
vious resolution  of  the  Board  of  Directors,  and  is  void,  (John- 
son v.  Brush,  3  Barb,  C.  R.  207 ;  1  R.  S.  591,  sec-  8.)  The 
term  "  effects "  embraces  every  species  of  property,  real  and 
personal,  including  things  in  action.  (1  R.  8.  599,  sec.  64.)  The 
transfer  of  the  effects  in  question  was  not  within  the  excep- 
tions specified  in  the  statute.  1.  They  were  not  promissory  notes, 
or  evidences  of  debt,  issued  by  the  officers  of  the  company  in 
the  transaction  of  its  ordinary  business.  2,  Nor  was  it  a  pay- 
ment in  specie  or  other  current  money,  or  in  bank  bills. 
3.  The  defendants  were  not  purchasers  for  a  valuable  considera- 
tion and  without  notice. 

XL  There  was  no  by-law  authorizing  the  transfer ;  and  if  there 
had  been,  it  would  be  void.    (1  R.  S.  600 ;  sec.  1.  sub.  6.) 

HL  The  decision  of  the  Chief  Justice,  that  the  plaintiff  must 
prove  open  avowed  insolvency;  and  that  actual  insolvency, 
unless  coupled  with  proof  that  defendants  knew  the  company 
to  be  insolvent,  was  not  sufficient  to  maintain  the  action,  was 
erroneous.    (Fols.  121, 122.) 

The  statute  declares  that  no  payment  made,  or  security  given 
by  any  moneyed  corporation  when  insolvent,  or  in  contempla* 
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tion  of  insolvency,  with  the  intent  of  giving  a  preference  to  any 
particular  creditor,  shall  be  valid  in  law ;  and  every  person 
receiving  any  of  the  effects  of  the  corporation  shall  be  bound  to 
account  therefor,  &c.  (1  E".  S.  591,  sec.  9.)  The  object  of  the 
statute  was  to  enforce  an  equal  distribution  of  the  assets,  and  is 
analogous  to  similar  provisions  in  bankrupt  laws. 

IV.  The  Chief  Justice  erred  in  dismissing  the  complaint ; 
he  thereby  decided  that  the  transfer  of  the  effects  of  the  com- 
pany was  valid,  although  not  authorized  by  any  previous 
resolution  of  the  Board  of  Directors ;  and  took  from  the  jury 
all  questions  of  fact,  and  amongst  others,  the  question  whether 
the  transfer  was  made  when  the  company  was,  in  fact,  insolvent, 
and  known  to  its  officers  to  be  so ;  whether  it  was  made  in  con- 
templation of  insolvency,  and  with  the  intent  of  giving  a  pre- 
ference to  the  defendants  over  other  creditors. 

Y.  The  company  w$s,  at  the  time  of  the  transfer  of  its  effects, 
actually  insolvent,  and  was  known  by  its  officers  so  to  be.  At 
least,  the  evidence  ought  to  have  been  left  to  the  jury. 

VI.  There  was  evidence  which  ought  to  have  been  submitted 
to  the  jury,  that  the  defendants  knew  or  had  reason  to  believe, 
or  had  notice  enough  to  put  them  on  inquiry  at  the  time  of 
obtaining  the  said  effects,  that  the  company  was  insolvent. 
If  notice  to  the  defendants  was  necessary,  the  court  erred  in 
shutting  opt  proof  of  the  credit  of  the  company  at  that  time. 
(Fol.  66.) 

VII.  The  debt  due  to  the  Beldens  was  usurious  and  void,  and 
the  company  was  entitled  to  demand  and  receive  from  them 
the  collaterals  in  their  possession.  The  defendants,  with  notice 
qf  the  usury,  received  these  securities,  and  became  substituted 
in  the  plaee  of  the  Beldens,  and  the  receiver  has  the  same  right 
to  claim  and  recover  these  effects  from  the  defendants,  that  he 
would  have  had  against  the  Beldens,  if  they  had  continued  to 
hold  them.  (Complaint,  fols.  9, 10.)  The  answer  does  not  con- 
trovert the  averment  of  usury  1 

VILL.  The  judgment  of  the  judge  at  special  term  ought  to  be 
reversed,  and  a  new  trial  ordered. 

James  W.  Gerard,  for  defendant,  insisted  as  follows — 

L    1  Revised  Statutes,  722,  third  edition,  enacts.  "  That  no 
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conveyance,  assignment,  or  transfer,  not  authorized  by  a  pre- 
vious resolution  of  its  board  of  directors,  shall  be  made  by  any 
such  corporation,  of  any  of  its  real  estate,  or  of  any  of  its  effects, 
exceeding  the  value  of  $1,000 ;  but  this  section  shall  not  apply 
to  the  issuing  of  promissory  notes,  or  other  evidences  of  debt, 
in  the  transaction  of  its  ordinary  business,  nor  to  payments  in 
specie  or  in  bank  bills  made  by  such  officers,  nor  to  avoid  any 
conveyance,  assignment,  or  transfer,  in  the  hands  of  a  purchaser, 
for  a  valuable  consideration,  and  without  notice." 

This  is  not  a  case  of  a  collusive  transfer,  made  with  an  illegal 
intent,  out  of  the  ordinary  course  of  the  business  of  the  com- 
pany, which  the  statute  was  intended  to  remedy.  These  notes 
were  not  directed  into  a  channel  foreign  to  the  business  of  the 
company,  but  were  used  in  the  course  of  the  regular  'business 
of  the  company  to  pay  its  debts.  The  title  of  the  Messrs. 
Belden  to  three  of  the  notes  accrued  on  the  12th  November, 
1847,  when  they  lent  on  them  $2,500 ;  and  the  title  of  Harbeck 
to  the  other  notes  accrued  on  the  6th  and  7th  December,  when 
they  lent  on  them  $2,000.  The  equity  of  redemption  of  the 
company  to  the  notes  was  extinguished  on  the  14th  December, 
when  the  Messrs.  Harbeck  discounted  the  notes  and  paid  the 
loan  to  the  Beldens,  and  deducting  their  own  loan,  and  the  loss 
on  the  brig  George,  paid  the  balance  in  cash  to  the  company. 

II.  The  transfers  of  the  notes,  and  the  signing  of  the  check 
on  their  face,  purport  to  be  the  act  of  the  company  in  the  man- 
ner and  form  required  by  their  by-laws,  and  the  invariable 
nsage  of  the  company.  The  statute,  even  in  cases  where  it 
applies,  can  only  operate  on  those  transfers  where  the  trans- 
feree knew  that  there  was  no  resolution,  so  as  to  create  an 
illegal  intent,  which  is  the  gravamen  of  the  complaint.  In  this 
case,  no  such  knowledge  was  proved  or  pretended. 

The  endorsements  being  regular  in  form,  as  the  endorsements 
of  the  company,  the  legal  presumption  is,  that  the  notes  were 
transferred  according  to  law ;  and  the  onus  is  on  the  plaintiff 
to  show  that  the  Harbecks  knew  that  they  were  not  so  trans- 
ferred ;  and  no  proof  of  any  such  notice  is  shown  or  pretended. 
(1  Hill,  11,  Safford  v.  Wykqff.  7  do.  91,  Bank  of  Vergermee 
v.  Warren.  1  Denio,  520,  GHttett  v.  Campbell.  3  Denio,  254, 
Aimesv.  Mutual  Insurance  Co.    1  Corns.  290.    22  Wend.  348.) 
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in.  But  by  the  twelfth  section  of  the  act  incorporating  this 
company,  these  notes  are  expressly  authorized  to  be  negotiated 
to  pay  losses  or  otherwise ;  and  this  section,  and  the  organiza- 
tion and  objects  of  mutual  insurance  companies,  and  the  whole 
spirit  of  their  charters,  override  and  modify  the  eighth  and 
ninth  sections  of  the  prior  statutes  of  1830,  applicable  to  money 
incorporations.  And  the  third  and  fifth  sections  of  the  charter 
of  the  Atlantic  Company  authorize  the  company  to  vest  that 
power  in  their  officers.    (Laws  of  1843,  p.  65.) 

This  modification,  authorizing  the  officers  to  pay  losses  by  a 
transfer  of  notes,  or  by  converting  them  into  money,  was  indis- 
pensable to  the  execution  of  their  ordinary  daily  business,  as 
the  trustees  met  but  once  a  month,  and  their  business  would 
stop  if  their  notes  could  not  be  turned  over  in  specie,  or  con- 
verted into  cash,  to  meet  the  daily  losses  of  the  company.  And 
such  was  their  unvaried  usage;  for  the  minute  books  of  this 
company  do  not  contain  a  single  resolution  of  the  transfer  of 
notes  to  pay  losses,  nor  was  such  a  resolution  ever  passed  by 
any  one  of  the  Mutual  Insurance  Companies  in  our  city.  (Case, 
fol.  251.) 

By  the  ninth  by-law  of  the  Pelican  Company,  and  uniform 
course  of  business  from  its  commencement,  the  trustees  allowed 
and  sanctioned  the  President  to  adjust  and  pay  losses,  and  for 
that  purpose  to  use  the  notes  of  the  company.  The  receiver, 
therefore,  is  estopped  from  committing  a  gross  fraud,  by  claim- 
ing adverse  to  the  by-law  and  practice  sanctioned  by  the 
trustees. 

This  custom  was  in  issue.     (Ans.  f.  46,  53.    Explication,  59.) 

The  third  section  of  the  charter  allows  the  corporate  powers 
to  be  exercised  by  the  trustees  themselves,  and  by  such  persons 
as  they  may  delegate  the  power. 

Such  delegation  may  be  shown  by  express  resolution,  or  may 
arise  from  the  general  course  of  business.  The  ninth  by-law 
was  such  an  express  delegation ;  and  under  it  the  President 
alone  adjusted  and  paid  losses*  by  the  transfer  of  notes,  or  bv 
getting  them  cashed  and  paying  in  money,  without  the  agency 
of  the  Board  of  Trustees,  or  any  other  person  or  persons. 

But  if  the  eighth  and  ninth  sections  of  the  general  act,  appli- 
cable to  money  corporations,  was  not  modified  by  the  twelfth 
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and  other  sections  of  the  charter  of  this  company,  the  defend- 
ants were  purchasers  of  these  notes  for  a  valuable  consideration, 
within  the  exception  in  the  eighth  section,  and  had  no  notice 
that  the  transfer  of  the  notes  to  them  or  to  the  Beldens  was 
made  without  a  previous  resolution  of  the  trustees.  {Meyer  v. 
Aspinwail.) 

The  consideration  was  not  only  a  valuable,  but  was  a  present 
one,  parted  with  at  the  time  of  the  transfer, — viz.  the  Beldens 
lent $2,500  on  their  notes;  Harbecks  lent  $2,000  on  their  notes, 
and  on  discounting  the  notes  also  paid  the  Beldens  $2,600.  In 
fact,  the  whole  transaction  may  be  considered  a  discounting  of 
the  notes,  and  applying  part  of  the  proceeds  to  pay  the  loss  on 
the  brig  George  of  $3,010,  which  was  conceded  by  the  com- 
plaint (fol.  8)  to  have  been  adjusted,  liquidated,  and  due. 

The  payment  of  a  loss  was  decided  in  Aywnwall  v.  Meyer  to 
be  a  valuable  consideration,  within  the  exception  of  the  eighth 
section. 

That  the  eighth  section  cannot  apply  to  a  payment  in  money 
or  notes  of  a  loss,  made  by  an  insurance  company  in  the  ordi- 
nary course  of  its  business,  but  only  to  a  transfer,  conveyance, 
or  assignment  of  its  real  estate  or  similar  permanent  effects  as 
contra-distinguished  from  its  notes  or  cash  with  which  it  paid 
its  losses,  is  clear  from  the  language  of  the  ninth  section,  which 
makes  an  evident  distinction  between  such  transfer  and  the 
payment  of  a  debt  or  loss,  for  it  says, ."  no  such  conveyance, 
assignment,  or  transfer,  nor  any  payment  made  or  security 
given,  &c,  shall  be  valid,  Ac,  in  case  of  insolvency. 

IV.  The  insolvency  that  avoids  a  transfer  payment  or  secu- 
rity to  a  creditor  means  an  open  notorious  insolvenoy,  by  which 
the  creditor  is  presumed  to  have  notice, — or  secret  insolvency 
with  actual  notice. 

The  statute  did  not  mean  to  avoid  payment  of  losses  made 
by  a  mutual  insurance  company  in  the  ordinary  course  of  its 
business,  while  the  company  is  going  on  with  its  business  appa- 
rently as  usual, — although  it  might  afterwards  appear,  that,  if 
they  had  wound  up  that  day,  the  company  with  its  assets  was 
utterly  unable  to  meet  its  debts, — but  only  to  avoid  one  creditor 
knowingly  getting  a  preference  in  the  distribution  of  assets 
after  a  company  has  stopped  or  failed  in  its  business,  in  the 
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popular  sense  of  the  term,  or  is  about  to  do  so,  and  the  creditor 
knowing  it,  unjustly  and  with  an  illegal  intent,  gets  such  pre- 
ference  for  an  old  debt  (2  Young  and  Jervis,  469,  (fatten,  v. 
Langer.) 

That  this  is  the  intention  of  the  statute  is  manifest — first, 
from  its  phraseology ;  second,  from  the  injustice  which  would 
otherwise  be  done  to  insurers  who  received  payment  of  losses, 
which  they  may  be  called  upon  to  reftmd  at  any  future  period 
of  time' within  six  years  on  a  company  openly  bursting  up,  and 
a  receiver  appointed ;  and  third,  from  the  penal  consequences 
attached  to  every  director  who  assents  to  such  transfer,  security, 
or  payment,  by  the  tenth  and  eleventh  sections  of  the  act, — 
viz.  a  liability  to  the  creditors  and  stockholders  to  the  extent 
of  loss  thereby  sustained,  and  to  be  liable  as  a  criminal  for  a 
misdemeanor,  punishable  by  fine  and  imprisonment. 

Y.  Again:  when  the  Beldens  and  the  Harbecks  acquired 
the  title  to  these  notes,  on  the  12th  November  and  the  6th  and 
7th  December,  they  were  not  creditors,  nor  did  they  receive- 
them  in  any  such  capacity,  but  as  lenders  of  money  presently 
advanced  on  the  strength  of  these  notes, — a  present  considera- 
tion,— which  moneys  were  applied  by  the  company  to  its  use. 

VI.  Neither  on  these  days,  nor  on  the  14th  December,  when 
the  transaction  was  closed  by  the  discounting  of  the  notes,  had 
the  company  failed  or  stopped  its  business,  or  contemplated 
doing  so.  On  the  contrary,  they  continued  their  business  for 
nearly  three  months  afterwards,  effecting  policies  and  paying 
losses ;  and  contemplated  new  officers  to  be  brought  in,  with  a 
new  subscription  and  new  patronage,  as  appears  by  the  minutes 
of  the  company. 

VlL  Open  insolvency  was  not  pretended ;  and  if  the  com- 
pany was  actually  insolvent,  there  was  not  a  particle  of  proof 
to  go  to  the  jury  to  show  that  they,  the  Beldens  or  the  Har- 
becks, knew  it. 

The  Harbecks  had  been  old  insurers  with  the  company ;  and 
so  far  from  suspicion  of  their  insolvency,  they  in  August,  1847, 
gave  to  the  company  a  subscription  note  of  $3,000,  which  they 
discounted  and  paid  in  October  or  November, before  due;  and 
the  company  owed  on  it,  at  the  time  of  their  failure,  $2,000. 
(See  Case,  fol.  258.)     * 
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William  H.  Harbeck,  in  June,  1846  (Case,  fol.  154),  had  been 
elected  a  trustee ;  but  he  never  attended  a  meeting.  From  ill 
health,  he  resigned  July  14, 1847  (fol.  109).  Dixey,  from  the 
same  office,  was  named  as  a  trustee,  who  never  attended  but 
one  meeting.    (See  Case,  fol.  254.) 

It  requires  mutual  knowledge  of  insolvency  or  contemplated 
insolvency  to  avoid  the  payment 

The  statute  requires  an  illegal  intent.  There  can  be  no  ille- 
gal intent  without  knowledge.  The  complainant  well  knew 
that;  for  the  grwwmen  of  thto  complaint  is  to  carry  out  an 
illegal  intent    (Complaint,  fol.  16, 17, 18,  21.) 

Tffl.  The  transaction  was  not  paying  or  preferring  a  credi- 
tor at  all,  but  it  was  a  negotiating  of  notes  for  present  consi- 
deration, to  pay  losses  and  raise  money  for  the  use  of  the 
company ;  and  there  was  no  evidence  to  submit  to  the  jury. 
Suppose  these  notes  had  been  discounted  on  the  14th  Decem- 
ber, by  the  bank  with  which  the  company  kept  its  account, 
would  any  sane  man  pretend  to  question  the  title  of  the  bank 
to  these  notes  i 

There  is  not  a  particle  of  law,  justice,  or  honesty,  in  the  claim 
of  the  receiver ;  and  every  point  that  can  be  raised  in  this  case 
has  been  decided  by  this  cou^t,  in  the  cases  of  Meyer  and 
Aspinwall,  and  Harbeck  and  Bishop,  confirmed  by  the  Court 
of  Appeals. 

IX.  These  Mutual  Safety  Insurance  Companies  are  not 
monied  corporations  within  the  meaning  of  the  Revised  Sta- 
tutes. They  were  nbt  in  existence  then,  nor  were  they  contem- 
plated.   (1  Denio,  520,  GiUet  v.  Campbell.) 

m 

By  the  Coubt.  Boswokth,  J. — On  the  12th  of  Nov.,  1847, 
the  Pelican  Mutual  Insurance  Company  borrowed  of  0.  &  G. 
Belden  $2,500.  No  time  was  fixed  by  the  terms  of  the  loan 
when  the  money  was  to  be  repaid.  The  company  gave  a 
memorandum  check  for  the  sum  borrowed,  signed  by  their 
president,  payable  to  the  order  of  and  endorsed  by  their  secre- 
tary, and  at  the  same  time  delivered  to  the  Beldens  as  col- 
lateral security  for  the  return  of  the  money  three  promissory 
notes  belonging  to  the  company,  and  being  part  of  their  pro- 
perty and  effects.  • 
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On  the  6th  of  December  the  defendants  loaned  to  the  com- 
pany $1,000,  and  on  the  7th  of  December  the  further  sum  of 
$1,000,  and  on  one  of  those  days  received  from  the  company  ai? 
collateral  security  for  the  repayment  of  the  loans,  promissory 
notes,  being  of  the  property  and  effects  of  the  company,  and 
amounting  to  between  $4,000  and  $5,000.  The  moneys  thus 
borrowed  of  the  defendants  and  the  Beldens  were  properly 
applied  to  the  use  of  the  company  in  the  transaction  of  their 
ordinary  business.  The  notes  turned  out  as  collateral  were* 
tai;en  in  the  regular  course  of  the  company's  business,  for  pre- 
miums, for  risks  on  various  vessels. 

On  and  prior  to  the  14th  of  December,  1847,  the  company 
owed  the  defendants  $3,010,  for  a  loss,  under  a  policy  of  insur- 
ance, effected  by  the  defendants  on  the  brig  George,  in 
March,  1846. 

On  the  14th  of  December,  the  defendants  discounted  for  the 
company  all  of  the  collaterals  which  were  held  by  themselves 
and  the  Beldens,  and  retained  pursuant  to  the  terms  of  the 
arrangement  under  which  the  discount  was  made. 

Their  loan  of      -        -        -        -        -        -  $2,000 

The  amount  of  loss  of  brig  George    -        -  3,010 
For  discount  on  the  notes  and  interest  on  the 

money  lent 649  31 

And  paid  to  the  Beldens  for  the  company  their 

loan  of        -        -        -        -        -        -  2,500 

And  for  interest  on  their  loan    -  120 
And  to  the  company  the  balance  of  the  pro- 
ceeds, being 113  98 

x  These  notes  were  discounted  by  the  defendants  at  the  rate  of 
seven  per  cent. 

There  was  no  resolution  of  the  trustees  formally  authorizing 
the  transfer  of  the  collaterals  to  either  the  Beldens  or  the 
defendants,  or  the  transfer  of  them  to  the  defendants  at  the 
time  the  latter  discounted  them. 

The  company  continued  to  transact  business  and  take  risks 
until  the  28th  of  January,  1848. 

On  the  3d  of  Januaiy,  1848,  creditors  of  the  company  pre- 
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sented  to  the  Supreme  Court  a  petition,  which  set  forth  the 
insolvency  of  the  company,  their  inability  to  pay  their  debts, 
and  prayed  for  an  order  or  judgment  dissolving  the  company, 
and  for  the  appointment  of  a  receiver,  and  for  an  injunction. 

On  the  18th  of  February,  1848,  the  Supreme  Court  decreed 
the  dissolution  of  the  company,  granted  an  injunction,  and 
ordered  the  appointment  of  a  receiver.  The  plaintiff  was 
appointed  such  receiver  on  the  14th  of  March,  1848. 

The  plaintiff  brings  this  action  to  avoid  -the  transfers  of  the 
notes  discounted  by  the  defendants  on  the  14th  of  December, 
1847,  and  to  compel  them  to  account  for  the  moneys  they  have 
collected  upon  any  of  these  notes  with  interest,  and  to  pay  the 
value  of  such  of  them  as  may  remain  in  their  hands  uncol- 
lected. 

The  plaintiff's  counsel  insisted  that  the  transfer  to  the  defend- 
ants on  the  14th  December,  1847,  of  the  notes  in  question, 
amounting  to  $8,3p3  $,  was  void  on  two  grounds : 

1.  Because  the  transfer  was  not  authorized  by  a  previous 
resolution  of  the  board  of  ^directors. 

2.  Because  (as  he  insisted  the  fact  was),  the  company  at  the 
time  of  the  transfer  was  actually  insolvent,  or  made  it  in  con- 
templation of  insolvency,  and  with  the  intent  of  giving  a  pre- 
ference to  the  defendants  over  other  creditors. 

He  also  insisted  that  there  was,  at  least,  sufficient  evidence 
to  call  for  the  submission  to  the  jury  of  the  question,  whether 
the  company  was  not  in  fact  insolvent,  and  whether  the  defen- 
dants did  not  know  of  the  fact,  or  have  such  notice  as  made  it 
their  duty  to  inquire  how  that  fact  was.  He  also  objected  that 
proper  evidence  to  be  submitted  to  the  jury  was  excluded  by 
the  court.  The  Chief  Justice  before  whom  the  cause  was  tried, 
decided  that  on  the  evidence  given,  the  plaintiff  could  not 
recover,  unless  he  proved,  that  at  the  time  of  the  transfer  the 
company  was  either  openly  and  avowedly  insolvent,  or  actually 
insolvent,  and  that  the  defendants  had  knowledge  of  it 

When  the  plaintiff  rested,  the  Chief  Justice,  on  the  motion  of 
defendants'  counsel,  dismissed  the  complaint,  on  the  ground  that 
there  was  no  evidence  of  open  or  distinct  insolvency,  nor  suffi- 
cient evidence  of  a  knowledge  by  the  defendants  of  actual 
insolvency,  to  entitle  the  plaintiff  to  htfve  that  question  of  feet 
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submitted  to  the  jury.  The  plaintiff  excepted,  and  the  only 
questions  presented  for  review,  relate  merely  to  the  accuracy 
of  the  decisions  made  at  the  trial. 

It  appeared  very  clearly  from  the  evidence,  that  it  was  part 
of  the  ordinary  and  accustomed  business  of  the  president  to 
adjust  and  pay  losses.  One  of  the  by-laws  (the  third)  of  the 
company  gives  authority  to  the  president,  vice-president,  or 
either  of  them,  "  to  sign  the  policies  of  the  company,  and  trans- 
act its  ordinary  business." 

The  ninth  by-law  gives  them  "  authority  to  settle  and  pay 
all  claims  for  losses  and  return  premiums  in  full,  or  by  compro- 
mise, except  such  claims  as  in  their  judgment  may  be  deemed 
of  a  doubtful  character,  in  which  case  the  same  shall  be 
referred  to  the  committee  of  advice,  .and  settledvor  adjusted 
as  the  committee  may  determine." 

In  1845-6  the  company  occasionally  paid  losses  in  notes. 
These  notes  being  payable  one  year  from  date,  it  was  difficult 
to  get  them  discounted  by  the  banks,  and  sometimes  money 
was  borrowed  to  pay  losses.  The  president  transacted  the 
business  of  adjusting  and  paying  the  losses.  This  course  of 
business  was  not  only  well  known  -to  the  trustees,  but  it  was 
expressly  provided  by  the  by-laws  that  the  president  might 
transact  this  business  and  all  the  ordinary  concerns  of  the 
company. 

I  think  this  mode  of  dealing  and  transacting  the  business  of 
the  company  is  clearly  authorized  by  its  charter.  The  fourth  sec- 
tion declares  that  "  it  shall  possess  all  the  powers  and  privi- 
leges, and  be  subject  to  all  the  restrictions,  reservations,  and 
limitations,  which  are  reserved,  granted,  or  imposed  upon  the 
Atlantic  Mutual  Insurance  Company  by  the  act  incorporating 
that  company,"  with  two  exceptions,  which  have  no  bearing 
upon  any  point  controverted  in  this  action.  (Laws  of  1843,  p. 
66,  §4.) 

The  act  incorporating  the  Atlantic  Mutual  Insurance  Com- 
pany, provides  that  "  all  the  corporate  powers  of  the  said  com- 
pany shall  be  exercised  by  a  board  of  trustees,  and  such  officers, 
clerks,  and  agents,  and  other  persons  as  said  trustees  may  appoint 
from  time  to  time."  (Laws  of  1842,  p.  262,  §  3.)  It  authorizes 
the  trustees  "  to  make  such  other  by-laws  as  may  be  deemed 
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necessary  for  the  government  of  the  officers  and  the  conduct 
of  their  affairs.  (Id.  §  5.)  That  the  company,  for  the  better 
security  of  its  dealers,  may  receive  notes  for  premiums  in 
advance,  of  persons  intending  to  receive  its  policies,  and  may 
negotiate  such  notes  for  the  purpose  of  paying  claims,  or  other- 
wise, in  the  course  of  its  business. "    (Id.  §  12.) 

The  company  is  expressly  authorized  by  its  charter  to  nego- 
tiate notes  for  the  purpose  of  paying  losses :  so  far  as  the  trans- 
action of  the  14th  of  December,  1847,  was  a  negotiation  of  its 
notes  to  pay  losses  under  the  policy  of  insurance  on  the  brig 
George,  its  legality  is  found  in  the  charter  of  the  company, 
and  is  valid,  unless  it  was  of  such  a  character  as  to  subject  it  to 
the  operation  of  the  prohibitory  provisions  of  the  8th  or  9th 
section  of  the  1st  of  R.  S.  p.  591. 

It  certainly  cannot  be  of  the  least  consequence  whether  they 
are  negotiated  directly  to  the  person  to  whom  the  loss  is  paya- 
ble, or  to  some  third  person  who  is  willing  to  discount  them, 
and  thus  enable  the  company  to  pay  the  loss  in  money. 

The  act  is  explicit  that  they  may  not  only  be  negotiated  for 
the  purpose  of  paying  claims,  not  losses  merely,  but  claims,  or 
"  otherwise,  in  the  course  of  its  business." 

The  negotiation  of  notes  to  the  Beldens  on  the  12th  of  Novem- 
ber, and  to  the  defendants  on  the  6th  and  7th  of  December,  as 
security  for  money  borrowed  of  them,  was  a  transaction  in  the 
course  of  its  ordinary  business.  The  money  was  borrowed  for 
the  use  of  the  company,  was  applied  to  its  legitimate  business, 
and  for  aught  that  appears  in  paying  losses.  Those  who  loaned 
the  money  had  a  just  claim  against  the  company  for  its  repay- 
ment ;  the  company  was  authorized  by  its  charter  to  negotiate 
its  notes  for  the  purpose  of  paying  these  claims.  It  did  so 
negotiate  them  on  the  14th  of  December,  1847,  to  the  defendants, 
who  retained  sufficient  of  the  proceeds  to  satisfy,  and  in  pay- 
ment of  the  amount  due  them,  and  paid  for  the  company  to 
the  Beldens  and' to  the  company  the  residue  of  the  proceeds,  in 
cash,  amounting  to  the  sum  of  $2,733^T. 

The  transaction  was  clearly  a  proper  one,  unless  it  can  be 
avoided  on  the  ground  that  it  fails  within  some  one  of  the  pro- 
hibitions contained  in  the  8th  or  9th  section  of  1  R.  S.  p.  591. 
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I  think  it  does  not  come  within  any  prohibition  contained  in  the 
8th  section. 

That  section  allows  the  issuing  of  notes  or  other  evidences  of 
debt  by  the  officers  of  a  company  in  the  transaction  of  its  ordi- 
nary business,  amounting  to  more  than  $1000  at  a  time.  It 
was  insisted  that  the  issuing  of  notes  or  other  evidences  of  debt, 
as  here  used,  means  obligations  or  promises  to  pay,  made  by 
the  company  itself,  and  not  notes  owned  by  it  and  made  by 
third  persons.  If  this  be  so,  it  is  not  obvious  that  this  section 
can  have  any  full  practical  application  to  incorporations  of  the 
nature  of  this  one.  Ordinarily  it  could  not  well  have  any  notes 
or  evidences  of  debt  to  issue  except  those  made  by  its  dealers. 
The  Revised  Statutes  declare  that "  the  term,  evidences  of  debt," 
as  used  in  this  title,  shall  be  construed  to  embrace  every  written 
instrument  or  security,  for  the  payment  of  money,  importing  on 
its  face  the  existence  of  a  debt,  and  whether  under  seal  or  other- 
wise." (1  E.  S.  599,  §  65.)  The  statute  therefore  makes  it 
include  evidences  of  debts,  other  than  of  the  debts  of  the  com- 
pany itself.  Neither  is  it  obvious  if  this  claimed  construction 
be  correct,  why  the  transfer  by  a  bank  of  $1000  at  a  time,  of 
bills  made  by  other  banks,  on  discounting  a  note,  is  not  as 
much  prohibited  by  §  8,  as  a  transfer  by  this  company  of  its 
premium  notes  in  payment  of  a  claim  or  on  a  sale  of  them  for 
cash. 

This  transaction  was,  in  effect  as  well  as  in  form,  either  a  sale 
of  the  notes  upon  a  discount?  of  them  by  the  defendants,  or  a 
negotiation  of  them  in  payment  of  claims.  Either  disposition 
of  them  is  expressly  authorized  by  §  12  of  the  act  of  1842. 
(Laws  of  1842,  p.  263.) 

The  president  could  lawfully  be  authorized  to  transact  such 
business.  The  uniform  usage  of  the  company  in  transacting  it 
through  him,  coupled  with  the  powers  conferred  by  the  by-laws, 
constituted  him  a  fully  authorized  agent  for  that  purpose,  and 
his  hondfide  transactions  with  its  dealers  bind  the  company  and 
the  plaintiff.  (Howland  v.  Myer,  3  Corns.  290;  Hyde  v. 
Lynde,  4  Corns.  387.)  I  do  not  think  that  a  previous  resolution 
of  the  company  is  necessary  to  authorize  each  or  any  particular 
transfer  by  an  incorporation  of  over  one  thousand  dollars  of  its 
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effects,  where  the  transfer  is  made  in  and  according  to  the  ordi- 
nary course  of  its  business,  and  to  pay  just  claims.  (2  Sandford 
S.  C.  R.  180  ;  AzprnvxtU  v.  Myer,  S.  0,  3  Corns.  290.) 

I  think  that  the  complaint  was  properly  dismissed,  and  that 
the  plaintiff  could  not  recover  on  proving  less  than  was  required 
of  him  at  the  time.  If  he  could  have  proved  that  the  company 
was  openly  and  notoriously  insolvent  on  the  14th  of  December, 
1847,  or  that  it  was  actually  insolvent,  and  that  the  defendants 
had  knowledge  of  the  fact,  then  the  discount  of  the  notes  might 
have  been  regarded  as  a  transaction,  in  effect,  designed  to  secure 
payment  to  the  defendants  of  the  loss  that  had  been  incurred 
by  the  company  under  its  insurance  of  the  brig  George,  and  to 
prefer  them  to  that  extent  over  other  creditors.  The  only  words 
in  the  9th  section  which  could,  even  in  that  aspect,  be  regarded 
as  descriptive  of  this  transaction  are,  "no  transfer,  nor  any 
payment  made,  by  any  such  corporation  when  insolvent,  or  in 
contemplation  of  insolvency,  with  the  intent  of  giving  a  pre- 
ference to  any  particular  creditor  over  other  creditors  of  the 
company,  shall  be  valid  in  law."  There  certainly  was  no  judg- 
ment suffered,  lien  created,  or  security  given.  There  was  a 
transfer  of  some  notes  which  the  Beldens  held  as  security  for 
money  loaned.  The  other  notes  were  held  by  the  defendants 
at  the  time,  as  security  for  moneys  previously  loaned  by  them. 
The  notes  held  by  each  amounted  to  more  than  their  loans,  and 
could  be  lawfully  retained  until  the  loans  were  repaid.  The 
transfers  made  at  the  time  of  the  loans  were  not  made  with 
intent  of  giving  a  preference,  or  to  secure  any  pre-existing  debt 
Money  was  then  borrowed  temporarily  on  the  security  of  the 
transferred  notes.  It  was  certainly  lawful  to  repay  the  loans 
out  of  the  proceeds  of  such  notes.  It  was  lawful  for  the  defend- 
ants, at  the  instance  of  the  company,  to  discount  at  the  rate  of 
seven  per  cent  the  notes  held  by  the  Beldens,  and  pay  the 
latter  the  amount  of  their  loan  and  interest.  There  was  nothing 
as  to  which  the  defendants  could  be  preferred,  or  which  the  com- 
pany could  have  then  had  an  intent  to  prefer,  unless  it  was  the 
debt  for  the  loss  of  the  brig  George.  Unless  such  facts  could 
be  proved  as  would  clearly  show  that  the  purpose  of  the 
defendants  in  discounting  the  notes  on  the  14th  of  December 
was  to  obtain  payment  of 'that  debt  from  a  company  insolvent, 
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and  known  to  be  bo,  there  could  be  no  ground  for  saying  that 
the  transaction  was  a  payment  made  by  an  insolvent  company 
with  intent  to  prefer  one  of  its  creditors  over  another.  If  the 
transfer  or  the  payment,  whatever  it  may  be  called,,  was  not 
made  with  that  intent,  then  it  is  not  prohibited  by  the  ninth 
section. 

It  cannot  be  successfully  pretended,  that  if  a  company  of 
this  character  which  does  not  intend  to  suspend  operations,  or 
believe  that  it  must  necessarily  fail,  and  continues  its  busi- 
ness, believing  it  will  sustain  itself  by  means,  which  it  confi- 
dently expects  to  be  able  to  command,  but  which  it  ultimately 
fails  to  get,  cannot  make  valid  payments  to  its  bond  fide  deal- 
ers, while  in  this  condition,  although  the  result  may  show,  that 
in  point  of  fact  its  me^ns  were  insufficient  when  these  pay- 
ments were  made  to  satisfy  its  creditors  in  full. 

The  condition  of  these  defendants,  on  the  14th  of  December, 
1847,  was  this :  They  held  $3,500  (in  amount)  "of  notes  of  the 
company,  as  security,  for  a  loan  of  $2,000,  made  on  their 
credit.  The  company  owed  them  another  debt  of  $3,010, 
contracted  in  the  regular  course  of  its  business.  They  receiv- 
ed from  the  company,  notes  amounting,  with  those  they  held, 
to  $8,393,foJ:  they  took  these  notes  in  satisfaction  of  the  loan 
of  $2,000,  and  of  the  interest  due,  on  account  of  their  debt  of 
$3,010,  and  actually  advanced  in  cash  $2738ftJ. 

Unless  all  this  was  done  merely  to  prefer  them,  as  to  the 
debt  of  $3,010,  over  other  creditors,  and  with  that  intent,  why 
should  they  not  retain  the  notes  i  And  how  can  the  intent 
thus  to  prefer  them  exist,  or  be  established,  unless  it  be  true 
that  the.  company  making  the  transfer  was,  in  fact,  insolvent, 
and  the  defendants  had  knowledge  of  that  fact  Unless  they 
knew  of  such  insolvency,  or  believed  it  to  exist,  the  idea  of 
obtaining  a  preference  by  the  transaction,  or  the  possibility  of 
that  being  an  inducement  to  it,  would  be  out  of  the  question. 

What  the  actual  condition  of  the  company  then  was,  is  not 
precisely  shown.  There  was  evidence  enough,  I  think,  to  justi- 
fy the  submission  of  the  question,  of  its  being,  in  fact,  unable 
to  pay  all  its  debts,  but  not  to  justify  a  jury  in  finding,  that 
the  defendants  knew  or  believed  that  to  be  the  fact.  The  evi- 
dence showed  that  the  defendants  advanced  their  subscript 
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tion  note  to  the  company  in  August,  1847,  for  $3,000,  and  dis- 
counted it  for  the  company  in  October  or  November,  1847. 
That  the  company  yet  owes  them  at  least  $2,000,  on  this  note. 
If  they  were  favorite  creditors  whom  the  company  intended  to 
prefer,  or  who  sought  payment  by  way  of  preference  through 
the  transaction  of  December,  1847,  it  is  singular  that  no 
attempt  was  made  to  obtain  payment  of  the  amount  owing  to 
diem  by  the  company.  There  was  no  evidence  that  the  defen- 
dants at  any  time  applied  to"  any  officer  of  the  company  for 
payment  or  security,  or  conversed  with  them  or  with  any  one 
else  relative  to  the  particular  condition  of  the  affairs  of  the 
company,  or  knew  or  heard  that  dealers  who  applied  for  pay- 
ment of  liquidated  or  conceded  losses  were  refused  payment ; 
or  delayed  in  receiving  it.  The  company  continued  to  pay 
losses  until  the  first  of  January,  1848.  The  secretary  testified 
that  on  the  28th  of  December  the  company  paid  losses  to  the 
amount  of  $9,000,  and  that  it  had  then  a  surplus  of  assets. 
If  the  company  was  actually  insolvent,  there  was  no  evidence 
tending  to  show  that  the  defendants  knew  that  fact 

Without  such  evidence  the  transaction  of  the  14th  of  Decem- 
ber, between  the  defendants  and  the  company  was,  as  between 
them,  one  that  occurred  in  and  according  to  its  ordinary  course 
of  business,  in  which  a  loss  owing  was  paid  by  the  company, 
and  the  defendants  discharged  a  just  claim  and  bond  fide 
advanced  money  to  the  company. 

That  the  intent  to  prefer  one  creditor  of  an  insolvent  com- 
pany to  another,  is  essential  to  render  a  transfer  by  such  a  com- 
pany invalid,  is  illustrated  by  §  71,  of  the  article  in  relation  to 
the  voluntary  dissolution  of  corporations.  (2  R.  S.  469,  §  71.) 
That  section  declares  all  transfers  made,  after  the  filing  of  a 
petition  for  dissolution,  in  payment  of,  or  as  security  for  a  pre- 
existing debt,  or  for  any  consideration,  void  as  against  the 
receivers  who  may  be  appointed,  and  as  against  the  creditors 
of  the  corporation,  irrespective  of  the  intent  with  which  the 
transfer  is  made.  That  provision  applies  as  well  to  the  case 
where  a  petition  for  a  dissolution  is  presented  by  the  directors, 
trustees,  or  other  officers  of  a  corporation,  as  by  its  creditors- 
(2  R.  S.  463,  §  39,  40,  and  41  and  42 ;  and  id.  467,  §  58,  65,  67> 
68,  70,  and  71.) 

D.— L  9 
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§  9  of  1  B.  S.  591,  declares  transfers  by  an  insolvent  com- 
pany invalid  when  made  with  intent  to  pay  or  secure  one  credi- 
tor, in  preference  to  another.  Tt  was  not  intended  to  invalidate 
a  fair  bond  fide  transaction  between  itself  and  one  of  its 
dealers,  who,  without  notice  of  its  actual  insolvency,  discounted 
its  notes  according  to  its  ordinary  course  of  business,  although 
as  part  and  parcel  of  the  transaction  he  was  paid,  and  cancelled 
a  just  claim. 

The  defendants'  counsel,  referring  to  the  9th  of  December, 
1847,  asked  a  witness  this  question :  "  What  was  the  credit  of  the 
company  at  that  time?"  Upon  objection,  the  question  was 
excluded,  and  an  exception  taken  to  the  opinion  of  the  court : 
This  decision,  taken  in  connexion  with  the  further  decision 
that  the  plaintiffs  might  show  open  and  notorious  insolvency, 
or  actual  insolvency  and  knowledge  of  it  by  the  defendants, 
must  be  regarded  as  conclusive  on  this  motion,  that  the  ques- 
tion was  not  put  for  the  purpose  of  proving  that  the  company 
was  then  generally  reputed  to  be  insolvent:  that  course  of 
inquiry  was  expressly  perpritted  to  the  plaintiff's  counsel  by 
the  court;  the  question,  upon  all  fair  intendment,  must  be 
deemed  to  have  been  put  with  a  view  to  ascertain  rather  the 
relative  standing  of  the  company,  as  to  the  extent  of  its  busi- 
ness, the  general  character  of  its  risks,  and  the  amount  of  its 
capital,  or  other  points  entirely  compatible  with  the  absence  of 
all  suspicion  of  insolvency,  than  its  general  reputation  for  actual 
solvency  or  insolvency :  I  think  the  question  as  put  was  properly 
excluded. 

It  requires  a  somewhat  strained  construction,  in  which  every 
inference  and  intendment  must  be  taken  unfavorably  against 
the  defendants,  to  hold  that  the  loan  by  the  Beldens  was  usu- 
rious. Whatever  the  contract  was,  the  defendants  were  not 
parties  to  it.  They  do  not  claim  under  it,  nor  do  their  rights 
depend  upon  it  If  the  company,  in  the  ordinary  course  of  its 
business,  deemed  it  for  its  own  interests  to  pay  a  usurious  rate  of 
interest,  I  do  not  see  that  after  having  paid  it  they  had  any  rights 
left,  except  to  bring  an  action  within  one  year  thereafter,  to 
recover  back  the  usurious  excess  from  the  person  receiving  it. 
(1  B.  S.  p.  772,  §  3.) 
The  defendants  did  not  receive  this  excess.     They  advanced 
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the  $2,620  for  the  company  to  the  Beldens,  and  it  does  not 
eyen  appear  that  they  knew  any  part  of  the  advance  was  to 
compensate  the  Beldens  at  a  greater  rate  than  7  per  cent  for 
the  loan  of  money.  There  is  nothing  in  the  evidence  npon 
this  point  establishing  any  right  to  have  the  transaction  of  the 
14th  of  December  avoided  on  the  ground  that  the  loan  by  the 
Beldens  on  the  12th  of  November  was  usurious. 

This  case  has  been  considered  upon  the  assumption  that  the 
provisions  of  the  8th  and  9th  sections  of  1  R.  S.  p.  591  are 
applicable  to  this  company,  so  far  as  they  do  not  conflict  with 
the  terms  of  this  charter.  Whether  they  are  or  are  not  appli- 
cable, it  is  unnecessary  to  decide.  If  applicable  to  that  extent, 
they  do  not  invalidate  the  transaction  of  December  14th,  if  the 
view  that  has  been  taken  of  it  be  correct. , 

The  first  and  second  articles  of  that  title  treat  of  corporations 
whose  powers,  by  the  terms  of  their  charter,  are  to  be  exercised 
by  a  board  of  directors.  Section  63  of  the  third  article  of  that 
title  declares  that  the  term  directors,  as  used  in  that  title,  shall 
be  construed  to  mean  all  persons  having  by  law  the  direction 
or  management  of  the  affairs  of  any  such  corporation,  by  what- 
ever name  they  may  be  described  in  its  charter,  or  known  in 
law.    (1  K.  S.  p.  599,  §  33.) 

Bronson,  Ch.,  in  GilleU  v.  Campbell,  expressed  the  opinion 
that  sections  8  and  9  only  extend  to  such  moneyed  corporations 
as  are  by  their  charters  subject  to  the  management  of  a  board 
of  directors,  trustees,  or  other  officers.    (1  Denio,  523.) 

That  they  did  not  extend  to  corporations  whose  powers, 
instead  of  being  made  by  their  charters  exercisable  by  a  board 
of  trustees,  might  be  vested  at  the  will  of  the  corporation  in  a 
single  agent  or  officer. 

It  is  unnecessary,  on  the  facts  appearing  and  evidence  given  in 
this  case,  to  decide  that  question,  and  no  opinion  is  intended  to 
be  expressed  upon  it  We  are  of  the  opinion  that  no  error  was 
committed  by  the  judge  at  the  trial,  and  that  a  judgment 
should  be  entered  in  favor  of  the  defendants. 
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In  pleading  the  statute  of  frauds  an  express  reference  to  the  statute  by  its  title 
or  otherwise  is  not  necessary.  It  is  sufficient  to  set  forth  the  facts  which  ren- 
der its  provisions  applicable. 

The  words  "at  the  time  of  sale,"  in  §  4  tit  2  of  the  statute  of  frauds, must  be 
strictly  construed,  and  mean  that  the  memorandum  which  is  required  to  be 
made  by  an  auctioneer  shall  be  made  to  inttanti  that  the  sale  is  completed. 

In  this  case,  the  prioe  of  the  goods  (a  pair  of  horses)  sold  at  auction  exceeded  $60, 
and  the  memorandum  of  the  auctioneer  was  not  completed  by  the  entry  of  the 
name  of  the  person  on  whose  account  the  sale  was  made  until  some  hours  after 
the  sale.  Held  that,  from  the  want  of  a  sufficient  memorandum  or  note  in 
writing,  the  contract  was  void. 

Held  also,  that  there  was  no  evidence  of  such  a  delivery  as  could  render  the  con- 
tract binding  without  a  memorandum  or  note  in  writing. 

Judgment  at  special  term  for  defendant  affirmed,  with  costs. 

(Before  Oaklet,  Ch.  J.,  and  Sajwioed,  J.) 
June  26;  June  26,  1862. 

This  was  an  appeal  from  a  judgment  rendered  at  special 
term  upon  a  report  of  the  referee  in  favor  of  the  defendant. 

The  action  was  brought  to  recover  the  difference  between 
the  price  for  which  a  pair  of  horses  belonging  to  the  plaintiff, 
it  w;as  alleged,  had  been  sold  at  auction  to  the  defendant,  and 
the  price  for  which  they  were  resold  on  his  account  in  conse- 
quence of  his  refusal  to  accept  them.  The  defence  rested 
mainly  on  the  statute  of  frauds. 

That  the  points  raised  by  the  counsel  and  the  decision  of  the 
court  may  be  properly  understood,  it  is  deemed  necessary  to 
give  the  pleadings  and  the  material  parts  of  the  evidence  be- 
fore the  referee. 

The  complaint  and  answer  are  as  follow — 

The  complaint  of  the  plaintiff,  Robert  Goelet,  shows  to  this 
court,  that  on  or  about  the  26th  day  of  April,  1851,  he  sold,  by 
his  agent,  Henry  EL  Leeds,  to  the  defendant  at  public  auction, 
a  pair  of  horses,  and  that  then  and  there  the  defendant  pur- 
chased the  same,  and  agreed  to  pay  for  the  same  the  sum  of 
two  hundred  and  seven  dollars  and  fifty  cents.  That  the  said 
sale  was  for  cash,  and  that  the  plaintiff,  on  the  day  of  sale  and 
subsequently,  offered  to  deliver  the  said  horses  to  the  defendant 
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wherever  and  whenever  he  should  direct  the  same  to  be  de- 
livered, and  requested  the  defendant  to  accept  the  same,  and 
pay  for  the  same  as  aforesaid.  That  the  defendant  neglected 
and  refused  to  accept  or  pay  for  the  same ;  that  on  the  fifth  day 
of  May,  1851,  the  plaintiff  gave  the  defendant  notice  that  unless 
die  defendant  paid  for  the  said  horses  before  twelve  o'clock 
on  Wednesday  then  next  ensuing,  May  7th,  they  would  be 
sold  on  his  account  at  the  auction  store  o  Mr.  Leeds,  at  the 
said  hour,  and  in  the  meantime  would  be  advertised  for  sale ; 
that  the  defendant  would  be  credited  the  amount  they  would 
bring,  and  would  be  charged  the  amount  he  originally  bid  for 
them  and  the  expenses  of  the  delay  and  resale.  That  the 
defendant  still  persisted  in  his  refusal  to  pay  for  the  said  horses, 
and  that  on  the  said  7th  day  of  May,  at  12  o'clock,  in  pursuance 
of  such  notice,  they  were  sold  at  public  auction  for  the  sum  of 
one  hundred  and  five  dollars,  that  being  the  highest  sum  bid 
for  the  same.  That  there  was  a  deficiency  on  such  resale  of 
one  hundred  and  two  dollars  and  fifty  cents,  over  and  above 
the  expenses  of  such  resale,  which  amounted  to  ten  dollars  and 
fifty  cents.  That  the  plaintiff  has  since  such  re-ale  requested 
defendant  to  pay  such  deficiency  and  expenses,  but  the  defend- 
ant has  refused  so  to  do.  Wherefore  the  plaintiff  demands 
judgment  against  the  defendant  for  the  sum  of  one  hundred 
and  thirteen  dollars,  with  interest  from  May  7th,  1851,  and  the 
costs  of  this  action. 

The  defendant,  Edward  M.  Cowdrey,  for  answer  to  the  com- 
plaint of  the  above-named  plaintiff,  says,  that  the  plaintiff 
ought  not  to  have  his  action  against  him,  because  he  says  that 
there  never  was  any  note  or  memorandum  in  writing  of  any 
such  contract  of  sale  as  in  the  said  complaint  stated,  made  at 
the  time  of  such  sale,  specifying  the  terms  of  the  said  sale, 
the  name  of  the  purchaser,  and  the  name  of  the -person  on 
whose  account  such  sale  was  made. 

And  this  defendant  further  saith,  that  the  said  plaintiff  ought 
not  to  maintain  his  said  action  against  this  defendant,  because, 
he  saith,  .that  on  the  day  when  the  said  supposed  sale  is  alleged 
to  have  been  made,  and  very  shortly  thereafter,  this  defendant 
called  at  the  office  of  the  auctioneer,  in  the  said  complaint 
stated,  and  inquired  of  the  clerk  charged  with  the  business  of 
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the  said  sale  for  the  said  horses,  and  informed  him  that  he  was 
then  ready  to  pay  for  the  same,  ajid  when  and  where  this 
defendant  was  ready  to  receive  and  pay  for  the  said  horses  the 
sum  of  two  hundred  and  seven  dollars  and  fifty  cents,  and  the 
said  defendant  then  and  there  demanded  the  delivery  of  the 
said  horses  to  him ;  and  this  defendant  could  not  then  and  there 
obtain  the  said  horses,  and  was  informed  by  the  said  clerk  that 
he  did  not  know  where  the  said  horses  were,  nor  to  whom  they 
belonged,  and  that  if  this  defendant  would  pay  for  the  said 
hones,  they  would  be  sent  according  to  the  directions  of  this 
defendant,  after  four  o'clock  of  that  afternoon ;  and  thereupon, 
this  defendant  informed  the  said  clerk,  that  he,  this  defendant, 
wanted  the  horses  then,  and  as  he  could  not  obtain  them,  he 
should  decline  to  have  anything  more  to  do  with  them.  And 
this  defendant  saith,  that  the  said  horses  were  not  ready  for 
delivery  to  him  when  he  called  to  pay  for  the  same,  as  afore- 
said, and  have  not  at  any  time  since  been  ready  for  delivery  at 
the  place  of  said  pretended  sale.  And  he  further  saith,  that 
the  said  horses  have  not  at  any  time  been  tendered  to  this 
defendant. 

And  this  defendant  further  saith,  that  he  has  not  sufficient 
knowledge  to  form  a  belief  as  to  the  matters  in  the  complaint 
stated,  relating  to  the  resale  of  the  said  horses.  , 

Wherefore,  this  defendant  demands  judgment  against  the 
said  plaintiff  for  his  costs  and  charges  in  this  suit. 

The  reply  took  issue  upon  the  same  matter  in  the  answer. 

By  the  consent  of  the  parties,  Michael  Ulshoeffer,  Esq.,  was 
appointed  the  referee,  to  hear  and  determine  the  issues  made 
by  the  pleadings. 

On  the  hearing  before  him,  M.  B.  Funn,  a  witness  for  the 
plaintiff,  testified : 

That  the  books  he  then  produced,  were  the  sales  books  of 
Henry  H.  Leeds  &  Oo.  That  there  was  a  memorandum  entered 
in  one  of  the  sales  books,  April  26th,  1851,  in  the  words  and 
figures  following : 

Goelet,  2  horses,  Cowdrey,  207  50. 

.  That  the  memorandum  was  in  his  handwriting,  that  he  made 
it  when  the  horses  were  sold.  That  there  was  written  across  the 
memorandum  these  words :  "  Sold  for  H.  H.  Leeds  &  Co.  by 
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W.  Irving."  That  this  was  in  Mr.  Living's  handwriting,  and 
that  Mr.  Irving  is  salesman  in  Mr.  Leeds's  office. 

That  in  the  second  book  there  was  a  memorandum  under  the 
date  of  May  the  6th  and  7th,  1851,  as  follows : 

Goelet,  1  pair  horses.  .  J.  Roosevelt,  105. 

That  there  was  no  stable  or  place  for  horses  to  stand  at  the 
auction  room.  That  he  could  not  remember  whether  Cowdrey 
gave  his  first  name,  but  always  enters  the  name  of  the  purchaser 
as  given.  That  the  horses  were  at  the  first  sale  sold  from  a 
memorandum. 

Being  cross-examined  for  the  defendant,  he  farther  testified : 

That  he  is  entry  and  delivery  clerk ;  did  not  know  the  de- 
fendant at  that  time ;  that  the  word  Goelet  in  the  first  memo- 
randum is  not  in  his  handwriting,  but  in  that  of  F.  W.  Leeds. 

The  sale  was  made  at  about  12  or  12}  o'clock  in  the  front  of 
the  auction  room;  that  he  stood  by  the  door  when  he  took 
down  the  memorandum. '  A  carriage  was  sold  at  about  the 
same  time ;  previous  and  subsequent  sales  were  made  inside  the 
door ;  cannot  recollect  that  Irving  made  the  other  sales.  Before 
the  sale  of  the  carriage  and  horses,  they  were  selling  goods  in- 
side the  store  by  catalogue,  and  stopped  the  sale  of  those  to  bell 
the  carriage  and  horses ;  after  they  were  sold,  they  proceeded  to 
finish  the  sale  inside  T>y  catalogue,  during  all  which  time  the 
sales  book  was  not  out  of  my  possession. 

That  he  had  the  sales  book  in  his  custody  till  six  other  sales 
were  made  after  the  horses.  That  goods  are  sold  by  a  cata- 
logue or  manuscript  F.  W.  Leeds  is  a  clerk  in  the  store,  who 
makes  entries  of  goods  sent  for  sale,  and  account  sales  for  the 
owners ;  his  usual  place  is  in  the  counting-room  in  the  back 
part  of  the  store,  but  facing  the  street.  That  he  did  not  know 
where  F.  W.  Leeds  was  when  the  horses  were  being  sold.  That 
after  he  had  finished  with  the  book  he  placed  it  on  the  desk  of 
the  cashier,  who  makes  out  bills  for  the  purchasers ;  keeps  a 
book  in  which  he  enters  the  goods  sent  to  the  store ;  did  not 
receive  or  enter  the  horses,  and  cannot  say  whether  he  knew 
the  owner's  name  when  they  were  sold. 

F.  W.  Leeds,  another  witness  for  the  plaintiff,  testified  that 
the  fijst  column  of  the  columns  of  entry  in  the  sales  book  is 
appropriated  to  the  owners'  names,  the  next  to  the  numbers  on 
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the  catalogue  or  manuscript,  the  next  to  a  description  of  the 
article  sold,  the  next  to  the  name  of  the  purchaser  as  given, 
and  the  next  to  the  price.  That  the  name  Goelet  was  in  his 
handwriting,  and  he  had  a  strong  impression  he  wrote  it  the 
same  day ;  he  copied  it  from  a  memorandum  sent  to  him  by 
Mr.  Irving.  That  the  second  sale  is  in  the  handwriting  of  Mr. 
French,  who  has  left  the  store ;  that  he  recollected  Mr.  Roose- 
velt's name  being  called  at  the  sale,  but  does  not  remember  the 
price  he  paid. 

On  cross-examination  he  testified  as  follows:  That  he 
thought  and  had  a  strong  impression  that  he  entered  the  name 
Goelet,  the  evening  of  tie  sale ;  could  not  enter  it  sooner,  as 
the  cashier  had  to  have  the  book  to  make  out  bills;  that  he 
entered  it  from  a  memorandum  handed  him  by  some  one  that 
he  does  not  remember,  but  in  Mr.  Irving's  handwriting;  that 
he  did  not  enter  the  date  of  the  sale,  and  could  not  state,  iiv 
respective  of  the  book,  what  day  of  the  month  the  entry  was 
made. 

Beboh,  a  witness  for  the  defendant,  testified,  That  he  pur- 
chased the  carriage  that  was  sold  at  the  same  time,  with  the 
horses ;  that  after  the  purchase  he  ascertained  Mr.  Cowdrey, 
the  defendant,  had  purchased  the  horses,  and  asked  him  to 
allow  his  horses  to  take  witness's  carriage  up  town ;  on  his  con- 
senting, witness  said  to  the  coachman  that  he  could  drive  before 
Trinity  church,  out  of  the  way,  and  wait  till  the  accounts  were 
settled ;  instead  of  waiting  he  drove  bfi ;  that  Mr.  Cowdrey  and 
witness  then  went  to  the  back  office,  and  asked  the  cashier  for 
bills,  and  whether  the  horses  could  be  delivered  at  once ;  that 
his  reply  to  us  both  was,  they  could  not,  for  he  did  not  know 
the  owner's  name,  nor  where  they  were,  and  that  owner  did 
not  wish  his  name  known,  and  that  they  could  not  be  delivered 
before  four  o'clock;  the  carriage,  at  that  time,  had  been  driven 
away ;  that  witness  and  Mr.  Cowdrey  were  informed  that  Mr. 
Miner,  who  was  then  selling  in  Broome  street,  might  know  the 
owner's  name ;  that  the  horses  would  be  delivered  wherever 
required,  after  four  o'clock  that  evening;  defendant  also  asked 
for  the  horses,  but  said  he  was  not  prepared  to  pay  for  them 
just  then ;  that  defendant  then,  left  to  get  a  check,  and  was 
gone  fifteen  or  twenty  minutes;  on  his  return  witness  and  de- 
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fondant  went  to  Trinity  church,  but  could  not  find  the  hones  or 
carriage ;  that  then  they  went  to  Broome  street,  but  could  not 
find  Mr.  Miner,  and  returned  to  the  auction  store,  when  witness 
was  told  Mr.  Goelet's  name ;  that  he  thought  defendant  had  left 
before  this  information  was  obtained ;  defendant  said  he  was 
ready  to  take  them  at  that  time,  and  gave  the  parties  clearly  to 
understand  he  wanted  the  horses ;  the  defendant  expressed  dis- 
satisfaction both  before  and  after  going  to  Broome  street,  that 
he  could  not  ascertain  where  the  horses  were. 

The  referee  made  his  report  in  favor  of  the  defendant,  upon 
the  grounds  that  the  contract  of  sale  by  the  auctioneer  was 
invalid,  neither  the  terms  of  the  sale,  nor  the  name  of  the  pur- 
chaser, nor  that  of  the  person  upon  whose  account  the  sale  was 
made,  being  sufficiently  specified  in  the  memorandum ;  and  that 
under  the  pleadings  the  defendant  had  a  right  to  insist  upon 
these  objections. 

R.  B.  Rosevdty  for  the  plaintiff,  now  moved  to  set  aside 
the  report  and  the  judgment  thereon,  and  insisted  upon  the 
following  pointe — 

I.  No  evidence  of  a  memorandum  in  writing  is  necessary. 
1.  The  contract  as  laid,  is  admitted  by  the  answer,  and  need 
not  be  proved.  ( Vwupd  v.  Woodward,  2  Sand.  Ch.  143,  2 
Paige,  177.)  2.  The  Statute  of  Frauds  is  not  properly  pleaded ; 
no  reference  is  made  to  its  title,  and  the  substance  of  only  one 
branch  is  stated  (2  R.  S.,  3  Ed.  195).  3.  The  second  paragraph 
in  the  answer  is  inconsistent  with  the  first,  and  admits  the 
obligation  (5  How.  Pr.  R.  15). 

IL  The  memorandum,  as  proved,  is  sufficient  JL  It  con- 
tains the  "  substance  of  the  statute."  (  Welford  v.  Beasely,  3 
Atkyn,  503 ;  Pugh  v.  Chessddins,  11  Ohio,  109 ;  13  Vee.  Ch. 
471.)  2.  The  law  implies  the  terms  to  be  cash.  (Cammeyer  v. 
The  United  German  Lutheran  Churches,  2  Sand.  Ch.  240  & 
243 ;  7  Leigh,  165.)  8.  The  law  takes  no  notice  of  parts  of  a 
day  (3  Cow.  19 ;  4  Corns.  418). 

IIL  If  not  a  sufficient  memorandum,  it  will  however  still 
work  as  a  note  signed  by  the  parties  to  it,  through  their  agent, 
the  auctioneer.  1.  An  auctioneer's  clerk's  signature  is  suffi- 
cient   {Frost  v.  BUI,  3  Wend.  386 ;  Coles  v.  Trecothkk,  9 
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Yes.  Jr.  234.)  2.  It  need  not  be  signed,  the  insertion  of  the 
names  being  a  sufficient  subscribing.  (James  v.  Patten,  8  Bar- 
bour Sup.  344 ;  McConib  v.  Wright,  4  J.  Ch.  659.) 

IV.  The  defendant,  by  ordering  the  horses  away,  virtually 
took  them  into  his  possession  and  rendered  the  delivery  perfect, 
thus  obviating  all  necessity  for  a  written  memorandum,  and 
making  the  subsequent  demand  of  delivery  a  mockery.  (  Vin- 
cent v.  Oermond,  11  J.  R.  283.) 

E.  S.  Van  Winkle,  for  the  defendant,  made  and  argued  the 
following  points — 

I.  The  contract  of  sale  was  not  binding — because  it  was  a 
contract  for  the  sale  of  goods  and  chattels  for  upwards  of  fifty 
dollars,  <fec,  and  there  was  no  sufficient  note  or  memorandum 
of  the  contract,  without  which  every  such  contract  of  sale  is 
void  (2  Rev.  St.  136,  §  3,  4).  1.  The  auctioneer  did  not  make 
the  memorandum.  An  auctioneer  is  a  public  officer,  his  office 
is  one  of  trust.  He  cannot  delegate  any  fiduciary  power  (4 
Cow.  &  Hill's  Ph.  Ev.  85).  2.  The  memorandum  given  in 
evidence  was  not  made  at  the  time  of  the  sale.  (This  means 
eo  instanti — simultaneous.  The  object  being  to  prevent  frauds 
and  perjury.)  (Sicks  v.  Whitmore,  12  "Wind.  554.)  3.  The  me- 
morandum made  did  not  specify  the  terms  of  sale.  No  presump- 
tion that  the  sale  was  for  cash  can  be  raised,  nor  if  raised,  can 
it  be  judicially  inserted  in  the  contract.  One  object  of  the 
statute  was  to  prevent  such  points  being  left  to  inference,  pre- 
sumption, or  even  parol  testimony.  (Bailey  est  al.  v.  Ogden,  3 
Johns.  R.  399 ;  First  Baptist  Church  of  Ithaca  v.  Bigdow,  16 
Wend.  28.)  4.  The  memorandum  did  not  specify  the  name  of 
the  purchaser  and  the  name  of  the  person  on  whofee  account  the 
sale  was  made.  Goelet  and  Cowdrey  are  not  distinctive  names. 
It  appears,  by  the  evidence,  that  the  parties  did  not  know,  and 
by  the  memorandum  had  no  means  of  ascertaining  who  Goelet 
was — Goelet's  name  was  not  inserted  until  afterwards,  until  after 
Goelet  had  neglected  to  complete  the  sale,  folio  32.  The  auc- 
tioneer's agency  had  then  ended,  and  he  would  not  bind  either 
party  by  any  act  of  his  own.    (Seton  v.  Slade,  7  Ves.  p.  276.) 

H.  That  defendant's  agreeing  that  the  horses  might  draw  the 
carriage  which  had  been  purchased  by  Mr.  Bergh,  before  he 
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had  paid  for  the  hones,  was  not  an  acceptance  or  receipt  of  the 
horses,  so  as  to  take  the  case  ont  of  the  statute.  (Phillips  v. 
Bittctti,  2  Barn.  &  Cress.  511.)  It  was  no  acceptance,  because 
they  were  never  offered  to  him ;  it  was  no  receipt,  for  he  never 
had  them,  and  his  consent  that  Bergh  might  use  the  horses  was 
in  law  and  in  fact  a  nullity. 

By  the  Goubt.  Oaklet,  Oh.  J. — There  is  no  force  in  the 
objection,  that  the  answer  of  the  defendant  does  not  expressly 
refer  to  the  statute  of  frauds.  In  all  cases,  more  espe- 
cially since  the  code  where  the  provisions  of  a  public  statute 
are  relied  on,  as  creating  a  right  of  action  or  a  valid  defence, 
it  is  sufficient  for  the  party  to  set  forth  the  facte  which, 
he  is  advised,  bring  his  case  within  the  statutory  provisions, 
leaving  the  court  to  determine  whether  they  apply  or  not, 
either  upon  a  demurrer,  or  upon  the  trial.  In  pleadings  under 
the  code,  in  which  facts  alone,  as  distinguished  from  conclu- 
sions of  law,  are  proper  to  be  stated,  it  may  be  doubted  whether 
an  express  reference  to  a  statute  of  which  the  court  is  bound 
to  take  notice,  might  not  be  struck  out  as  redundant 

Nor  can  we  say  that  the  defendant,  by  the  terms  of  his 
answer,  is  precluded  from  setting  up  the  statute  of  frauds  as 
a  defence.  The  answer  begins  with  a  positive  allegation  that 
no  such  memorandum  was  made  by  the  auctioneer,  as  the 
statute  requires;  and  we  do  not  think  that  this  allegation  is 
contradicted,  or  waived  by  the  averments  that  follow.  At  any 
rate,  as  the  plaintiff  has  taken  issue  upon  the  defence,  it  is  too 
late  for  him  now  to  raise  the  objection.  Where  two  incon- 
sistent defences  are  set  up,  one  of  them  may  be  struck  out  upon 
motion ;  but  when  no  such  motion  is  made,  the  defendant  may 
make  his  election  upon  the  trial. 

We  pass  then  without  further  remarks  to  the  question, 
whether  the  defence  founded  upon  the  statute  of  frauds 
is  sustained  by  the  evidence.  It  is  not  necessary  to  advert  at 
all  to  the  several  defects  that  are  alleged  to  exist  in  the  auc- 
tioneer's memorandum  of  the  sale;  for,  admitting  that  the 
memorandum  contains  all  the  particulars  which  the  statute 
calls  for,  and  is  perfect  in  its  form,  there  remains  an  objection 
to  its  validity,  which  we  are  constrained  to  believe,  and  must 
therefore  say,  is  unanswerable  and  fatal. 
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The  second  section  of  the  second  title  of  the  statute  de- 
clares that  the  memorandum  of  the  auctioneer  shall  be  made 
by  the  proper  entries  in  his  sales  book  "at  the  time  of  the  sale," 
and  these  words  the  Supreme  Court  has  decided  in  Sicks  v. 
WhUmore  (12  Wend.  554),  must  be  strictly  construed  and 
strictly  complied  with.  The  construction  which  the  court  then 
adopted  is,  that  the  memorandum  must  be  completed  by  the 
proper  entries  in  the  proper  book,  as  soon  as  the  goods  are 
struck  down  to  the  purchaser,  and  before  the  auctioneer  enters 
upon  any  other  business  or  transaction  whatever.  This  con- 
struction may  seem  to  be  rigid,  but  the  observations  of  Chief 
Justice  Savage  go  far  to  show  that  it  corresponds  with  the 
policy  of  the  law,  and  was  probably  necessary  to  carry  into 
effect  the  intention  of  the  Legislature.  The  Legislature  did 
not  mean  that  the  memorandum  should  be  in  any  degree  an 
act  of  memory.  They  meant  it  to  be  an  immediate  record  of 
the  facts  as  they  occurred.  Had  we  even  entertained  serious 
doubts. as  to  the  propriety  of  this  decision  of  the  Supreme 
Court,  it  has  remained  unquestioned  for  so  long  a  term  of 
years,  that  we  should  have  held  ourselves  bound  to  follow  it. 

In  this  case  a  partial  memorandum  was  made  at  the  time  of 
the  sale,  but  the  name  "  Goelet,"  as  that  of  the  person  upon 
whose  account  the  sale  was  made,  was  not  then  entered,  and 
until  this  entry  was  made  there  was  no  such  memorandum  as 
the  statute  required.  The  testimony  leaves  it  doubtful  whether 
this  necessary  entry  was  made  on  the*  same  or  on  a  subsequent 
day,  but  if  made  on  the  day  of  sale,  it  is  certain  that  it  was 
not  jmtil  some  hours  after  the  sale  was  over.  The  memoran- 
dum produced,  we  are  therefore  forced  to  say,  is  not  such  a 
note  in  writing  as  was  necessary  to  be  proved  to  give  validity 
to  the  contract. 

It  was  said,  however,  that  although  the  memorandum,  for  the 
reason  given,  or  any  other,  may  be  deemed  an  insufficient  com- 
pliance with  the  provisions  of  the  statute,  it  may  still  be 
received  as  evidence  of  a  contract  binding  upon  the  parties, 
and  that  its  reception  as  such  evidence  is  not  forbidden  by  the 
statute.  The  law  (we  were  told)  is  settled  that  an  auctioneer 
is  the  agent  of  both  the  parties,  and  it  therefore  follows  that 
any  memorandum  or  note  in  writing  made  by  him  is  just  as 
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valid  as  if  signed  by  the  parties  themselves.  It  is  not  neces- 
sary to  deny  that  the  memorandum  produced,  if  signed  by  the 
parties,  would  be  sufficient  evidence  of  a  contract,  but  the  con- 
clusion that  it  is  therefore  sufficient  to  bind  them  in  its  actual 
state,  we  cannot  hesitate  to  reject  It  is  drawn  from  false  pre- 
mises. The  auctioneer,  by  virtue  of  his  office,  is  not  the  agent 
of  the  parties,  unless  in  the  discharge  of  his  duties,  he  follows 
the  directions  of  the  statute.  He  has  no  authority  whatever  to 
bind  them  by  any  other  course  of  proceeding  than  that  whiph 
the  statute  prescribes.  The  English  decisions  relative  to  the 
implied  powers  of  an  auctioneer  as  the  agent  of  the  parties,  and 
those  in  our  own  courts,  before  the  Kevised  Statutes  were  in 
force,  have  no  application.  The  fourth  section,  upon  t^e  con- 
struction of  which  the  question  turns,  is  a  new  provision,  and 
the  precise  directions  which  it  gives,  were  meant  to  redeem 
the  law  from  the  uncertainty  in  which  it  was  previously  in- 
volved. The  meaning  of  the  statute,  reading  the  third  and 
fourth  sections  in  their  necessary  connexion,  evidently  is,  that 
every  sale  of  goods  at  public  auction  where  the  price  is  fifty 
dollars  or  more,  shall  be  wholly  void,  unless  the  goods  are  then 
paid  for  or  delivered  in  whole  or  in  part,  or  the  exact  memo- 
randum which  the  statute  describes  is  then  made.  By  decid- 
ing that  a  defective  memorandum,  or  one  not  made  at  the 
time,  may  be  received  as  evidence  of  a  valid  sale,  we  should, 
so  far  as  our  own  power  extends,  repeal  the  law. 

The  supposition  that  there  was  in  this  case  such  a  virtual 
delivery  of  the  horses,  as,  without  any  memorandum  or  note 
in  writing,  was  alone  sufficient  to  bind  the  contract,  is  plainly 
inconsistent  with  the  complaint,  and,  we  think,  is  contradicted 
by  the  proof.  The  complaint  admits  that  there  was  no  such 
delivery,  and  the  proof  shows  that  the  admission  was  proper 
and  necessary. 

The  motion  to  set  aside  the  report  of  the  referee  is  denied, 
and  the  judgment  appealed  from  affirmed  with  costs.(a) 


(#)The  twenty-sixth  Motion  of  the  statute  regulating  sales  by  auctioneers  (1 
R.  8.  pp.  638,  582),  which  was  not  cited  upon  the  argument,  makes  it  the  duty 
of  the  auctioneer,  when  the  bargain  of  sale  is  not  immediately  executed,  to  enter 
on  his  sales  hook  the  same  memorandum  which  the  statute  of  frauds  describes,  hot 
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Dobsok  v.  Pkabok. 

Although  before  the  Code  a  judgment1  could  not  be  impeached  in  an  action  at 
law  upon  the  ground  that  it  had  been  obtained  by  fraud,  yet  it  was  liable  upon 
that  ground  to  be  impeached  and  set  aside  in  a  Court  of  Equity,  and  since  the 
Code,  the  same  feet*  that  would  formerly  have  entitled  a  defendant  to  be 
relieved  in  equity,  may  be  set  up  in  his  answer  as  a  full  defence,  the  distinc- 
tion between  legal  and  equitable  defences  being  wholly  and  wisely  abolished. 

Meld,  that  the  facts  set  forth  in  the  defendant's  answer,  if  established  by  proo( 
were  evidence  that  the  judgment  that  was  sought* to  be  enforced  had  been 
obtained  by  fraud. 

Held  also,  that  the  question  whether  these  facts  were  true  was  directly  at  issue 
between  the  parties  in  the  proceedings  in  Connecticut,  and  its  determination 
necessarily  involved  in  the  judgment  or  decree  which  was  then  pronounced. 

Also,  that  the  Supreme  Court  of  Connecticut,  acting  as  a  Court  of  Equity,  had  the 
same  jurisdiction,  under  the  Constitution  of  the  United  States,  to  enjoin  a  suit 
upon  the  judgment*  as  the  Court  of  Chancery  in  this  State.    And, 

Lastly,  that  the  record  of  the  proceedings  in  Connecticut  being  properly  authenti- 
cated, ougnt  to  have  been  admitted  as  conclusive  evidence  of  the  truth  of  the 
facts  upon  which  the  judgment  of  the  Court  was  founded. 

(Before  Duzn,  Campbell,  and  Padhe,  JJ.) 
May  16;  June  26. 

This  was  an  action  of  debt  on  a  judgment  of  this  court,  ren- 
dered on  the  17th  day  of  April,  1847,  for  $612  93,  in  favor  of 
James  N.  Olney  against  the  defendant,  and  on  the  11th  day  of 
September,  1850,  assigned  to  the  plaintiff.  The  complaint  sets 
fortf^the  recovery  of  the  judgment  and  the  assignment  to 
plaintiff.  The  answer  sets  up  as  a  defence,  that  the  judgment 
was  obtained  by  fraud,  and  without  any  knowledge  on  the  part 
of  tHe  defendant,  or  any  opportunity  to  make  a  defence,  he 
being  a  resident  of  the  State  of  Connecticut,  and  for  an  alleged 
cause  of  action,  utterly  groundless.  That  on  the  8th  of  Novem- 
ber, 1848,  said  Olney  commenced  an  action  of  debt  on  the 
same  judgment,  in  the  Superior  Court  of  Connecticut,  against 
Pearce.    That  Fearce,  th*t  action  being  pending,  commenced 


m  this  section  the  words  "  at  the  time  of  the  sale"  are  omitted,  and  it  is  this  omis- 
sion that  has  probably  led  to  an  erroneous  practice.  It  does  not  seem,  however, 
to  furnish  any  reason  for  varying  the  construction  of  the  words  in  the  section  In 
which  they  are  found.— IbporUr. 
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a  suit  in  chancery  in  the  same  court,  against  Olney,  who 
appeared  and  answered,  charging  that  said  judgment  was 
obtained  by  fraud,  and  praying  an  injunction  against  the  pro- 
secution of  said  action  of  debt    That  by  the  finding,  and  final 
decree  in  said  chancery  suit,  said  judgment  was  found  and 
decreed  to  be  fraudulent,  and  an  injunction  granted.    That 
after  that  decree,  Olney  assigned  the  judgment  to  the  plaintiff, 
who  commenced  this  suit 
The  reply  denied  every  allegation  in  the  answer.  * 
The  cause  came  on  for  trial  before  the  Hon.  Elijah  Pains, 
one  of  the  justices  of  this  court,  and  a  jury,  on  the  19th  day 
of  June,  1851.    The  plaintiff's  counsel  offered  and  read  in 
evidence,  a  judgment  record  of  the  Superior  Court  in  favor  of 
James  N.  Olney  against  the  defendant,  on  a  judgment  rendered 
therein  on  the  17th  April,  1846,  for  the  sum  of  $612  98.    By 
this  record,  it  appeared  that  the  capias  by  which  the  suit  was 
commenced  was  personally  served  on  the  defendant    The 
plaintiff's  counsel  read  in  evidence  an  assignment  of  the  said 
judgment  by  James  N".  Olney  to  the  plaintiff,  dated  Septem- 
ber 11th,  1850,  and  there  rested  his  case.    The  defendant  then 
offered  in  evidence  an  exemplified  copy  of  the  record  of  the 
proceedings  in  the  chancery  suit  in  Connecticut    The  petition 
upon  which  the  suit  in  chancery  was  founded,  did  not  aver,  as 
alleged  in  the  answer,  that  the  judgment  upon  which  the  pre- 
sent action  was  brought,  was  wrongfully  and  fraudulently  prov- 
ed to  be  entered  up   without  the  knowledge  of  the  defen- 
dant, and  which  he  was  prevented  from  defending,  by  the 
deceitful  practices  of  Olney ;  but  the  only  allegations  in  the 
petition  in  which  fraud  was  mentioned,  were  stated  in  language 
as  follows : — "  That  Olney,  by  mistake  or  contriving,  or  intend- 
ing to  harass  and  defraud  said  petitioner,  commenced  suit 
against  him,"  <fcc.    "  That  Olney,  in  further  pursuance  of  said 
mistake  or  design  to  defraud,  caused  the  capias  in  said  suit  to 
be  served  on  the  petitioner."    "  That  Olney,  in  further  pursu- 
ance of  said  mistake  or  design  to  defraud,  caused  said  suit  to 
be  returned  to  said  court,  and  there  further  prosecuted."    And 
at  the  end  of  these  allegations  was  this  summary : — "  And  so 
said  petitioner  was  by  mistake  or  design,  and  without  any  fault 
on  his  part,  deprived  of  all  opportunity  to  make  his  defence  in 
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said  suit"  The  court' in  Connecticut  did  not,  as  the  answer 
alleges,  find  the  facts  to  be  true,  as  they  are  stated  in  the 
answer,  but  they  found  them  to  be  true  as  they  were  set  forth 
in  the  petition.  And  finally,  the  court  in  Connecticut  did  not, 
as  is  alleged  in  the  answer,  "  adjudge,  order  and  decree  that 
the  judgment  was  fraudulent."  Their  whole  judgment  was, 
that  "  this  court  do  now,  in  accordance  with  the  advice  of  the 
Supreme  Court  of  Errors,  find  the  fads  set  forth  in  said  peti- 
tion to  be  true,  and  do  therefore  enjoin  the  said  Olney,  that  he 
do  for  ever  desist  from  prosecuting  his  said  action  upon  said 
judgment,  under  the  penalty  of  1000  dollars." 

The  plaintiff's  counsel  objected  to  the  said  record  as  inad- 
missible, and  the  court  excluded  it;  to  which  ruling,  the 
defendant's  counsel  excepted.  No  other  evidence  being  offered 
on  the  part  of  the  defendant,  the  court  directed  the  jury  to  find 
a  verdict  for  the  plaintiff,  with  interest,  to  which  the  defendant 
excepted.  The  jury  accordingly  found  a  verdict  for  the  plain- 
tiff; for  884  dollars  76  cents. 

Asa  Child,  for  the  defendant,  argued  the  following  points — 

I.  It  was  competent  for  the  defendant  to  allege  what  in  his 
answer  he  has  alleged,  that  the  record  of  the  judgment  on 
which  this  action  was  founded  was  entered  up  fraudulently, 
and  without  his  knowlege  or  suspicion,  and  such  fraud*  was  a 
valid  defence  to  this  action.  1.  The  proposition  does  not 
involve  the  inquiry,  whether  a  fraud  practised  upon  the  court 
at  the  trial  when  both  parties  were  present,  and  upon  a  matter 
which  was  passed  upon  by  the  court,  could  be  thus  alleged.  2. 
Nor  the  inquiry  whether  a  fraud  practised  upon  the  defendant, 
by  which  at  such  trial  he  was  deceived  as  to  his  defence,  and 
which  influenced  the  decision,  could  be  thus  alleged.  3.  But 
it  involves  the  position  that  the  fraudulent  entering  up  of  a 
record  of  a  judgment  by  the  plaintiff  in  the  absence  and  with- 
out the  knowledge  or  suspicion  of  the  defendant  upon  a  ground 
of  action  false  and  fraudulent,  can  be  alleged  in  answer  to  an 
action  on  such  judgment,  and  is  a  valid  defence  to  it  (Skum- 
way  v.  Stilman,  4  Cow.  292;  Andrews  v.  Montgomery,  19 
John.  162 ;  Hwrrod  v.  Barret,  1  Hall,  155 ;  Borden  v.  FUch, 
15  John.  145 ;  17  Conn.  Rep.  530). 
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IL  The  Superior  Court  of  Connecticut  bad  jurisdiction  of  the 
action  brought  and  tried  there,  and  of  the  parties  to  it,  concur- 
rent with  this  court,  and  had  a  right  to  make  the  finding  and 
judgment  then  made.  1.  The  plaintiff  went  into  that  state 
voluntarily,  and  by  commencing  his  action,  submitted  to  the 
jurisdiction  of  that  court  2.  In  the  suit  in  chancery  brought 
in  the  same  court  in  defence  of  his  action,  the  plaintiff  appeared 
and  pleaded,  and  submitted  to  the  jurisdiction  of  the  court,  and 
was  fully  heard  as  to  all  the  matters  involved  in  it,  and  was  bound 
by  that  judgment  ( Wheeler  v.  Raymond,  4  Cow.  811 ;  An- 
drews v.  Herriat,  in  Notes,  4  Cow.  530  (where  the  cases  are 
collected) ;  Matthews  v.  Flatcher,  6  Wheaton,  129 ;  Wells  v. 
Duryee,  7  Cranch,  481, 1  Sand.  p.  116.) 

nt  The  matter  in  issue  in  this  cause  is  the  precise  matter 
which  was  in  issue,  and  was  submitted  to  the  Superior  Court 
of  Connecticut,  and  is  by  the  decision  of  that  court  res  adjttdir 
eata,  and  the  finding  and  judgment  of  that  court  was  conclusive 
upon  these  parties  as  to  the  matter  in  issue,  and  the  record 
should  have  been  received  and  the  complaint  dismissed  on  that 
ground.  It  was  conclusive  as  an  estoppel ;  but  if  not,  it  was 
admissible  as  evidence  to  prove  the  issue  (Sampson  v.  Marty 
1  John.  Ch.  R.  91 ;  Burt  v.  Sternberg,  4  Cow.  559 ;  Gardner 
v.  Bugbee,  3  Cow.  120 ;  1  Stark  Ev.,  part  2,  p.  185  ;  1  do.  do., 
§  59,  p.  190 ;  1  do.  do.,  §  66,  p.  205 ;  1  Phil.  Ev.,  p.  13,  212 ; 
Conflict  of  Laws,  538.) 

IV.  The  plaintiff  who  took  the  assignment  from  Olney  after 
the  trial  and  decision  in  Connecticut,  is  bound  by  the  judgment 
in  this  action  in  the  same  manner  and  to  the  same  extent  as  if 
Olney  was  the  plaintiff  (1  Stark,  part  2,  p.  192, 193, 194 ;  2 
Phillips  Ev.,  p.  6, 7 ;  Conflict  of  Laws,  §  1299-1309,  8  Wheat. 
334.) 

jE  Terry,  for  the  plaintiff,  argued  the  following  points — 

I.  The  justice  on  the  trial  properly  rejected  the  evidence 
offered  by  the  defendant  as  proof  of  the  'allegations  set  up  in 
his  answer,  and  in  defence  to  the  action,  because — 1.  The 
decree  in  Connecticut  offered  in  evidence,  was  by  its  terms 
only  intended  to  operate  upon  a  suit  then  pending  in  the  state 
of  Connecticut    2.  The  said  decree  was  not  intended  to  ope- 

D.— L  10 
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rate  upon  any  other  suit  then  pending,  or  upon  any  suit  to  be 
commenced  in  Connecticut,  and  the  decree  could  have  no 
greater  force  or  effect  in  this  state  than  it  would  have  in  the 
state  where  rendered.  3.  No  injunction  was  granted  by  the 
said  decree  in  Connecticut,  which  was  intended  to  prevent  the 
prosecution  of  a  suit  in  the  state  of  New  York.  4.  It  would 
be  incompetent  for  the  Court  of  Chancery  of  another  state  to 
enjoin  against  the  enforcemeirf  in  this  state  of  a  judgment 
regularly  rendered  by  a  court  of  competent  jurisdiction  of  this 
state,  on  the  verdict  of  a  jury,  where  the  defendant  was  person, 
ally  served  (Mills  v.  Duryee,  7  Cranch,  481 ;  Sammond  v. 
Baker,  Code  Rep.  vol.  1,  No.  3,  p.  105 ;  Burrows  v.  Miller,  5 
Pr.  Rep.  51.)  5.  It  does  not  appear  whether  the  decree  ren- 
dered in  Connecticut  was  upon  the  verdict  of  a  jury,  or 
whether  or  not  it  was  upon  the  defendant's  own  oath,  or  upon 
any  oath  at  all  (Bill  of  Rights,  Constitution  N.  T.  1846,  Art.  1, 
§  2 ;  1  Gil.  Ev.  p.  32 ;  1  Greenl.  Ev.  §  551.) 

II.  The  plaintiff  was  entitled  to  a  verdict,  and  the  motion  for 
a  new  trial  should  be  denied. 

By  the  Coubt.  Dues,  J. — with  whom  Campbell,  J*.,  concurred, 
delivered  orally  his  opinion  that  a  new  trial  ought  to  be  grant- 
ed. The  grounds  of  this  decision  aire  those  stated  in  the 
preliminary  abstract. 

Paine,  J.,  dissented,  and, delivered  the  following  opinion : — 
On  the  trial  of  this  cause,  I  certainly  entertained  and  expressed 
a  very  decided  opinion  that  the  decree  in  Connecticut  could  not 
be  used  as  a  defence  to  this  action.  It  struck  me  that  a  judg- 
ment of  this  court  could  not  be  impaired  by  anything  done  by 
a  court  sitting  out  of  this  state ;  and  that  to  admit  the  decree 
from  Connecticut  as  an  estoppel,  would  be,  in  effect,  to  assent 
to  a  judgment  of  this  court's  being  vacated  or  set  aside  by  the 
courts  of  that  state.  The  views  which  I  took  on  the  trial  have 
not  been  at  all  changed,  but  rather  confirmed,  by  the  argument 
on  appeal,  and  subsequent  examination. 

There  are  three  objections  to  this  Connecticut  decree's  being 
admitted  as  an  estoppel,  or  indeed  as  evidence  at  all.  1st  The 
defence  which  it  is  offered  to  sustain,  cannot  be  set  up  to  this 
action.    2d.  It  furnishes  no  proof  of  the  defence  for  which  it  is 
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offered ;  and  3d.  The  decree  in  Connecticut  is  void,  because  it 
was  pronounced  in  violation  of  the  constitution  of  the  United 
States.    I  will  consider  these  objections  in  their  order. 

First :  The  answer  sets  up,  that  the  judgment  sued  upon  was 
obtained  by  fraudulent  practices  of  the  attorney  and  his  client, 
in  the  course  of  the  suit  in  which  it  was  recovered,  upon  a  claim 
in  itself  fraudulent  and  unfounded.  The  answer,  therefore, 
would  seem  to  impeach  the  judgment  upon  the  merits,  as  well 
as  upon  the  ground  of  fraudulent  practice  in  the  suit  in  which 
it  was  recovered.  But  the  counsel  for  the  defendant  seemed  to 
think  that  there  was  a  distinction  between  a  plea  impeaching 
it  upon  the  merits  or  for  fraud  on  the  trial,  and  a  plea  impeach- 
ing it  for  fraudulent  practice  in  its  recovery ;  and  defended  the 
answer  as  being  a  plea  of  the  latter  kind ;  and  although  I  know 
of  no  such  distinction  for  this  purpose,  either  at  law  or  in  equity, 
yet  I  shall  ponsider  his  case  in  the  light  in  which  he  contended 
that  it  was  maintainable. 

The  alleged  fraud  in  the  recovery  of  the  judgment  is,  that  the 
plaintiff's  attorney,  after  his  arrest,  promised  the  defendant} 
who  resided  in  Connecticut,  and  was  here  transiently,  that  he 
would  not  proceed  with  the  suit  without  giving  him  notice ; 
that  the  defendant,  relying  upon  this,  made  no  defence ;  but 
that  the  attorney,  without  giving  him  any  notice,  proceeded  to 
take  an  inquest  by  default  against  him,  and  entered  judgment. 
The  question,  therefore,  is,  whether  this  fraud  can  be  set  up  by 
way  of  plea  or  answer,  as  a  bar  to  an  action  on  the  judgment. 

Courts  of  law  have  always  upon  motion  exercised  the  most 
unlimited  equitable  powers  over  their  own  practice  and  pro- 
ceedings.   To  set  aside  judgments  or  other  proceedings  upon 
motion,  as  irregular  or  fraudulent,  is  of  such  frequent  occurrence, 
as  to  form  a  very  considerable  part  of  their  business.   A  know- 
ledge of  their  own  rules  and  practice,  and  of  the  proceedings 
immediately  before  them,  enables  them  to  correct  any  irregu- 
larity or  malpractice,  with  much  greater  advantage  and  justice, 
than  could  be  done  by  any  other  tribunal,  even  within  the  same 
jurisdiction.    It  has,  therefore,  become  an  established  rule,  that 
eourte  within  the  same  jurisdiction  have  no  power,  in  this 
respect,  over  each  other's  proceedings.    It  is  true  that  courts  of 
equity  of  the  same  state  do'exercise  a  jurisdiction,.on  the  ground 
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of  fraud,  with  respect  to  judgments  recovered  in  courts  of  com- 
mon law ;  but  this  is  not  done  in  the  way  of  correcting,  vacating, 
or  impairing  the  judgment,  but  by  arresting  a  party  through 
his  conscience,  and  restraining  him  from  committing  further 
fraud  by  any  attempt  to  enforce  the  judgment. 

This  has  always  been  the  law  of  this  state,  and  of  every 
country  living  under  the  system  of  the  common  law.  And  it  is 
still  the  law,  unless  the  law,  in  this  respect,  has  been  changed 
by  the  alterations  lately  made  in  our  courts  and  practice,  by 
the  constitution  and  Code. 

The  constitution  has  abolished  courts  of  equity,  and  vested 
their  powers  in  the  courts  of  common  law.  But  I  do  not  imagine 
that  it  has  thereby  confounded  the  established  distinctions 
between  legal  and  equitable  proceedings.  Much  less  do  I  sup- 
pose that  it  has  enabled  courts  of  law,  with  their  newly  con- 
ferred equitable  powers,  to  do  what  courts  of  equity  before 
never  did,  or  that  ii  has  in  any  manner  changed  in  court,  of 
law,  the  mode  of  exercising  those  equitable  powers,  which  they 
were  before  in  the  daily  habit  of  exercising. 

Now,  although  courts  of  equity  have  laid  hold  of  the  con- 
sciences of  parties  and  restrained  them  from  enforcing  fraudu- 
lent judgments,  when  their  aid  has  been  directly  invoked  for 
that  purpose  upon  a  suitable  case  presented  to  them,  yet  I  am 
not  aware  that  they  have  ever  allowed  a  judgment  to  be 
impeached  upon  the  ground  of  fraud,  when  their  aid  has  been 
sought  to  enforce  it  To  take  the  familiar  case  of  a  creditor's 
bill,  brought  to  have  execution  of  a  judgment,  has  a  defence 
ever  been  allowed  to  such  a  bill,  that  the  judgment  was  obtained 
by  fraud  ?  I  think  it  never  has  been,  and  that,  upon  principle, 
it  never  could  be  done. 

Whatever  equitable  powers,  then,  the  constitution  has  con- 
ferred upon  courts  of  law,  it  has  not  made  that  a  defence,  which 
would  not  before  have  been  a  defence  in  a  court  of  equity. 
For  it  has  merely  transferred  to  the  former  the  powers  and 
jurisdiction  of  the  latter.  I  think  it  will  hardly  be  contended, 
that  the  constitution,  by  making  this  transfer,  has  in  any  respect 
changed  the  systems  of  equity  and  common  law,  as  they  before 
existed,  or  the  modes  of  proceeding. 

The  changes  introduced  by  the  Code,  however,  are  of  a 
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different  character.  By  abolishing  all  distinctions  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of  all  such 
actions  and  suits,  and  all  the  forms  of  pleading  heretofore  exist- 
ing, it  has  caused  not  a  little  trouble  and  perplexity  among  the 
profession,  on  the  subject  of  pleading.  This  has  been  still  fur- 
ther increased  by  that  provision  which  directs,  that  issues  of 
fact,  in  actions  for  the  recovery  of  money  only,  or  of  specific 
real  or  personal  property,  shall  be  tried  by  a  jury,  and  all  other 
issues  by  the  court.  Formerly,  all  issues  in  equity  were  tried 
by  the  court,  unless  the  court  ordered  a  trial  by  jury ;  but  by 
our  present  practice  many  of  those  issues  must  be  tried  by  a  jury. 
A  still  greater  difficulty  occurs  in  actions  for  the  recovery  of 
money,  or  specific  real  or  personal  property,  where  a  defence 
is  set  up  which  was  formerly  of  exclusively  equitable  cognisance ; 
for  the  Code  has  made  no  special  provision  for  such  a  case. 
But  it  may  be  doubted  whether  rights,  which  were  formerly  of 
exclusively  equitable  cognisance,  and  which  now,  if  attempted 
to  be  asserted  by  action,  must  be  tried  by  the  .court,  can,  if  set 
up  as  matters  of  defence,  be  tried  by  a  jury. 

It  is  to  this  state  of  doubt  and  uncertainty,  consequent  upon 
so  entire  a  change,  that  we  are  probably  indebted  for  the  defence 
set  up  in  this  action.  Such  a  defence,  before  the  Code,  would 
never  have  been  thought  of  by  the  learned  counsel  who  drew 
the  answer  in  this  action.  It  is  not  strange,  that  after  the 
destruction  of  all  our  old  guides  in  practice  and  pleading,  such 
a  defence  should  be  attempted  ;  but  unless  we  are  to  consider 
the  established  principles,  as  well  as  the  forms  of  law,  as  having 
been  subverted  by  the  Code,  I  cannot  think  that  such  a  defence 
can  be  maintained. 

Before  the  Code,  the  only  defence  which  could  have  been 
pleaded  in  this  action,  would  have  been  nttl  Ud  record.  Nil 
debet,  or  any  defence  upon  the  merits,  or  which  went  to  ques- 
tion the  conclusiveness  of  the  record,  would  have  been  entirely 
inadmissible.  The  only  issue  to  be  tried,  the  issue  of  nul  tid 
record,  would  have  been  tried  by  the  court.  The  record  being 
in  this  court,  the  court  would  have  tried  it  by  inspection,  and 
no  other  evidence  on  the  part  of  the  plaintiff  or  defendant 
could  have  been  offered. 

These  were  the  rules  of  pleading  and  trial  before  the  Code, 
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and  I  am  not  aware  that  the  Code  has  altered  them.  The  Code 
has  abolished  the  forms  of  pleading,  but  it  has  not  abolished  all 
the  rules  of  pleading,  nor  the  principles  of  law ;  nor  has  it 
made  that  a  defence,  which  before  would  not  have  been 
a  defence,  either  at  law  or  in  %quity.  It  has  not  abolished 
the  principles,  that  rights  secured  by  a  judgment  cannot 
be  contested;  that  the  evidence  furnished  by  the  record  of 
such  judgment  cannot  be  controverted;  and  that  on  pro- 
ducing the  record  the  plaintiff  is  entitled  to  judgment.  Nor 
has  it  abolished  or  altered  the  rule  of  pleading,  that  in  an 
action  on  such  judgment  nothing  can  be  pleaded  except  nvl 
tid  record,  or  that  there  is  no  such  record.  For  this  rule  is ' . 
only  a  corollary  from  the  legal  principles  I  have  just  referred 
to.  The  judgment  being  final  and  conclusive,  it  necessarily 
follows  that  the  law  will  allow  the  defendant  only  to  deny  its 
existence,  but  not  to  question  its  force  or  resist  its  operation. 

If  the  defendant  wished  to  impeach  this  judgment  for  the 
alleged  fraud,  his  obviously  proper  course  was,  to  apply  to  the 
court,  by  motion,  to  have  it  set  aside.  There  has  never  been 
any  other  mode  of  doing  it,  and  there  can,  in  the  nature  of 
things,  be  no  other  mode  now.  If  the  judgment  was  recovered 
by  fraud,  it  should  be  set  aside,  and  the  subject  matter  of  it 
should  be  tried  over  again ;  if  it  was  not  recovered  by  fraud,  it 
should  remain  undisturbed,  and  a  new  trial  ought  not  to  be  had. 
Before  a  second  trial,  therefore*  this  question  of  fraud  must  be 
settled. 

Suppose  it  were  otherwise,  and  that  the  defendant  is  right  in 
attempting,  as  he  does,  to  bring  all  these  matters,  both  the 
question  of  fraud  and  the  rights  of  the  parties  upon  the  merits 
of  the  case  itself,  to  trial  before  a  jury  at  the  same  time,  what 
would  be  the  state  of  things  presented  on  the  trial!  If  the 
judgment  was  recovered  unfairly,  the  whole  matter  should  be 
tried  over  again  by  evidence  independent  of  the  judgment,  and 
the  judgment  should  not  be  used  as  evidence.  If  recovered 
fairly,  then  no  other  evidence  than  the  judgment  should  be 
admitted.  And  this  view  is  not  affected  by  the  fact  that  in 
this  case  there  is  a  judgment  record  which  is,  as  is  alleged, 
conclusive  evidence  of  the  fraud,  and  therefore  the  fraud  is 
established;  for  in  other  cases  the  same  defence  of  unfairly 
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recovering  the  judgment  may  be  set  up,  without  a  record  to 
furnish  conclusive  evidence  of  it  And  then,  is  the  plaintiff  to 
use  his  judgment  as  evidence,  or  not?  How  is  this  to  be  deter- 
mined? There  are  two  things  to  be  tried ;  the  fairness  of  the 
recovery  of  the  judgment,  and  whether  the  judgment  is  right 
in  itself.  If  the  first  should  be  determined  in  favor  of  the 
plaintiff,  then  all  he  has  to  do  is  to  produce  his  judgment  to 
prove  his  title  to  recover,  and  the  defendant  could  not  contro- 
vert it.  But,  if  determined  against  him,  he  must  resort  to 
other  evidence  subject  to  be  contradicted  by  the  defendant 
Now,  how  is  it  to  be  ascertained  which  course  is  to  be  taken  ? 
Is  the  jury  to  go  out  and  pass  upon  the  question  of  fraud,  and 
then  come  back  and  try  the  case  upon  the  merits?  Such  an 
arrangement  would  certainly  betoken  progress  enough  to  satisfy 
any  one. 

If  this  trial  had  taken  place,  the  attitude  of  the  parties 
towards  each  other  would  have  illustrated  the  inconsistency  of 
the  whole  proceeding,  and  the  utter  confusion  of  ideas  involved 
in  it  The  parties  would  have  been  armed  with  estoppels  point 
to  point — estoppel  against  estoppel.  The  defendant  would 
have  said,  my  estoppel  shows  that  your  judgment  was  fraudu- 
lently recovered.  The  plaintiff  would  have  replied,  that  is  no 
matter ;  my  estoppel  shows  that  you  owe  me  the  debt ;  that  it 
is  all  right  upon  the  merits;  and  to  try  the  cause  over  again 
could  do  you  no  good,  for  in  any  event  the  court  must  render 
judgment  in  my  favor.  My  judgment  imports  absolute  veritv 
as  well  as  yours.  What. then  is  the  state  of  the  proof?  That 
a  righteous  judgment  has  been  recovered  by  unfair  means. 
Would  it  be  worthy  the  serious  occupation  of  a  court  of  justice 
to  allow  such  a  trial  to  proceed  further? 

Secondly:  none  of  the  allegations  of  the  answer  are  sup- 
ported or  proved  by  the  record  offered  in  evidence.  The 
answer  sets  up  fraud  in  the  recovery  of  the  judgment,  and  that 
only  as  a  defence.  It  says  nothing  about  its  having  been 
recovered  through  any  mistake.  It  also  alleges  that  the  peti- 
tion in  chancery  presented  to  the  court  in  Connecticut  stated 
the  judgment  to  have  been  fraudulently  recovered,  and  that 
the  court  found  the  facts  stated  in  the  petition  to  be  true,  as 
alleged  in  the  answer,  and  adjudged  and  decreed  that  said 
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judgment  was  fraudulently  recovered.  Now,  bo  far  from  this 
being  true,  the  petition  stated  no  such  thing,  and  the  court 
neither  found  nor  decreed  anything  of  the  kind.  The  only 
statements  of  the  kind  in  the  petition  are,  that  Olney  by  mis- 
take, or  contriving  and  intending  to  harass  and  defraud  the 
defendant,  commenced  his  suit  in  this  court;  that  in  further 
pursuance  of  said  mistake  or  design  to  defraud,  he  caused  the 
capias  to  be  issued ;  and  that  in  further  pursuance  of  said  mis- 
take or  design  to  defraud  he  caused  the  suit  to  be  returned  to 
this  court,  and  further  prosecuted ; — and  that  so  said  defendant 
was,  by  mistake  or  design,  deprived  of  all  opportunity  to  make 
his  defence. 

The  entire  difference  between  the  statements  of  the  petition 
as  set  forth  in  the  answer,  and  the  statements  actually  made  by 
the  petition,  is  too  obvious  to  require  comment  The  petition 
does  not  allege  fraud,  but  either  mistake  or  fraud;  and  the 
court  finds  nothing  except  that  the  facte  set  forth  in  the  petition 
are  true — certainly' this  is  no  finding  of  fraud.  If  it  is  a  finding 
of  anything,  it  is  a  finding  of  mistake  or  fraud.  It  is  therefore 
impossible  to  tell  which  of  the  two  the  court  intended  to  find. 
The  plaintiff  has  as  much  right  to  say  that  it  is  a  finding  only 
of  mistake,  as  the  defendant  has  to  say  it  is  a  finding  of  fraud. 

Finally,  the  court  did  not  decree  that  the  judgment  was 
fraudulent,  but  simply  decreed  an  injunction  restraining  the 
plaintiff  from  prosecuting  his  action  upon  it.  The  record, 
therefore,  introduced  by  the  defendant  on  the  trial  to  prove  his 
plea,  failed  to  prove  it  in  every  particular. 

Thirdly :  The  decree  in  Connecticut  was  pronounced  in  vio- 
lation of  the  Constitution  of  the  United  States,  and  of  the  Act 
of  Congress  in  pursuance  made  of  it 

The  Constitution  provides  that  "  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state ; "  and  authorizes  Congress  to 
"  prescribe  the  manner  in  which  such  acts,  records,  and  pro- 
ceedings shall  be  proved,  and  the  effect  thereof."  The  Act  of 
Congress  of  26th  of  May,  1790  (Oh.  11),  after  providing  for  the 
mode  of  authenticating  the  acts,  records,  and  judicial  proceed- 
ings of  the  states,  declares,  that  "  the  said  records  and  judicial 
proceedings,  authenticated  as  aforesaid,  shall  have  such  faith 
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and  credit  given  to  them,  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in  the  courts  of  the  state 
from  whence  the  said  records  are  or  shall  be  taken.'9 

In  several  particulars,  these  provisions  of  the  Constitution 
and  Act  of  Congress  have  been  much,  contested  in  various 
states  of  the  Union.  The  principal  question  has  been  whether 
a  judgment  recovered  in  a  court  having  no  jurisdiction  of  the 
person  by  the  service  of  process  was  within  these  provisions. 
In  discussing  this  question  in  the  earlier  cases,  the  just  distinc- 
tion between  foreign  judgments  and  judgments  of  states  of  the 
Union  was  by  no  means  as  clearly  understood  as  it  is  now ;  and 
the  courts  manifested  a  disinclination  to  make  any  such  distinc- 
tion, and  when  compelled  to  do  so,  retraced  their  steps  with 
reluctance  {Starbuch  v.  Murray,  5  Wend.  155). 

Anterior  to  and  contemporaneously  with  this  discussion,  the 
question  whether  the  merits  of  foreign  judgments  could  be 
inquired  into  was  much  agitated  in  England,  and  a  variety  of 
opinions  were  entertained  about  it  Some  of  the  earlier  cases 
denied,  while  others  maintained,  that  they  could  be.  Some  of 
the  judges  thought  that  such  judgments  were  only  primd  facie 
evidence,  and  that  the  defendant  could  show  them  to  be  wrong 
upon  any  ground ;  while  othera  contended  that  they  should  be 
allowed  to  be  impeached  upon  two  grounds  only — viz.  a  want  of 
jurisdiction,  and  fraud — and  not  generally  upon  the  merits.  This 
last  view,  after  a  long  discussion  and  opposite  opinions,  seems  to 
have  been  adopted  by  the  courts  of  England  as  the  correct  one. 
The  light  of  this  discussion,  which  in  truth  does  not  reach  the 
subject  as  it  exists  under  our  constitution,  seems  to  have  guided 
our  courts  when  the  subject  of  state  judgments  came  first  under 
their  consideration ;  and  although  a  case  never  arose  or  has 
since  arisen  in  any  court  where  a  state  judgment  was  attempted 
to  be  impeached  for  fraud,  yet  when  the  legitimate  ground  of 
a  want  of  jurisdiction  was  set  up  in  .some  few  of  the  earlier 
cases,  the  courts  threw  out  dicta,  entirely  obiter,  that  such 
judgment,  might  be  impeached  for  want  of  jurisdiction,  or 
fraud;  thus  adopting  and  applying  to  state  judgments  the  rule 
then  urged  and  since  applied  in  England,  as  the  true  rule  in 
relation  to  merely  foreign  judgments. 

The  true  constitutional  rule  having  become  better  understood, 
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and  the  courts  generally  having  got  oyer  their  reluctance  to 
adopt  it,  where  such  reluctance  existed,  the  later  and  better 
considered  cases  will  be  searched  in  vain  for  any  such  dicta. 
Not  a  word  about  fraud  is  to  be  found  in  the  following  cases, 
but  only  about  a  want  of  jurisdiction :  Aldrich  v.  Kvrvney,  4 
Conn.  B.  380 ;  Wood  v.  Wathinson,  17  Conn.  B.  500 ;  Bissd  v. 
Briggs,  9  Mass.  B.  462 ;  Jacobs  v.  Hull,  12  Mass.  R  25  ;  KUr 
bum  v.  Woodworth,  5  J.  R.  41 ;  Robinson  v.  Ward,  8  J.  B.  86 ; 
Denmson  v.  Hyde,  6  Conn.  B.  508 ;  iPRae  v.  MaMoon,  13 
Pick.  B.  53 ;  Moren  v.  Iffltibrew,  2  Yerg.  B.  376 ;  Oleason  v. 
Dodd,  4  Metcalf,  B.  333 ;  Hall  v.  WHMams,  6  Pick.  B.  239 ; 
Read  v.  Pratt,  2  Hill,  B.  64 ;  Starbuck  v.  Murray,  5  Wend. 
B.  158 ;  Shwwway  v.  Stillman,  6  Wend.  B.  447. 

As  I  understand  the  rule  now  established  in  relation  to  state 
judgments,  it  is  this :  If  there  is  a  judgment,  it  cannot  be*  in- 
quired into  for  any  cause,  whatever ;  and,  although  there  may 
have  been  fraud  in  its  recovery,  it  is  still  a  judgment,  and  not 
void.  But  if  the  court  rendering  it  had  no  jurisdiction  of  the 
pereon,  then  there  is  no  judgment,  and  the  constitution  of  the 
United  States  does  not  apply.  In  my  opinion,  not  an  adjudged 
case,  except  the  one  we  are  considering  from  Connecticut,  can 
be  found  against  this  rule  as  I  have  stated  it ;  while  many  of 
the  very  highest  authority  can  be  cited  in  its  favor. 

Chief  Justice  Parsons,  of  Massachusetts,  has  the  merit  of 
having  laid  down  the  rule  correctly,  even  before  it  was  settled 
by  the  Supreme  Court  of  the  United  States.  In  Bissd  v.  Briggs 
(9  Mass.  B.  462),  he  enters  into  a  most  elaborate  consideration 
of  the  whole  subject,  discusses  in  its  fullest  extent  the  differ- 
ence between  foreign  and  state  judgments,  and  concludes  by 
saying :  "  Such  judgments,  so  far  as  the  court  rendering  them 
had  jurisdiction,  are  to  have  in  our  courts  full  faith  and  credit" 
"  The  defendant  Briggs  must  be  considered  as  a  party  to  a 
judgment  rendered  against  him  by  a  court  which  had  jurisdic- 
tion of  the  cause,  and  of  the  parties  to  it  He  cannot  therefore, 
in  my  opinion,  be  admitted  by  evidence  to  impeach  that  judg- 
ment, or  to  deny  it,  or  in  any  manner  to  derogate  from  the  full 
faith  and  credit  to  which  it  is  entitled.'' 

In  JSfcarbuch  v.  Murray  (5  Wend.  158),  the  court  say,  "  If  the 
jurisdiction  of  the  court  is  not  impeached,  it  has  the  character 
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of  a  record,  and  for  all  purposes  should  receive  foil  faith  and 
credit" 

In  Moren  v.  EUZibrew  (2  Yerg.  R  876),  the  court  of  Tennes- 
see presents  the  distinction  which  governs  these  cases  in  a  very 
lucid  manner.  The  action  was  on  a  judgment  from  Kentucky, 
and  the  court  says:  "We  must  advert  to  the  distinction  be- 
tween void  and  voidable,  between  a  judgment  that  is  irregular 
or  erroneous,  and  one  that  is  void  or  a  nullity.  The  one  is  valid 
to  some  extent ;  the  other  is  valid  to  no  extent.  Irregular  and 
erroneous  judgments  are  valid  and  good  until  set  aside  or 
reversed  on  error.  Yoid  judgments,  or  such  as  are  a  nullity, 
have  no  operation  whatever.  If  the  judgment  of  the  sister 
state  now  in  question  is  of  the  first  class,  it  is  evident  that  the 
courts  of  this  state  cannot  give  relief  to  the  defendant,  as  that 
relief  is  in  ita  nature  limited  to  the  court  where  the  judgment 
was  rendered,  or  to  the  revising  courts  of  the  State  of  Kentucky. 
This  court  confines  itself  within  that  narrow  limit  of  inquiry, 
incidental  from  necessity  to  all  courts  which  are  called  upon  to 
enforce  and  carry  into  effect  the  judgment  of  some  other  court. 
That  limit  is  an  inquiry  into  the  jurisdiction  of  the  court  ren- 
dering the  judgment  sought  to  be  enforced." 

And  the  courts  have  gone  so  far  as  to  hold,  that  even  a  mis- 
take in  making  up  the  record  could  not  be  shown ;  so  entirely 
obedient  and  unquestioning  is  the  faith  which  is  required  by 
the  constitution.  In  HaU  v.  Williams  (6  Pick.  R.  239),  the 
court  says :  "  If  it  appear  by  the  record  of  a  judgment  of  a 
sister  state,  that  the  defendants  had  notice  of  die  suit,  we  are 
inclined  to  think  it  cannot  be  gainsaid.  For,  as  we  are  bound 
to  give  full  faith  and  credit  to  the  record,  the  facts  stated  in  it 
must  be  taken  to  be  true  judicially ;  and  if  they  should  be 
untrue,  by  reason  of  mistake  or  otherwise,  the  aggrieved  party 
must  resort  to  the  authorities  where  the  judgment  was  rendered 
for  redress."  A  similar  opinion  was  intimated  in  Reed  v. 
Pratt  (2  Hill  R  66),  and  BichneU  v.  Field  (8  Paige,  440) ;  but 
this  particular  point  can  hardly  be  considered  settled. 

The  case  of  MRae  v.  Matoon  (13  Pick.  R.  53)  is  directly 
in  point  for  our  purpose.  In  that  case,  under  a  plea  of  nil 
debet  to  an  action  on  a  judgment  of  a  court  of  North  Carolina, 
the  defendant,  on  the  trial,  was  permitted  to  show  that  the 


156  CASES  IN  THE  SUPERIOK  COUKT. 

Dobson  t.  Pearce. 

judgment  was  recovered  by  fraud;  the  plaintiff's  attorney 
having  stated  that  the  action  had  been  discontinued ;  and  upon 
this  issue  the  jury  found  a  verdict  for  the  defendant.  The 
court  however  set  aside  the  verdict,  saying:  "The  question  is 
in  substance,  whether  the  defendant  may  prove  under  this  issue, 
that  the  judgment  was  obtained  by  fraud  and  misrepresenta- 
tion. We  are  entirely  satisfied,  that  while  the  judgment 
remains  apparently  in  full  force,  the  defence  cannot  be  made 
against  it.  If  this  were  not  so,  there  would  be  no  end  of  liti- 
gation. If  the  first  judgment  were  thus  to  be  rendered  void, 
the  second  is  liable  to  the  same  allegation,  and  the  third,  and 
so  on.  The  law  would  become  a  game  of  fraud,  in  which  the 
greatest  rogue  would  become  the  most  successful  player.  If 
any  proceedings  have  taken  place  in  the  court  in  North  Caro- 
lina which  would  avoid  the  judgment  obtained  against  the 
defendant,  the  application  must  be  made  to  the  judicial  courts 
there.  But  so  long  as  the  judgment  remains  in  full  force  the 
courts  in  Massachusetts  cannot  go  behind  it."  Clearly,  either 
this  case  is  not  law,  or  the  decree  in  Connecticut  is  unconsti- 
tutional. It  will  be  observed,  that  no  technical  objection  is 
set  up  on  the  ground  that  a  court  of  law  could  not  entertain 
the  defence  of  fraud.  The  reasoning  of  the  court  is,  that  no 
court  of  a  sister  state  can  entertain  it  (and  see  BickneU  v. 
Field,  8  Paige's  R.  440). 

But  it  is  necessary  that  I  should  notice  the  grounds  upon 
which  the  decree  is  sustained  by  the  Court  of  Errors  of  Con- 
necticut, as  those  grounds  are  stated  in  their  opinion. 

One  ground  is,  that  the  proceeding  in  Connecticut  was  not 
"  an  attempt  to  impeach  the  New  York  judgment."  And  the 
court  says :  "  In  granting  an  injunction  against  proceedings  at 
law,  whether  in  a  foreign  or  domestic  court,  there  is  no  differ- 
ence ;  the  court  of  equity  does  not  presume  to  direct  or  con- 
trol the  court  of  law ;  but  it  considers  the  equities  between  the 
parties,  and  acts  upon  the  person,  and  restrains  him  from  insti- 
tuting and  prosecuting  an  action"  (Pearce  v.  Obiey,  20  Conn. 
E.  564). 

I  am  unable  to  assent  to  this  reasoning.  In  the  first  place, 
it  assumes,  that  under  the  Constitution  of  the  United  States, 
there  is  no  difference  between  a  court  of  equity  in  New  York, 
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restraining  a  party  from  proceeding  in  New  York  to  enforce  a 
judgment  of  a  court  of  New  York,  and  a  court  of  equity  in 
Connecticut  restraining  him  from  proceeding  upon  it  in  Con- 
necticut. There  is  this  difference  at  least,  that  the  constitution 
cannot  apply  to  the  former  case,  while  it  may  well  be  con- 
tended that  it  does  apply  expressly  to  the  latter.  This  is  a 
naked  assumption  of  the  court,  for  which  no  reasons  are  given, 
and  in  support  of  which  no  authorities  are  cited.  I  shall  endea- 
vor to  show  that  it  cannot  be  supported  either  by  reason  or 
authority. 

Both  before  and  since  the  case  of  MUU  v.  Dwryea,  there  has 
been  a  looseness  in  the  language  employed,  in  speaking  of  the 
effect  to  be  given  to  judgment,  under  the  constitution  and  act 
of  Congress.  It  is  sometimes  said  the  courts,  of  Massachusetts 
are  bound  to  give  the  same  effect  to  a  New  York  judgment 
that  the  courts  of  New  York  would  give  to  it  But  this  is  not 
the  language  nor  meaning  of  the  constitution  and  act  of  Con- 
gress. Their  language  and  meaning  are,  that  it  shall  have  the 
same  effect  as  in  the  court  where  it  was  recovered ;  or  to  take 
the  present  case  as  an  instance,  that  it  shall  have  the  same 
effect  in  Connecticut  as  it  has  in  the  Superior  Court  of  New  York, 
and  not  in  a  court  of  equity  of  the  State  of  New  York. 

This  is  very  clear  from  the  language  of  the  act  "  The  said 
records  and  judicial  proceedings  shall  have  such  faith  and  credit 
given,  to  them,  in  every  court  within  the  United  States,  as  they 
have,  by  law  or  usage,  in  the  courts  of  the  states  from  whence 
the  said  records  are  or  shall  be  taken."  In  this  sentence,  the 
word  "  taken,"  at  its  close,  does  not  relate  to  the  antecedent 
word  "  states,"  but  to  the  word  "  courts."  Records  are  said  to 
be  taken  from  courts,  but  could  not  with  any  propriety  be  said 
to  be  taken  from  a  state. '  If  the  mere  act  of  transportation  had 
been  meant,  the  word  "brought"  would  have  been  used.  But 
a  record  cannot  be  taken  from  "  courts  "  or  from  more  than  one 
court  The  plural  "courts"  wife  used  merely  because  the 
plural  "records"  was  used  before  and  after;  but  the  same 
meaning  would  have  been  expressed  by  the  words,  "as  in 
the  court  of  the  state  from  whence  said  record  is  or  shall  be 
taken." 

The  interpretation  which  I  have  put  upon  the  act  is  fully 


168  OASES  IN  THE  SUPERIOR  COURT. 

Dobson  t.  Pearce. 

sustained  by  the  construction  given  to  it  in  2HUs  v.  Dwryea  (7 
Cranch  R.  481) ;  which  case  must  be  regarded  upon  this  sub- 
ject as  the  supreme  law  of  the  land.  Irf  that  case,  Mr.  J. 
Story,  in  delivering  the  opinion  of  the  court,  immediately 
after  quoting  the  act  in  haw  verba  at  length,. says:  "The  act 
declares  that  the  record,  duly  authenticated,  shall  have  such 
,  faith  and  credit  as  it  has  in  the  state  court  from  whence  it  was 
taken." 

That  this  construction  given  to  the  act  by  the  court  was  not 
a  careless  or  unintentional  one,  is  very  clear  from  Mr.  J.  Story's 
Commentaries  on  the  Constitution  (vol.  3,  p.  183),  one  of  the 
most  carefully  written  of  his  works.  There  again,  after  quot- 
ing the  whole  act,  he  says :  "  It  has  been  settled  upon  solemn 
argument,  that  this  enactment  gives  records  the  same  faith  and 
credit  as  they  have  in  the  state  court  from  which  they  are 
taken." 

If  this,  be  the  true  construction  of  the  act,  I  suppose  it  dis- 
poses of  the  question;  for  it  will  hardly  be  contended  that 
our  court  gives  the  same  effect  to  one  of  its  own  judgments,  that 
the  court  in  Connecticut  considered  that  they  had  given  to  it. 

We  have  very  high  authority  in  our  own  state  for  saying 
that  the  proceeding  in  Connecticut  was  unconstitutional,  and 
would  not  have  been  entertained  by  our  own  court  of  chan- 
cery. Considering  the  exclusive  devotion  of  our  court  to  chan- 
cery learning  and  practice,  this  may  perhaps  be  considered  as 
high  authority  as  that  of  the  court  of  errors  of  Connecticut 
upon  such  a  subject.  In  Bichnett  v.  Field  (8  Paige,  440), 
Chancellor  Walworth,  where  an  action  was  brought  upon  a 
judgment  of  a  court  of  Massachusetts,  in  the  Supreme  Court 
of  this  state,  and  a  bill  was  filed  in  the  court  of  chancery  to 
restrain  the  suit,  declared  that  the  provision  of  the  Constitu- 
tion was  as  binding  upon  the  court  of  chancery  as  upon  the 
Supreme  Court.  And  he  added ;  "  It  is  at  least  doubtful,  how- 
ever, whether  any  court  in  this  state  has  any  right  or  power 
to  inquire  into  the  regularity  of  a  judgment  recovered  in 
one  of  the  superior  courts  of  a  sister  state,  after  a  personal 
service  of  the  process  upon  the  parly  against  whom  such  judg- 
ment was  obtained.  And  it  certainly  would  not  be  giving  full 
faith  and  credit  to  the  record  of  a  judgment  in  a  sister  state 
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if  the  party  against  whom  that  judgment  purported  to  have 
been  obtained  were  permitted  to  allege  and  show,  in  the  courts 
of  another  state,  that  no  such  judgment  was  in  &ct  given,  or 
authorized  to  be  entered  by  the  court ;  but  that  the  judgment 
record  was  made  up  and  filed  fraudulently  by  the  clerk  of  the 
court  without  authority." 

Upon  the  whole  I  am  of  opinion  that  the  judgment  for  the 
plaintiff  ought  to  be  affirmed. 


Isaac  Moses,  Adm'r,  &c.  and  Thomas  Pebcival,  plaintiffs,  v. 
The  Sun  Mutual  Insubaxge  do.  defendants. 

The  words  of  the  general  clause  in  a  policy  of  insurance  do  not  coyer  all  losses 
that  may  happen  to  the  property  insured  during  the  pendency  of  the  risks. 

They  are  restricted  to  losses  of  a  similar  nature,  and  resulting  from  similar  causes 
as  those  specially  enumerated. 

Hence  they  do  not  cover  a  loss  resulting  from  the  consumption  of  cargo  by  the 
crew  or  passengers,  or  from  a  sale  to  defray  the  expenses  of  necessary  repairs. 

It  is  the  duty  of  the  ship-owner  to  provide  funds  to  meet  all  contingent  necessary 
expenses  at  each  port  of  destination,  and  if  he  fail  to  do  so.  he  alone  is  respon- 
sible to  the  shipper  for  a  loss  resulting  from  his  neglect 

The  sea-worthiness  of  the  ship  is  a  condition  precedent  to  the  attaching  of  the 
poliey ;  hence  some  proof  of  its  fulfilment  must,  in  all  eases,  be  given,  in  the  first 
instance,  by  the  assured.  Its  fulfilment  is  not  a  presumption  of  law  easting  the 
burden  of  proof  upon  the  underwriter. 

Judgment  of  nonsuit  affirmed  with  costs. 

(Before  Den,  Campbell,  A  Boswoarn,  J.J.) 
Oct.  11;  80,  1852. 

Appeal  from  a  judgment  at  special  term,  dismissing  the 
complaint — heard  upon  a  bill  of  exceptions. 

The  action  was  on  a  valued  policy  of  insurance  upon  goods 
on  board  the  ship  Mason,  on  a  voyage  from  Philadelphia  to 
San  Francisco,  and  that  the  application  of  the  evidence,  the 
points  raised,  and  the  opinion  of  the  court  maybe  properly  un- 
derstood, it  is  deemed  proper  to  state  the  complaint  in  extenso. 
It  is  as  follows: 

The  complaint  of  the  plaintiife  shows  that,  on  the -twentieth 
day  of  February,  one  thousand  eight  hundred  and  forty-nine, 
the  above  named  Joseph  Hemming,  now  deceased,  was  a  mer- 
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chant  in  the  city  of  Philadelphia,  using  trade  and  commerce 
under  the  name  and  style  of  Flemming  &  Marshall,  he  being, 
in  truth,  the  sole  and  only  person  composing  said  firm ;  that  he, 
the  said  Flemming,  and  the  above-named  plaintiff,  Thomas  C. 
Percival,  were  jointly  interested  in  certain  goods,  wares,  and 
merchandise,  to  wit,  eight  hundred  and  forty-six  packages  of 
merchandise  of  large  value,  to  wit,  of  the  value  of  twenty 
thousand  dollars,  and  they,  being  such  owners,  did,  on  said 
day,  ship  and  lade  the  same  on  board  the  good  ship  called  the 
"  Mason,"  then  lying  at  anchor  in  the  port  of  Philadelphia,  and 
bound  for  San  Francisco,  in  California. 

And  the  said  plaintiffs  further  show,  that  they,  the  said 
Flemming  and  Percival,  did  thereupon,  on  the  twenty-fourth 
day  of  February  aforesaid,  cause  the  said  goods,  wares,  and 
merchandise  to  be  duly  insured  by  the  defendants  on  the 
voyage  aforesaid,  at  a  premium  of  three  per  cent,  paid  to  the 
defendants  by  the  said  Joseph  Flemming  and  Thomas  C.  Per- 
cival on  the  said  goods,  which  were  for  the  purposes  of  such 
insurance  valued  at  sixteen  thousand  dollars. 

And  the  plaintiffs  further  show,  that  in  consideration  of  the 
sum  of  four  hundred  and  eighty  dollars,  by  the  said  plaintiffs 
paid  to  the  said  defendants,  being  said  per  centage,  the  said 
defendants  did  execute  and  deliver  to  the  said  Flemming.  and 
Percival,  a  certain  instrument  in  writing,  commonly  called  a 
policy  of  insurance,  bearing  date  the  twenty-fourfo  day  of  Feb- 
ruary,  one  thousand  eight  hundred  and  forty-nine,  whereby 
the  said  defendants,  in  consideration  of  said  sum  of  money  so 
paid  to  them  as  aforesaid,  being  three  per  cent  on  sixteen 
thousand  dollars,  the  estimated  value  of  said  goods,  wares,  and 
merchandise,  did  insure  the  said  joint  owners  of  said  goods, 
wares,  and  merchandise,  under  the  name  of  Flemming  &  Mar- 
shall, on  account  of  whom  it  might  concern,  loss  payable  to 
them,  lost  or  not  lost,  at  and  from  Philadelphia  to  San  Fran- 
cisco, with  the  privilege  of  intermediate  ports,  on  merchandise 
as  per  memorandum  on  file  in  the  office  of  said  defendants 
(in  case  of  claim  for  damage,  the  same  to  be  settled  on  the 
principle  of  a  salvage  loss),  laden  or  to  be  laden  on  board  the 
good  ship  "  Mason."  Beginning  the  adventure  upon  the  said 
goods,  wares,  and  merchandise  from,  and  immediately  following, 
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the  lading  thereof  on  board  of  the  said  vessel,  and  so  continue 
and  endure  until  the  said  goods,  wares,  and  merchandise  should 
be  safely  landed  at  San  Francisco,  aforesaid,  the  said  vessel 
in  her  voyage  to  have  the  right  also  to  proceed  and  sail  to, 
touch  and  stay  at,  any  port  or  place,  if  thereunto  obliged  by 
stress  of  weather  or  other  unavoidable  accident,  without  pre- 
judice to  said  insurance. 

And  the  said  plaintiffs  aver  that  the  said,  goods,  wares,  and 
merchandise,  so  laden  on  board  said  ship,  and  so  insured  as 
aforesaid,  were  therein  valued  at,  and  were  of  the  value  of  six-  s 
teen  thousand  dollars.  And  the  said  plaintiff*  further  show, 
that  the  adventures  and  perils  which  the  said  defendants  took 
upon  themselves  m  that  voyage,  m  relation  to  said  goods,  wares, 
and  merchandise,  wear  of  the  seas,  menrof-wofr,  fires,  enemies, 
pirates,  rovers,  thieves,jettisons,  letters  of  mark  and  countermark, 
surprisals,  takings  at  sea,  arrests,  restraints,  and  detainments 
ef  all  kings,  princes,  or  people,  of  what  nation,  condition,  or 
quality  soever,  barratry  of  the  master  and  mariners,  and  all 
other  perils,  losses,  and  misfortunes  that  had  or  should  come  to 
the  hurt,  detriment,  or  damage  of  the  said  goods,  wares,  and 
merchandise^  or  any  part  thereof,  during  said  voyage;  and  in 
case  of  loss,  it  was  agreed  that  such  loss  to  t>e  paid  in  thirty 
days  after  proof  of  loss  and  interest 

And  the  said  plaintiffs  further  show,  that  at  the  lime  of  the 
shipment  of  said  goods,  and  at  the  time  of  said  insurance,  and 
at  die  time  of  the  loss  hereinafter  mentioned,  the  said  Joseph 
Flemming,  now  deceased,  and  the  said  Thomas  0.  Percival 
were  the  sole  and  only  owners  thereof;  and  they  also  aver,  that 
since  the  mating  of  said  insurance,  the  said  Joseph  Flemming 
has  departed  this  life,  having  first  previously  made  his  last  will 
and  testament  Plaintiffs  further  aver,  that  administration,  with 
the  will  annexed,  of  all  the  goods  and  chattels  of  said  Joseph, 
has  been  duly  granted  to  the  above-named  Isaac  Moses,  by  the 
Surrogate  of  the  city  and  county  of  New  York,  to  whom  the 
granting  thereof  belonged,  by  reason  whereof  the  interest  of 
said  Joseph  Flemming,  deceased,  in  said  goods,  wares,  and 
merchandise,  is  vested  in  the  said  Isaac  Moses  as  administrator, 
as  aforesaid. 

And  the  plaintiffs  further  show,  that  the  said  ship  "  Mason," 

D.— L  11 
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with  said  goods,  wares,  and  merchandise,  laden  on  board  of 
heir,  did  afterwards,  to  wit,  on  the  twenty-fourth  day  of  Feb- 
ruary aforesaid,  proceed  and  sail  on  said  voyage  so  insured, 
being  in  all  things  seaworthy. 

And  the  said  plaintiffs  farther  show,  that  the  said  voyage 
insured,  from  Philadelphia  to  San  Francisco,  is  a  voyage  of 
many  thousand  miles,  making  it  necessary  to  stop  at  many 
intermediate  ports,  for  provisions  and  refreshments,  and  that 
Bio  de  Janeiro  is  one  of  such  intermediate  ports  in  said  voyage, 
to  which  the  privilege  of  said  ship  or  vessel,  touching  and 
staying  for  the  purposes  aforesaid,  extends. 

And  the  plaintiffs  further  show,  that  on  her  voyage,  and 
before  her  arrival  at  said  port  of  Bio  de  Janeiro,  from  the 
necessary  contingencies  growing  out  of  so  long  a  voyage,  and 
the  transition  of  said  vessel  through  various  climates,  her  pro- 
visions spoiled  and  failed;  and  to  support  the  lives  of  the 
•passengers  and  crew,  and  thereby  enable  said  vessel  to  reach 
L  final  port  in  safe*,  it  became  Leasary  to  ™e  and  nae, 
and  there  was  consumed  and  used  on  board  said  vessel,  a  large 
portion  of  the  provisions,  goods,  and  merchandise  of  the  said 
plaintiflfe,.80  laden  on  board  of  said  ship,  on  such  adventure, 
and  insured  as  aforesaid,  and  covered  by  said  policy,  being 
of  great  value,  to  wit,  of  the  value  of  five  thousand  dollars, 
and  which  thereby,  and  by  reason  of  the  mere  perils  of  the 
voyage  aforesaid,  and  the  seas,  were  totally  lost  to  said  plaintifls. 

And  the  said  plaintiffs  further  show,  that  it  was  necessary  to 
refit  and  repair  said  vessel,  and  replenish  her  stores  at  said  port 
of  Bio  de  Janeiro,  to  enable  her  to  reach  her  destination,  and  per- 
form in  safety  said  voyage,  so  insured  as  aforesaid,  and  that  she 
was  there  so  refitted  and  repaired  as  aforesaid.  And  that  after 
said  vessel  had  been  so  refitted  and  repaired,  the  agent  of  the 
owner  of  said  ship  refused  to  pay  for  the  same,  as  he  was  bound 
to  do,  and  that  it  thereby  became  necessary,  to  enable  said  ves- 
sel to  proceed  on  said  voyage,  and  on  account  of  the  great  dis- 
tance of  the  owners  from  said  port,  for  the  master  of  said  vessel 
to  sell  and  dispose,  and  he  did  sell  and  dispose  of  a  large  portion 
of  the  remaining  goods,  wares,  and  merchandise  of  said  plain- 
tif&,  of  large  value,  to  wit,  of  the  value  of  other  four  thousand 
dollars,  which  became  thereby  totally  lost  to  the  said  plaintiflk 


NEW  YORK— OCTOBEB,  1852.  163 

Moms  t.  The  Sun  Mutual  Luunuice  Co. 

And  the  said  plaintiffs  further  show,  that  a  certain  other 
large  portion  of  the  goods,  wares,  and  merchandise  so  shipped 
by  them,  and  laden  as  aforesaid,  on  board  said  vessel  on  said 
voyage,  and  so  insured  by  said  defendants  as  aforesaid,  amount- 
ing in  value  to  other  four  thousand  dollars,  was  entirely  lost  to 
the  said  plaintiffs  by  the  barratry  of  the  master  and  mariners 
of  said  vessel,  during  said  voyage,  and  before  she  reached  the 
port  of  her  destination  as  aforesaid,  San  Francisco,  where  the 
same,  by  the  terms  of  the  bill  of  lading,  were  to  have  been 
delivered,  and  until  which  time  they  were  insured  by  the 
defendants  as  aforesaid. 

And  the  plaintiffs  further  show,,  that  Valparaiso  is  another 
port  in  said  voyage,  and  among  the  privileged  ports  to  which 
said  vessel  was  allowed  by  said  policy  to  proceed,  for  necessary 
supplies,  repairs,  &c,  during  said  voyage,  which  port  is  also  a 
very  distant  port,  being  many  thousand  miles  distant  from  the 
port  of  Philadelphia,  as  aforesaid.  That  said  vessel  repaired 
and  refitted  at  said  port ;  but  that  shortly  after  her  departure 
therefrom,  on  her  said  voyage,  her  provisions  were  found  to 
have  become,  from  the  climate,  and  other  causes,  unfit  to  sus- 
tain life ;  and  thereupon,  while  on  the  high  seas,  at  a  distance 
from  all  ports,  and  for  the  support  of  human  life,  and  from  the 
perils  of  the  seas,  the  master  of  said  vessel  was  compelled  to 
use  another  large  portion  of  the  goods,  wares,  merchandise,  and 
provisions- shipped  as  aforesaid,  by  said  plaintiffs,  on  said  voy- 
age, and  so  insured  as  aforesaid,  by  said  defendants,  and  cover- 
ed by  said  policy.  And  the  said  plaintiffs  aver,  that  said  last 
mentioned  goods,  wares,  and  merchandise  amount  to  the  further 
sum  of  four  thousand  dollars,  and  were,  by  reason  of  the  pre- 
mises, totally  lost  to  the  said  plaintiffs. 

And  the  said  plaintiffs  aver,  that  due  proof  of  interest  by  the 
plaintiffs  in  said  goods,  wares,  and  merchandise,  and  of  the  loss 
aforesaid,  was  made  to  said  defendants,  pursuant  to  the  terms 
of  said  policy,  and  although  thirty  days  elapsed  thereafter,  and 
before  the  commencement  of  this  suit,  the  said  defendants  did 
not  pay  the  amount  of  said  loss  to  the  said  plaintiffs,  nor  any 
part  thereof,  pursuant  to  the  terms  of  the  policy  of  insurance, 
and  their  obligation  and  undertaking  as  aforesaid. 
The  said  plaintiffs  therefore  say,  that  they  have  lost  the  said 
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goods,  wares,  and  merchandise  by  the  perils  aforesaid,  and  that 
the  same  amount  in  value  to  the  sum  of  sixteen  thousand 
dollars,  which  they  demand  herein,  as  their  damages  against 
the  said  defendants. 

The  answer  admitted  the  execution  and  contents  of  the 
policy,  and  put  at  issue  all  other  material  allegations  in  the 
complaint. 

The  issues  were  tried  before  Mr.  Justice  Paine  and  a  jury, 
in  the  month  of  February,  1852.  The  facjte  of  the  case,  as 
established  by  the  evidence,  are  as  follows :  The  ship  Mason 
with  the  goods  insured  on  board,  in  which  the  interest  of  the' 
plaintiffe,  as  alleged  in  the  complaint,  was  fully  proved,  sailed 
Ln  PhiladelpSa  on  the  vo/age  Lu^d  ilL  xnon*  of 
February,  1849.  She  had  a  full  cargo,  and  more  than  100 
passengers. 

Before  the  ship  had  been  more  than  nineteen  days  at  sea  the 
passengers  and  crew  were  put  upon  a  half  allowance  of  water, 
and  before  her  arrival  at  Bio  Janeiro  certain  articles,  part 
of  the  goods  insured,  principally  cheese  and  white  sugar,  were 
broached  and  supplied  to  the  ship's  use,  the  necessity  for  such 
use  arising  from  a  deficiency  in  the  stores  properly  belonging 
to  the  ship.    After  her  arrival  at  Bio  Janeiro  the  captain  pur- 
chased some  provisions  and  small  stores,  also  a  large  quantity 
of  ropes  for  overhauling  and  repairing-  the  rigging,  and  a 
quantity  of  canvas  for  the  sails.    The  captain,  having  no  funds 
of  his  own  or  of  his  owners  to  meet  these  disbursements,  was 
under  the  necessity  of  selling  cargo  for  that  purpose,  and 
accordingly  sold  among  other  articles  a  number  of  barrels  of 
beef,  pork,  and  hams,  covered  by  the  policy.    During  the  voy- 
age from  Bio  to  Valparaiso,  and  also  from  Valparaiso  to  San 
Francisco,  the  ship's  stores  again  failed,  and  a  large  quantity  of 
the  provisions  insured  were  from  necessity  used  and  consumed 
by  the  passengers  and  crew,  several  of  the  witnesses  swear- 
ing that  but  for  such  use  those  on  board  must  have  starved. 
The  whole  amount  of  the  losses  thus  occasioned  which  the 
plaintiffs  desired  to  recover  was  Btated  to  be  $4,162  &,  with 
interest  from  the  time  of  presenting  the  preliminary  proofs. 

The  voyage  from  Philadelphia  to  San  Francisco  is  in  length 
17,000  or  18,000  miles,  and  it  was  proved  to  be  customary,  and 
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in  most  cases  necessary,  for  vessels  engaged  on  the  voyage  to 
stop  at  the  intermediate  ports  of  Bio  and  Valparaiso  for 
refreshments  and  supplies. 

When  the  counsel  for  the  plaintiffs  rested  their  case  the  coun- 
sel for  the  defendants,  upon  the  following  grounds,  moved  for  a 
non-suit.  First— On  the  ground  of  the  insufficiency  of  the  pre- 
liminary proofs.  Secondly — On  the  ground  that,  irrespective 
of  the  allegation  of  barratry,  there  was  no  ground  of  action 
for  a  loss  by  the  perils  insured  against,  set  forth  in  the  com- 
plaint, that  the  remedy  for  the  alleged  loss,  if  any,  was  against 
the  ship  and  owners,  and  that  no  proof  of  barratry  had  been 
offered.  And  thirdly — That  it  had  not  been  shown,  that  the 
vessel  was  seaworthy  when  she  sailed,  nor  had  she  been  kept 
seaworthy  on  the  voyage ;  and  that  the*  alleged  loss  was  the 
direct  consequence  of  such  unseaworthiness.  Fourthly — On 
the  ground  that  there  was  a  misjoinder  of  parties,  plaintiffs  in 
this  suit. 

The  judge  thereupon  ruled  that  the  plaintiffs  were  not  enti- 
tled to  recover,  and  ordered  a  nonsuit. 

To  which  ruling  the  plaintiffs  excepted. 

John  Anthorby  for  the  plaintiffs,  in  moving  for  a  new  trial 
upon  the  exception,  made  and  argued  the  following  points — 

.  L  The  preliminary  proofs  fully  established  the  loss  as 
averred  in  the  complaint,  and  were  sufficient,  if  such  loss  was 
covered  by  the  policy. 

IL  The  trade  to  San  Francisco,  being  a  new  trade,  and 
peculiar  in  its  character,  and  exposed  to  novel  risks,  calls  for  a 
liberal  interpretation  of  the  policy,  and  especially  of  the 
general  clause,  to  embrace  such  risks. 

HL  The  complaint  avoids  the  difficulties  which  have  arisen 
heretofore  on  the  pleadings  under  that  clause,  by  setting  forth 
especially  the  precise  character  of  the  loss,  in  extenso. 

EY.  The  loss,  as  set  forth  in  the  complaint,  is  as  follows : — 

1.  A  consumption,  from  necessity,  by  passengers  and  crew, 
of  a  part  of  the  plaintiffe'  cargo  (being  provisions),  to  support 
life,  and  enable  the  ship  to  reach  her  destination ;  her  pro- 
visions having  spoiled  and  foiled  by  passing  through  various 
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climates,  and  from  contingencies  attending  a  voyage  of  many 
thousand  miles*  * 

2.  A  sale,  from  necessity,  of  another  portion  of  the  plaintiffs' 
cargo,  to  enable  the  master  to  refit  and  repair  the  vessel,  and 
replenish  her  stores  at  a  remote  port*  the  agent  of  the  owners 
having  refused  to  pay  for  the  same,  and  such  refitting  and 
replenishing  being  necessary  to  enable  her  to  reach  her  destina- 
tion in  safety. 

3.  The  loss  of  another  portion  of  the  plaintiffs'  cargo, 
insured,  by  the  barratry  of  the  master  and  mariners. 

4.  That  after  her  departure  from  an  intermediate  and  dis- 
tant port,  where  she  had  stopped  to  refit  by  permission  in  the 
policy,  her  provisions,  from  the  influence  of  the  climate, 
became  unfit  for  the  support  of  life,  and  another  portion  of  the 
plaintiffs'  cargo,  from  necessity,  and  to  preserve  life,  having 
been  used  by  the  vessel,  thus  mating  a  further  loss. 

Y.  These  losses  are  within  the  perils  insured  against,  and 
especially  covered  by  the  general  clause,  "all  other  perils, 
losses,  &c.,"  and  were  fully  proved  as  laid. 

VI.  The  proper  interpretation  of  that  clause  is  still  an  open 
question,  and  although  some  English  and  American  judges 
and  authors  have  confined  it  to  losses  "  erjusdem  generis"  with 
those  in  the  sentence  preceding  it  in  the  policy,  such  construe- 
tion  is  not  authorised  legally  nor  grammatically, '  and  is  at 
variance  with  the  interpretation  of  all  other  commercial  coun-- 
tries. 

VII.  The  clause  is  clearly  cumulative,  and  embraces  all  risks 
of  every  kind  or  character  not  before  expressed,  and  which 
might  in  any  way  attend  the  adventure.  To  confine  it  to  losses 
" ejusd&m  generis"  would  obliterate  it,  inasmuch  as  a  liberal 
interpretation  of  the  preceding  clause  manifestly  embraces 
such  losses  already. 

"The  extent  and  meaning  of  the  general  words,  'all  other 
perils,  &c.,'  has  not  yet  been  the  immediate  subject  of  any 
judicial  construction  in  our  courts  of  law."  Ld.  Ellen- 
borough  ;  OuUm  v.  Butler,  5  M.  &  S.  463  (1816). 

Where,  besides  the  risks  in  a  printed  policy,  there  was  a  writ- 
ten clause  "against  all  risks,"  this  was  held  to  protect  the 
insured  from  all  losses,  except  such  as  might  arise  from  the 
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fraudulent  acts  of  the  master,  {Goix  v.  Knox,  1  John.  Oases, 
337 ;  Skidmore  v.  Shidmore^  2  John.  Oases,  76 ;  Phil.  Ins.  (2d 
ed.)  688,  689.) 

General  clauses  are  to  be  taken  generally.  They  embrace 
all  that  can  be  comprised  therein.  A  general  provision  is  as 
effective  in  generals,  as  a  special  one  in  particulars.  A  general 
agreement  is  to  be  interpreted  in  its  generality.  The  contract- 
ing parties  are  to  impute  to  themselves  the  inconvenience  of 
not  having  affixed  any  restrictions.  These  rules  are  taught  by 
all  our  doctors.    (Meredith's  Emerig.  48.) 

If  the  party  who  could  and  should  have  explained  himself 
dearly  and  precisely  has  not  done  so,  it  is  so  much  the  worse 
for  him,  but  he  cannot  be  permitted  subsequently  to  avail  him- 
self of  restrictions  which  he  has  not  expressed. 

To  give  more  energy  and  extent  to  die  clauses,  it  is  added 
that  the  insurers  place  themselves  in  the  very  room  and  stead 
of  the  assured,  as  if  there  was  no  assurer ;  i.  e.  in  case  of  loss 
the  adventure  shall  be  presumed  to  have  been  made  for  their 
account    (Meredith's  Emerig.  287.) 

"  Perils  of  the  seas,"  embrace  every  loss  or  damage  which 
happens  on  the  sea  or  through  the  sea.    (Targa  Pothier,  lb.) 

It  is  only  to  prevent  doubt  and  vain  disputes,  that  in  the 
printed  form  these  clauses  "  all  other,  <fec.,"  are  inserted.  (lb.) 
Emerigon  then  gives  extracts  from  the  policies  of  various 
commercial  countries,  containing  the  clause  "  all  other,  <fcc.," 
in  various  forms,  but  all  conveying  the  same  meaning,  that  the 
intent  is  to  cover  any  kind  of  loss  to  which  the  adventure  is 
exposed.  (Meredith's  Emer.  p.  287.)  A  full  chapter  on  this  head. 
YULL  The  practical  application  of  the  rule  in  England  (so 
far  as  any  rule  has  been  applied  there),  while  it  purports  to  act 
upon  the  phrase,  " ejusdem  generis"  does  in  fact  conform  to 
the  extended  interpretation  of  the  clause  as  practised  in  other 
commercial  countries. 

A  Slower:  Captain  missed  his  way  to  Jamaica,  water  failed, 

and  slaves  thrown  overboard  to  save  the  lives  of  the  remainder. 

A  Iosb  within  the  general  clause.    (Gregson  v.  Gilbert,  1  Park* 

138 ;  23  Geo.  3.) 

A  Slaver:  Failure  of  provisions  occasioned  by  the  unusual 
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length  of  the  voyage  and  bad  and  stormy  weather,  and  conse- 
quent loss  of  slaves  by  death. 

This  would  have  been  a  loss  within  the  policy  but  for  the 
stat  80  Geo.  8.    (Tathwm  v.  Hodgson,  6  D.  &  E.  656.) 

A  ship  sunk  at  sea  by  another  firing  into  her  by  mistake, 
deeming  her  an  enemy,  a  loss  within  .the  general  clause  "  all 
other,  &c."    (Outten  v.  Butler,  5M.4S.  461.) 

To  prevent  money  from  falling  into  the  hands  of  an  enemy 
it  was  thrown  overboard,  held  a  loss  of  the  nature  of  jettison, 
and  within  the*  general  clause.  (Butter  v.  Wildman,  8  B.  & 
Aid.  398— 1820.) 

Insurance  on  freight  Ship  placed  in  dry  dock  for  repairs, 
lost  while  being  got  out  of  dock,  goods  purchased  but  not 
shipped. 

It  was  insisted  that  the  loss  was  not  within  the  policy,  that 
all  other  perils  meant  those  ejwdem  generis,  as  perils  of  the 
seas,  &c.,  and  did  not  extend  to  losses  in  dry  dock  from  igno- 
rance of  Hindoos. 

Tindal,  0.  J. — The  words  in  the  policy  are  very  large ;  the 
policy  not  only  enumerates  perils  of  the  seas,  but  "  aU  other 
perils,  losses,  and  misfortunes." 

The  difficulty  which  has  arisen  on  this  clause  has  rather 
turned  on  the  question  whether  such  a  loss  was  properly 
described  in  the  declaration  as  a  loss  by  the  perils  of  the  seas, 
than  to  any  doubt  as  to  its  felling  within  the  general  terms  of 
the  policy.  The  difficulty  here  is  avoided  by  the  manner  in 
which  the  loss  is  described.  (Devwux  v.  I)  Anson,  7  Scott,  507 ; 
S.  0.  5  Bing.  N.  0.  519 ;  Ann.  1839.) 

IX.  The  loss  in  this  case  is  so  set  forth  in  the  complaint  as 
to  give  the  plaintiffs  the  full  benefit  of  the  policy. 

X.  If  the  ejuedem  generis  is  the  rule  of  interpretation,  then 
the  conduct  of  the  passengers  (a  species  of  vis  major),  which 
the  captain  could  not  control,  might  be  interpreted  to  be  an 
embezzling  of  the  cargo,  and  of  the  nature  of  barratry. 

XL  The  question  of  seaworthiness  was  for  the  jury.  On 
this  head,  independent  of  the  general  rule  that  seaworthiness 
is  implied  until  the  contrary  is  proved,  the  testimony  of  the 
mate  was  conclusive  to  show  that  she  was  seaworthy  at  her 
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departure.    The  wasting  of  provisions  and  water  by  the  passen- 
gers would  be  at  the  risk  of  the  insurers. 
XEL  The  judge  erred  in  taking  the  case  from  the  jury. 

Hiram  Ketchwm,)  contra,  insisted  that  none  of  the  losses 
claimed  were  covered  by  the  insurance,  and  that  it  was  a 
necessary  conclusion  from  the  testimony  that  the  ship  was 
unseaworthy  when  she  commenced  her  voyage. 

By  the  Court.  Duke,  J. — This  is  a  very  plain  case.  If  we 
follow  the  established,  and  hitherto  undoubted,  construction  of 
the  policy,  we  are  bound  to  say  that  it  covers  none  of  the  losses 
for  which  an  indemnity  is  now  claimed,  and  that  the  learned 
judge  who  tried  the  cause  would  have  committed  a  grave  error 
had  he  refused  to  nonsuit  the  plaintiffs. 

That  the  losses  claimed  cannot  be  referred  to  any  of  the  par- 
ticular risks  which  the  policy  enumerates  is  exceedingly  clear, 
for  the  supposition,  that  they  may  be  imputed  to  the  barratry 
of  the  master  and  crew,  we  reject,  as  manifestly  groundless. 
There  is  not  the  slightest  proof  of  the  embezzlement  charged  in 
the  complaint,  and  it  would  be  monstrous  to  say  that  the  mas- 
ter was  guilty  of  barratry  in  not  withholding  from  the  passen- 
gers the  necessary  means  of  preserving  their  lives.  The  barra- 
try of  the  master  is,  according  to  the  definition  of  Lord  Ellen- 
borough  in  Ewrle  v.  Rowcroft  (8  East  139),  a  criminal  breach 
of  his  duty  towards  his  owners ;  and  to  apply  the  term  criminal 
to  the  conduct  of  the  master,  in  the  case  before  us,  would  be 
an  abuse  of  language  and  a  perversion  of  truth.  The  consump- 
tion of  the  provisions  of  the  assured  by  the  passengers  wps  a 
physical  necessity :  the  permission  of  such  use  by  the  master  a 
high  moral  obligation,  and  so  far  from  being  liable  to  censure, 
he  would  have  been  deeply  culpable  had  he  acted  otherwise 
than  he  did.  So,  upon  similar  grounds,  he  was  entirely  justi- 
fied in  selling  a  portion  of  the  goods  at  Bio  de  Janeiro.  The 
sale  was  made  to  enable  him  to  pay  for  supplies  and  stores  that 
were  indispensable  to  the  further  prosecution  of  the  voyage. 
He  was  without  funds  or  credit,  and  a  sale  of  a  part  of  the 
cargo  was  his  only  resource.  Under  these  circumstances,  to 
make  the  sale  was  not  only  a  right,  but  a  duty. 

If  the  losses,  then,  as  they  appear  in  the  evidence,  are  reco- 
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verable  at  all,  they  can  only  be  bo  under  the  general  clause, 
which  follows  in  the  policy  the  enumeration  of  particular  riskB, 
and  accordingly  it  was  upon  the  construction  that  he  urged  us 
to  give  to  the  words  of  this  clause  that  the  learned  counsel  for 
the  plaintiffs  laid  the  stress  of  his  argument  He  insisted  that 
they  comprehend  every  loss,  direct  or  consequential,  that  can 
possibly  happen  to  the  -subject  insured,  no  matter  from  what 
cause,  or  by  whose  act,  in  port  as  well  as  at  sea,  from  the  com- 
mencement until  the  termination  of  the  voyage  covered  by  the 
policy. 

Nor  can  it  be  denied,  that  if  the  words  of  the  clause  are 
separately  considered,  such  is  their  obvious  and,  indeed,  neces- 
sary  construction.  It  is  a  construction,  however,  so  directly 
opposed  to  that  which  courts  of  justice  have  hitherto  followed, 
that  it  is  scarcely  possible  to  imagine  a  more  radical  and  exten- 
sive change  in  the  law  of  marine  insurance  than  its  adoption 
would  effect  It  is  so  far  from  being  true  that  the  liability  of 
the  underwriters  is  subject  to  no  limitation,  that  there  are 
numerous  classes  of  losses  from  which,  according  to  all  the 
decisions  and  the  text  writers,  they  are  wholly  exempt,  although 
the  words  of  the  general  clause,  as  construed  by  the  counsel  for 
the  plaintiffs,  certainly  embrace  them. 

In  determining  the  liability  of  the  underwriters,  no  distinc- 
tion is  more  fully  established,  or  more  frequently  applied,  than 
that  between  ordinary  and  extraordinary  perils  and  losses.  It 
.  is  elementary.  It  is  only  for  the  latter  description  of  losses 
that  the  insurer  is  liable.  In  the  language  of  Mr.  Justice 
Thompson  in  Bamewett  v.  Ckurch^  1  Caines.  234,  "  he  under- 
takes only  to  indemnify  against  the  extraordinary  and  unfore- 
seen perils  to  which  every  ship  is  exposed  in  the  course  of  the 
voyage."  Although  to  discriminate  between  ordinary  and 
extraordinary  losses  is,  in  some  cases,  a  matter  of  great  nicety 
and  difficulty,  yet  the  cases  are  numerous  in  which  the  discri- 
mination has  been  made,  and  has  operated  to  defeat  the  claims 
of  the  assured. 

Thus,  if  the  masts  and  spars  of  the  ship  are  damaged,  or  her 
sails  torn  or  carried  away,  and  even  when  in  the  course  of  the 
voyage  she  springs  a  leak,  unless,  in  each  case,  the  loss  can  be 
distinctly  traced  to  the  immediate  and  violent  operation  of  a 
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peril  of  the  sea,  it  is  considered  as  resulting  from  the  ordinary 
wear  and  tear  of  the  voyage,  and  the  expense  of  repairing  it  is 
never  a  charge  upon  the  underwriter  (1  Emerigon,  390 ;  Pothier, 
n.  66 ;  3  Kent's  Comm.  300 ;  1  Phillips,  626-6 ;  2  Arnould, 
756-7 ;  Benecke  on  Indemnity  (Eng.  ed.)  454-5-6). 

There  is  another  large  class  of  losses,  of  very  frequent  occur- 
rence, for  which  the  law  is  settled,  that  the  underwriter  is  not 
responsible.  He  is  responsible  only  when  the  loss  is  occasioned 
by  the  operation  of  a  cause,  acting  externally  upon  the  subject 
insured;  never  when  it  arises  solely  from  an  internal  and 
inherent  principle  of  decay  or  corruption.  Thus  he  is  not 
responsible  if  fruit  becomes  rotten,  or  flour  heated,  or  wine  turns 
sour  merely  from  internal  decomposition,  nor  even  when  the 
property  is  destroyed  by  a  spontaneous  combustion  arising  from 
its  own  nature  or  accidental  condition  when  laden  (1  Phillips, 
627-8 ;  2  Arnould,  756,  §  282 ;  1  Emerigon,  §  9 :  "  Du 
vicepropre  de  la  chose"  pp.  388-392 ;  Boyd  v.  Dubois,  3  Oamp. 
133). 

So  when  there  is  no  insurance  against  barratry  eo  nomine,  it 
appears  to  be  clearly  settled  that  the  underwriter  is  not  liable 
for  losses  occasioned  by  the  barratrous  acts  of  the  master  or 
crew,  such  as  the  wilful  violation  of  a  blockade,  or  an  unlawful 
resistance  to  a  search  (Harratt  v.  Wise,  9  B.  &  0.  712 ;  Robinson 
v.  Jones,  8  Mass.  536 ;  9  Oranch,  63 ;  1  Emerigon,  484 ;  1 
Phillips,  589,  592).  It  has  never  been  supposed  or  intimated 
that  such  losses  are  covered  by  the  general  clause  in  the  policy. 
And  even  when  barratry  is  an  enumerated  risk,  the  under- 
writer is  not  liable  for  a  loss  directly  attributable  to  the  negli- 
gence of  the  master  or  crew.  It  may  be  admitted  that,  according 
to  the  modern  decisions,  when  a  peril  insured  against  is  the 
proximate  cause  of  the  loss,  it  is  no  defence  to  the  underwriter 
that  the  peril  was  itself  occasioned  by  the  negligence  of  the 
master  or  crew  (2  Arnould,  767-769,  and  cases  there  collected). 
But  these  decisions,  difficult  as  it  maybe  to  reconcile  them  with 
former  cases,  have  certainly  not  altered  the  law,  when  the 
negligence,  and  not  an  intervening  peril,  is  the  immediate  cause 
of  the  loss  (Tarmer  v.  Bennett;  By.  v.  Mood.  182 ;  Bradford 
y.  Leoy,  2  0.  A  P.  137 ;  Bradhwrst  v.  Col.  Ins.  Go.  9  John. 
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17 ;  Potter  v.  Suffolk  Ins.  Go.  2  Swam.  197 ;  2  Arnould,  772 ; 
1  Phillips,  589,  590)  * 

It  is  not  necessary  to  pursue  the  discussion.  It  conclusively 
follows  from  the  observations  we  have  made  that  the  under- 
writer, by  the  fixed  legal  interpretation  of  his  contract,  is  not 
bound  to  make  good  to  the  assured  all  losses,  without  reference 
to  their  character  or  causes,  that  may  happen  to  the  property 
insured  during  the  pendency  of  the  risks,  and,  consequently, 
that  the  general  words,  which,  in  their  literal  extent,  embrace 
all  such  losses,  must  be  understood  in  a  restricted  sense.  What 
is  the  nature  of  the  limitation  to  which  they  are  subject  is  the 
question  next  to  be  considered. 

Nor,  in  our  judgment,  can  this  be  treated  by  us  as  an  open 
question.  It  is  settled  by  many  derisions  and  by  the  consent  of 
all  the  text  writers  of  authority.  The  words  of  the  general 
clause,  broad  as  they  are,  in  this,  as  in  many  analogous  cases, 
are  limited  in  their  application  by  the  specification  that  imme- 
diately precedes  them,  and  therefore  have  their  due  effect 
assigned  to  them  by  allowing  them  to  comprehend  and  cover 
only  such  other  cases  of  marine  damage  as  are  of  the  like  kind 
(ejusdem  generis)  with  those  specially  enumerated,  and  are 
occasioned  by  similar  causes.  It  is  true  that  Lord  EUenborough 
said  in  the  case  of  OuUen  v.  Butler  (5  M.  &  Sel.  461),  that  in 
the  courts  of  law  a  judicial  construction  had  not  yet  been  given 
to  the  general  clause  in  the  policy ;  but  whether  that  observation 
was  strictly  accurate  or  not,  it  is' certain  that,  in  this  very  case, 
the  construction  which  we  have  given  was  adopted  by  the  court, 
and  equally  so  that  it  has  since  been  uniformly  followed  (1 
Phillips,  2d  ed.  pp.  688-9 ;  2  Arnould,  pp.  842,  399,  314). 
They  are  the  very  words  of  Lord  EUenborough  that  we  have 
used  i*  stating  the  rule. 

That  the  losses  which  are  now  sought  to  be  recovered  are  of 
the  "  like  nature,  and  were  occasioned  by  similar  causes"  as 


*  That  insurers  are  not  liable  for  losses  resulting  immediately  from  the  negli- 
gence of  the  master  is  now  settled  to  be  the  law,  by  a  recent  decision  of  the 
Supreme  Court  of  the  United  States— Tide  General  Mutual  In*.  Co.  v.  Sherwood, 
11  Leg.  Observer,  p.  129. 
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those  specially  enumerated  in  the  policy,  was  very  faintly 
asserted  upon  the  argument,  and  we  are  clear  in  the  opinion 
that  this  necessary  analogy  wholly  fails.  If  it  exist,  we  have 
been  unable  to  discover  it  The  enumerated  risks  may  be 
divided  into  two  classes.  They  are  either  external  causes  acting 
with  violence  directly,  or  by  a  necessary  consequence,  upon  the 
subject  insured,  or  acts  of  illegality,  malversation  or  fraud ;  and 
it  seems  manifest  that  to  neither  class  can  the  losses  now  claimed 
be  justly,  or  even,  speciously,  referred. 

But  it  is  not  upon  this  reasoning  alone  that  we  rest  our  deci- 
sion. Ab  we  intimated  upon  the  argument,  the  exact  question 
has  been  determined  in  England,  and  determined  in  favor  of 
the  underwriter.  In  the  case  of  Powell  v.  Gudgeon  (5  Maule 
and  SeL  431),  in  which  it  appeared  that  the  master,  from  his 
inability  to  procure  funds,  had  sold  apart  of  the  cargo  to  defray 
the  necessary  expenses  of  repairing  the  ship,  it  was  held  by  the 
Court  of  Song's  Bench  that  the  underwriters  were  not  respon- 
sible for  the  loss  sustained  by  the  shipper ;  and  in  the  case  of 
Sarguay  v.  Hdbwm  (4  Bing.  131;  S.  C.  1  B.  &  0.  7),  this 
decision  was  approved  and  followed  by  the  Court  of  Common 
Pleas.  It  is  true  that  these  cases  apply  in  terms  only  to  a  part 
of  the  loss  that  is  now  demanded,  but  in  principle  they  embrace 

the  whole.  Between  a  necessary  sale  by  the  master  and  a 
necessary  consumption  of  the  cargo  by  the  passengers,  we  can 
make  no  distinction,  nor  was  any  attempted  to  be  made  by  the 
ingenious  counsel  for  the  plaintiflh. 

Nor  is  this  all :  the  reason  for  exempting  the  underwriters 
from  liability,  in  the  present  case,  are  in  reality  much  stronger 
than  in  either  of  those  to  which  we  have  referred.  In  each  of 
those  cases  the  sale  of  cargo  was  made  in  a  port  of  distress,  and 
for  the  purpose  of  meeting  the  expenses  of  repairs,  which  had 
been  rendered  necessary  by  a  peril  insured  against,  and  hence 
it  was  very  plausibly  argued  that  the  sale  was  a  necessary  con- 
sequence of  the  peril,  and  that  the  underwriters  were  therefore 
liable  for  the  loss  which  it  occasioned ;  nor  could  any  reply  be 
made  to  this  argument  except  that  which  was  given  by  the 
court,  namely :  that  the  peril,  although  a  remote,  was  not  the 
proximate  cause  of  the  loss.  In  this  case  the  sale  was  made — 
and  the  distinction  is  vital — not  in  a  port  of  distress  but  of  dea- 
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tination,  nor  can  any  peril  covered  by  the  policy  be  assigned 
as  the  cause,  proximate  or  remote,  of  die  necessity  by  which  it 
was  justified.  The  same  remarks  may'be  applied  to  the  con- 
sumption of  the  provisions  by  the  passengers.  This  consumption, 
not  in  itself  a  peril  covered  by  the  policy,  was  assuredly  not  the 
consequence  of  any  other.  In  both  cases  the  loss  is  attributable 
to  the  same  causes — a  gross  neglect  of  duty  on  the  part,  not  of 
the  master,  but  of  the  owners  of  the  ship. 

It  is  said  by  Mr.  Arnould,  the  author  of  a  recent  and  very 
able  treatise  on  marine  insurance,  that  the  underwriter  is  dis- 
charged from  all  liability  "  where  the  loss  arises  from  causes 
which  the  owners  or  masters  of  a  ship  are  bound  by  their  duty 
as  carriers  td  prevent,  or  which  they  might  have  prevented  by 
a  due  exercise  of  reasonable  and  ordinary  vigilance,"  and 
the  cases  to  which  he  refers  fully  sustain  the  doctrine  and  prove, 
that  in  such  cases,  the  masters  or  ship  owners  are  alone  respon- 
sible for  the  loss  sustained  by  a  shipper  (2  Arnould,  774-5). 

We  think  it  would  be  difficult  to  state  or  imagine  a  case  to 
which  this  established  and  equitable  doctrine  is  more  strikingly 
applicable  than  to  the  present.  It  is  doubtful,  upon  the  evi- 
dence, whether  any  part  of  the  loss  was  -sustained  before  the 
ship  arrived  at  Bio  de  Janeiro ;  if  any,  it  was  a  small  and  not 
distinguishable  portion.  The  entire  loss  as  proved,  arose  from 
the  sale  made  by  the  master  at  Bio,  and  froiri  the  consumption 
of  the  provisions  belonging  to  the  assured  during  the  voyage 
from  Bio  to  Valparaiso  and  thence  to  San  Francisco.  Both 
Bio  and  Valparaiso  were  ports  of  destination ;  ports  to  which 
the  vessel  was  bound  when  she  left  Philadelphia.  They  are  also 
well  known  ports  of  naval  equipment  and  supply,  where  all  the 
necessary  means  for  the  prosecution  of  the  voyage,  without  resort- 
ing at  all  for  any  purpose  to  the  goods  of  the  shippers,  might 
readily  have  been  obtained  had  the  master  been  provided  by 
his  owners  with  the  requisite  funds  or  credit  The  result  is,  that 
it  is  to  the  neglect  of  the  owners  of  the  ship  to  furnish  the 
master  with  the  necessary  funds  or  credit  that  die  entire  loss  is 
directly  and  plainly  imputable.  This  neglect,  however,  was  a 
manifest  breach  of  the  duty  of  the  owners  as  carriers — of  their 
duty  to  passengers  and  shippers.  They  are  just  as  certainly 
bound  by  their  contract  of  transportation  to  put  the  ship,  in  all 
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respects,  in  a  fit  condition  to  prosecute  the  voyage  at  each 
intermediate  port  of  destination  as  at  the  original  port  of 
departure.  Tie  decision  of  the  Court  of  Errors  in  the  Amerir  . 
can  Insurance  Company  v.  Ogden  (20  Wendell,  287),  appears 
to  have  settled  the  law  in  this  state,  that  the  ship  owner  is 
bound  to  furnish  the  master  with  funds  or  credit  at  a  port  of 
destination.  If  such  is  his  duty  in  respect  to  the  insurer,  & 
fortiori  is  it  in  respect  to  shippers.  The  obligation  of  the  own- 
ers in  this  case  was  exactly  the  same  at  Rio  and  at  Valparaiso 
as  at  Philadelphia.  For  the  loss,  resulting  from  this  violation 
of  their  duty  as  carriers,  the  owners,  as  in  all  analogous  cases, 
are  alone  responsible,  and  it  is  against  them,  not  the  defend- 
ants, that  the  plaintiffs  should  have  sought  their  remedy. 

It  remains  to  add  a  few  .words  on  the  question  of  seaworthi- 
ness. The  evidence,  we  think,  was  nearly  conclusive  that  the 
ship  was  unseaworthy  when  she  commenced  her  voyage.  She 
had  been  at  sea  only  nineteen  or  twenty  days  when  she  became 
short  of  water  and  the  passengers  and  crew  were  put  on  allow- 
ance, and,  as  no  supervening  cause  of  the  failure  is  shown,  it 
is  difficult  to  attribute  it  to  any  other  than  a  deficiency  in  the 
original  supply  (Fontaine  v.  Phcewix  Insurance  Vompany, 
10  John.  58).  "We  were  told  indeed  by  the  learned  counsel  for 
the  plaintiffs,  that  the  seaworthiness  of  the  ship  when  the  risks 
commence,  is  a  presumption  of  law,  which  can  only  be  repelled 
by  positive  evidence  on  the  part  of  the  underwriter.  He  must 
prove,  even  where  it  appears  that  the  vessel  became  unsea- 
worthy in  the  course  of  the  voyage,  that  she  was  unseaworthy 
when  it  commenced ;'  nor  can  it  be  said  that  this  position  is 
destitute  of  authority.  It  is  in  a  measure  sustained  by  the 
opinion  of  Mr.  Phillips  and  by  two  or  more  decisions  of  the. 
Supreme  Court  of  Massachusetts  (1  Phillips,  324 ;  2  do.  757 ; 
Taylor  v.  ZoweUy  3  Mass.  341 ;  Paddock  v.  FramJdm  Insur- 
ance Company,  11  Pick.  227). 

In  the  case,  however,  of  Tidmarsh  v.  Washington  Farmer? 
&  MechamActf  Insurance  Company,  4  Mason,  446,  it  was  deci- 
sively rejected  by  that  consummate  master  of  commercial  law, 
Mr.  Justice  Story,  and  for  reasons  that  appear  to  us  not  merely 
satisfactory,  but  conclusive.  The  seaworthiness  of  the  vessel 
when  the  risks  commence  is  a  condition  precedent)  to  the 
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attaching  of  the  policy,  and  the  fhlfilment  of  this  condition  is 
the  implied  warranty  of  the  assured.  The  general  rule  cannot 
be  denied  that  the  burden  of  proving  the  fulfilment  of  a  condi- 
tion precedent  rests  upon  the  party  whose  right  to  maintain 
his  action  or  defence  depends  upon  its  performance,  and  no 
reason  has  been  given  why  this  rule  is  not  just  as  applicable 
to  the  implied  warranty  of  seaworthiness  as  to  an  express  war- 
ranty of  neutrality.  The  alleged  exception  would  be  purely 
anomalous. 

The  true  rule  deducible  from  a  full  comparison  of  the  cases 
appears  to  be  that  which  is  stated  by  Mr.  Arnould.  The 
assured  is  bound  to  aver  and  prove  that  the  ship  was  seaworthy 
when  the  risks  commenced,  but  the  proof  to  be  given  by  him, 
in  the  first  instance,  need  not  be  particular  and  fulL  Although 
slight  and  general,  if  not  contradicted,  it  is  deemed  sufficient, 
and  when  given,  it  shifts  the  burden  upon  the  Underwriter  (2 
Arnould,  §  447,  p.  1845). 

Applying  this  rule  to  the  present  case,  it  would  probably 
not  be  difficult,  upon  this  ground  alone,  to  sustain  the  nonsuit, 
but  as  some  evidence  of  seaworthiness  was  given,  we  will  not 
eay  that  the  question  might  not  with  propriety  have  been  sub- 
mitted  to  the  jury.  We  prefer  to  place  our  decision  upon  the 
ground  that  there  was  no  evidence  of  any  loss  against  which 
the  defendants,  by  the  just  construction  of  the  policy,  under- 
took to  indemnify  the  assured. 

The  motion  for  a  new  trial  is  therefore  denied,  and  the  judg- 
ment of  nonsuit  affirmed  with  costs. 


Juliana  Blydenbubgh  v.  David  Cotheal,  impleaded  with 

Abnee  Jones. 

A  general  covenant  of  warranty  in  a  conveyance  of  lands  is  not  a  covenant  of  title 

merely,  and  therefore  in  effect  a  covenant  of  seisin. 
In  order  to  sustain  an  action  for  its  breach  an  actual  eviction  or  ouster  most  be 

averred  and  proved. 
Construed  as  a  covenant  of  title,  it  is  not  a  covenant  running  with  the  land,  and 

consequently  no  action  for  its  breach  could  be  maintained  by  an  assignee. 
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Ihn  construed,  the  eoYcnant  It  broken  as  toon  at  it  is  made,  and  is  converted  by 

its  breech  into  a  efaet  t*  action  which  is  not  assignable. 
As  eviction  means  actual  dispossession,  and  consequently  an  averment  in  the  com- 
plaint, that  the  plaintiff  by  force  of  a  paramount  title,  was  evicted  from  her  own 
right  and  title,  as  not  averring  or  implying  a  change  of  possession,  was  held  to 
be  bed  open  its  face. 
Jsdgment  at  special  term  affirmed  with  costs, 
(Before  Don,  Gaxpbxll,  and  Boewoara,  JJ.) 
Oct  11,  IS;  10,1852. 

AppEAii  from  a  judgment  at  special  term  in  favor  of  the 
defendant.  • 

The  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  a  covenant  of  Warranty  in  a  conveyance  made  by 
the  defendant  D.  Cotheal  and  H.  Cotheal,  deceased,  of  lands 
in  New  Jersey.  The  plaintiff  sought  to  recover  as  assignee  of 
the  covenant :  the  complaint  upon  the  terms  of  which  the  de- 
cision partly  turned  is  as  follows : 

The  above  named  plaintiff  in  this  action  respectfully  shows 
to  this  court,  that  under  the  date  therein  stated  and  for  the  con- 
sideration therein  named,  the  defendant  David  Cotheal,  toge- 
ther with  Henry  Cotheal,  did  execute  and  deliver  to  Jeremiah 
W.  Blydenburgh  a  certain  deed,  in  the  words  and  figures  fol- 
lowing to  wit : — 

Tim  Indenture,  made  the  eighth  day  of  November,  in  the  year 
one  thousand  eight  hundred  and  thirty-six,  between  Henry 
Cotheal  and  Fhebe  B.  his  wife,  David  Cotheal  and  Charlotte  B- 
his  wife,  all  of  the  city  of  New  York,  parties  of  the  first  part, 
and  Jeremiah  W.  Blydenburgh,  of  the  same  place,  gentleman, 
of  the  second  part,  witnesseth,  that  the  said  parties  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  twenty  thousand 
dollars,  lawful  money  of  the  United  States  of  America,  to  them 
in  hand  paid,  by  the  said  party  of  the  second  part,  at  or  before 
the  ensealing  and  delivery  of  these  presents,  the  receipt  where- 
of is  hereby  acknowledged,  have  granted,  bargained,  sold, 
aliened,  remised,  released,  conveyed,  and  confirmed,  and  by 
these  presents  do  grant,  bargain,  sell,  alien,  remise,  release, 
convey,  and  confirm  unto  the  said  party  of  the  second  part^  and 
to  his  heirs  and  assigns  for  ever,  all  that  certain  tract  or  parcel 
of  land,  commonly  known  as  the  Lazarus  Wilmurt  tract,  situate, 
lying  and  being  in  the  township  of  South  Amboy,  county  of 

D.— L  18 


178  OASES  IN  THE  SUPERIOR  COURT.. 

Blydonburgh  v.  Cotheal. 

Middlesex,  state  of  New  Jersey.  Beginning  at  the  edge  of 
Amboy  Bay  where  the  line  of  General  James  Morgan,  late  of 
the  township  of 'South  Amboy,  county  and  state  aforesaid,  de- 
ceased, touches  the  same,  thence  along  the  aforesaid  line,  south 
sixty-three  degrees  and  thirty  minutes,  west  fifty  chains  and 
fifty  links  to  a  stake,  thence  north  twenty-seven  degrees  and 
thirty  minutes,  west  twenty-eight  chains  and  forty  links  to  a 
stake,  thence  north  sixty-five  degrees,  east  thirty-two  chains 
and  ninety-four  links  to  the  aforesaid  bay  shore,  thence  down 
the  same  the  several  courses  thereof,  to  the  place  of  beginning 
(saving  and  excepting  out  of  the  said  tract  above  described,  the 
small  lot,  piece,  or  parcel  of  ground  said  now  or  lately  to  be- 
long to  Peter  Johnson,  being  about  three  acres  more  or  less,  and 
situated  upon  and  near  the  north-westerly  corner  of  the  tract 
of  land,  above  described),  the  said  tract  of  land,  hereby  con- 
veyed or  intended  so  to.bi,  after  saving  and  reserving  thereout, 
the  small  lot,  aforesaid,  containing  one  hundred  and  six  acres 
be  the  same  more  or  less,  together  with  all  and  singular  the 
tenements,  hereditaments  and  appurtenances  thereunto  belong- 
ing or  in  anywise  appertaining,  and  the  reversion  and  reversions, 
remainder  and  remainders,  rents,  issues,  and  profits  thereof. 
And  alsOy  all  the  estate,  right,  title,  interest,  dower  and  right 
of  dower,  property,  possession,  claim  and  demand  whatsoever, 
as  well  in  law  as  in  equity,  of  the  said  parties  of  the  first  part, 
of,  in,  or  to  the  above  described  premises,  and  every  part 
and  parcel  thereof,  with  the  appurtenances.  To  have  and  to 
hold,  all  and  singular  the  above  mentioned  and  described  pre- 
mises, together  with  the  appurtenances,  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns  for  ever.  And  the  said 
Henry  Cotheal  and  David  Cotheal  for  themselves,  their  heirs, 
executore,  and  administrators,  do  hereby  covenant,  promise,  and 
agree  to  and  .with  the  said  party  of  the  secftnd  part,  his  heirs 
and  assigns,  that  they  have  not  done,  committed,  executed  or 
suffered  any  act  or  acts,  thing  or  things  whatsoever,  whereby 
or  by  means  whereof  the  above  mentioned  and  described  pre- 
mises or  any  part  or  parcel  thereof,  now  are  or  at  any  time 
hereafter  shall  or  may  be  impeached,  charged,  or  encumbered 
in  any  manner  or  way  whatsoever.  And  the  said  Henry 
Cotheal  and  t>avid  Cotheal  and  their  heirs  the  above  described 
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and  hereby  granted-  and  released  premises,  and  every  part  and 
parcel  thereof  with  the  appurtenances  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns,  against  the  said  parties 
of  the  firat  part  and  their  heirs,  and  against  all  and  every  per- 
son* and  persons  whatsoever,  lawfully  claiming  or  to  claim  the 
same,  shall  and  will  warrant  and  by  these  presents  for  ever 
defend  to  the  amount,  sum,  and  extent  of  ten  thousand  dollars ; 
but  not  to  any  greater  amount,  sum,  or  extent. 

In  witness  whereof  the  parties  to  these  presents  have  here- 
unto interchangeably  set  their  hands  and  seals,  the  day  and 
year  first  above  written.  * 

Henry  Cotheal,  [l.  s.] 

PhEEE  B.  COTHEAL,  [L.  8.] 

David  Cotheal,  [l.  s.] 

Chablottb  B.  Cotheal,      [l.  s.] 
Sealed  and  delivered  in  the  presence  of  (the  words"  upon  and" 
being  interlined  on  the  31st  line,  first  page,  after  the  words 
"  situate,"  and  the  words  "  Wilmurt,"  written  on  an  erasure  in 
the  14th  line,  first  page,  before  execution) 

Chahles  W.  Cotheal. 
No.  1  New  street,  New  York. 

« 

And  afterwards  on  the  first  day  of  May,  1838,  for  the  consi- 
deration or  sum  of  four  thousand  five  hundred  dollars  to  him 
paid  by  the  plaintiff,- the  said  Jeremiah  W.  Blydenburgh,  then 
in  the  actual  possession  of  said  land  and  premises,  under  his 
hand  and  seal  did  grant,  bargain,  sell,  alien,  remise,  release, 
convey,  and  confirm  unto  the  said  plaintiff,  her  heirs  and  as- 
signs, all  the  above  described  tract  of  land,  by  the  same  metes 
and  bounds  as  in  the  above  described  conveyance  to  him  by 
the  said  Cotheals;  whereby  the  said  plaintiff  became  and 
remains  the  lawfol  assignee  of  the  said  covenant  of  warranty, 
and  to  the  damages  arising  from  the  breach  of  the  same,  to  the 
amount  or  sum  of  four  thousand  five  hundred  dollars,  and  the 
lawful  interest  thereon.  , 

And  the  said  plaintiff  farther  showB  to  this  court,  that  the  said 

defendant,  David  Cotheal,  has  not  kept  his  said  covenant,  but 

has  wholly  failed  to  warrant  and  defend  the  plaintiff  in  the  title 

•  to  said  land,  and  premises  and  hereditaments  and  appurtepances 
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thereunto  belonging,  thus  intended  to  be  conveyed :  bnt  on  the 
contrary  thereof  says,  that  the  said  premises  were  subject,  and 
still  remain  subject,  to  injunction,  restriction,  and  impeachment 
for  all  waste  to  the  inheritance — in  whomsoever  else  vested, 
either  absolutely  or  contingently — committed  or  to  be  committed 
against  them ;  and  that  the  said  Henry  Cotheal  and  David 
Cotheal  had  cut  and  removed  from  the  said  premises  large 
quantities  of  wood  and  clay  before  the  date  of  their  said  con- 
veyance ;  and  that  said  plaintiff  was  lawfully  evicted  from  the 
title  and  right  to  said  premises,  by  a  paramount  and  lawful 
title  to  the  same,  at  the  date  of  her  said  conveyance,  and  has 
ever  since  remained  evicted,  and  hath  thereby  sustained  da- 
mage to  the  amount  of  four  thousand  five  hundred  dollars,  and 
the  lawful  interest  thereon  from  the  date  of  her  conveyance. 

And  the  plaintiff  further  shows  to  this  court  that  Virginia  W. 
Morehouse,  Josephine  B.  Winchel,  wife  of  Havila  Winchel, 
and  Elizabeth  Morehouse,  who  are  the  lawful  issue  of  Sarah 
Anne  Morehouse,  who  is  the  daughter  of  Elizabeth  Wilmurt, 
deceased,  under  whose  will  the  defendant  David  Cotheal  held 
possession,  were  at  the  date  of  the. said  covenants  by  the  said 
David  Cotheal,  lawfully  and  solely  seized,  and  still  remain  sole- 
ly seized,  in  their  own  right,  of  the  said  lands  and  tenements 
invested,  remainder  in  fee. 

And  the  plaintiff  further  says,  that  the  defendant  Abner 
Jones  claims  or  pretends  to  claim  some  lien  or  interest  in  the 
said  covenants  of  the  said  David  Cotheal,  or  suspension  of  the 
plaintiff's  right  of  action  for  the  damages  arising  from  the 
breach  thereof  or  some  part  of  the  same. 

Wherefore  the  said  plaintiff  demands  judgment  against  the 
defendant  David  Cotheal  for  the  sum  of  four  thousand  five 
hundred  dollars,  and  the  lawful  interest  thereon,  from  the  first 
day  of  May,  1838 ;  and  that  the  defendant  Abner  Jones  be 
barred  from  all  claim  to  the  said  covenants,  and  the  damages 
arising  from  the  breach  thereof 

The  answer  of  the  defendant  Cotheal  admits  the  execution 
and  contents  of  the  indenture  set  forth  in  the  complaint,  but 
denies  that  plaintiff  was  the  lawful  assignee  of  the  covenant 
therein.  It  admits  that  Virginia  W.  Morehouse,  Joseph  B. 
"Winchel,  and  Elizabeth  Morehouse,  are  the  lawful  issue  of 


NEW  YORK— OCTOBER,  1852.  181 

Blydenburgh  v.  CotheaL 

Sarah  Ann  Morehouse,  who  was  the  daughter  of  Elizabeth 
Wilmurt,  deceased,  and  that  the  defendant  and  H.  Cotheal 
derived  their  title  to  the  premises  under  the  will  of  E.  Wilmurt, 
as  stated  in  the  complaint,  but  denies  that  the  children  of  Mr. 
Morehouse  are  seized  of  a  vested  remainder  in  fee.  It  also 
denies  the  commission  of  any  waste  creating  a  forfeiture,  and 
sets  up  as  a  special  defence  in  bar  the  foreclosure  of  a  mortgage 
given  for  a  part  of  the  purchase-money  by  J.  M.  Blydenburgh, 
and  subject  to  which  the  premises  were  conveyed  to  the  plain- 
tiff, but  as  no  evidence  was  given  in  support  of  this  defence,  it 
is  deemed  unnecessary  to  state  it  with  more  particularity. 

The  cause  was  tried  before  Mr.  Justice  Sandford,  in  February, 
1852,  by  the  consent  of  the  parties,  without  a  jury. 

Upon  the  trial,  the  counsel  for  the  plaintiff  read  in  evidence 
an  admitted  copy  of  the  last  will  and  testament  of  E.  Wilmurt, 
containing  a  devise  of  all  her  real  estate  to  her  daughter  Sarah 
tAnn  in  fee  simple,  but  with  a  limitation  over  to  third  persons 
"in  case  her  said  daughter  Sarah  Ann  should  depart  this  life 
without  leaving  lawful  issue,"  He  then  proved  that  D.  &  H. 
Cotheal  derived  their  title  to  the  premises  from  and  through 
Sarah  Ann  Morehouse  and  her  husband,  by  producing  and 
reading  the  conveyances,  which  it  was  admitted  were  their  only 
source  of  title.  The  counsel  also  read  in  evidence  the  record 
of  the  proceedings  with  the  remdttitwr  attached,  in  a  suit  carried 
from  the  Supreme  Court  of  N.  Jersey  into  the  Court  of  Errors 
or  Appeals  in  that  state,  in  which  the  present  defendant,  D. 
Cotheal,  was  plaintiff  in  error,  and  Virginia  W.  Morehouse, 
Josephine  B.  Morehouse  (now  Winchel),  and  Elizabeth  More- 
house, by  their  guardian  J.  W.  Blydenburgh  and  Havila  Win- 
chel, were  defendants  in  error.  The  counsel  then  read  as  evi- 
dence of  the  law  of  New  Jersey,  two  decisions  in  the  above  suit 
of  the  Supreme  Court  of  that  state,  which  are  reported,  1 
Zabriakie,  480,  and  2  Zabriskie,  434.  The  suit  in  N.  Jersey,  it 
appeared  from  the  record,  was  an  action  of  waste  brought  by 
the  defendants  in  error,  the  children  of  Mrs.  Morehouse,  to 
recover  the  lands  that  had  been  conveyed  to  the  Cotheals. 
Hie  declaration  stated  in  substance  that  E.  Wilmurt  died  seised 
of  the  premises,  and  by  her  last  will  devised  the  same  to  her 
daughter  Sarah  Ann,  in  the  manner  above  stated.    It  then  set 
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forth  an  act  of  the  state  of  New  Jersey,  passed  the  18th  of  June, 
1820,  which  enacted  among  other  things,  that  "from  and  after 
the  passing  of  that  act,  when  any  conveyance  shall  be  made 
whereby  the  grantee  or  devisee  shall  become  seized  in  law  or 
equity  of  such  estate  in  any  lands  or  tenements,  as  under  the 
statute  of  the  thirteenth  of  Edward  the  First)  called  the  statute 
of  entails,  would  have  been  held  an  estate  in  fea  tail,  eyery 
such  conveyance  or  devise  shall  vest  an  estate  for  life  only  in 
such  grantee  or  devisee,  who  shall  possess  and  have  the  same 
power  and  right  in  such  premises*  and  no  other,  as  a  tenant  for 
life  thereof  would  have  by  law,  and  upon  the  death  of  such 
grantee  or  devisee  the  said  lands  and  tenements  shall  go  to  and 
be  vested  in  the  children  of  such  grantee  or  devisee,  equally  to 
be  divided  between  them  as  tenants  in  common  in  fee ;  but  if 
there  be  only  one  child,  then  to  that  only  in  fee ;  and  if  any 
child  be  dead,  the  part  which  would  have  come  to  him  or  her 
shall  go  to  his  or  her  issue  in  like  manner.  Provided,  the  widow 
of  any  such  grantee  or  devisee  shall  have  her  dower  in  the 
premises  in  like  manner  as  if  the  said  grantee  or  devisee  had 
died  seized  thereof  in  fee  simple.  And  prpvided,  when  anv 
person  shall  marry  a  woman  being  a  grantee  or  devisee  and 
seized  of  such  estate,  the  said  husband,  after  the  death  of  his 
said  wife,  shall  have  his  curtesy  in  the  said  lands  and  tenements, 
if  there  be  issue  of  the  marriage,  in  like  manner  as  if  the  said 
wife  had  died  seized  of  an  estate  of  inheritance  in  fee  tail  of  the 
premises." 

The  declaration  then  averred,  that  by  virtue  of  the  devise, 
'and  of  the  statute  aforesaid,  Sarah  Ann  Wilmurt  entered  into 
and  became  seized  of  the  tenements  in  her  own  demesne  as  of 
freehold  for  the  term  of  her  own  life,  and  that  being  so  seized 
she  intermarried  in  the  month  of  October,  1828,  with  Andrew 
H.  Morehouse,  who  therefore  in  right  of  his  wife  became  jointly 
seized  of  the  tenements  with  the  appurtenances  for  the  term  of 
his  life,  if  issue  he  should  have  by  such  marriage.  It  then  set 
forth  the  birth  of  Virginia  and  the  two  other  children  of  Mr. 
Morehouse,  the  appointment  of  J.  W.  Blydenburgh  as  their 
guardian,  the  title  and  entry  of  D.  and  H.  Cotheal,  and  various 
acts  of  waste  which  it  charged  to  have  been  committed  by  them, 
-to  the  prejudice  of  the  children  as  entitled  to  the  reversion  in 
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fee,  and  concluded  with  an  allegation  of  damages  to  the  extent 
of  three  thousand  dollars. 

To  this  declaration  the  defendants  D.  and  H.  Cotheal  pleaded, 
the  general  issue,  denying  waste,  and  also  the  following  special 
plea — 

"  The  said  Henry  and  David  Cotheal  say,  that  the  said  plain- 
tiff ought  not  to  have  or  maintain  their  said  action  against 
them,  because  they  say  that  the -said  last  will  and  testament  in 
the  plaintiff's  said  declaration  mentioned  was  and  is  a  certain 
last  will  and  testament  of  the  said  Elizabeth  Wilmurt,  made 
and  published  by  the  said  Elizabeth  Wilmurt,  and  duly  exe- 
cuted and  attested  to  pass  real  estate,  on  the  7th  day  of  March, 
AD.  1835 — to  wit,  at  the  township  of  South  Amboy  in  the 
county  of  Middlesex  aforesaid ;  in  and  by  which  said  last  will 
the  Jd  Elizabeth  Wi  Wt,  after  direct^  her  debte  and  W 
ral  expenses  to  be  in  the  first  place  paid  out  of  her  personal 
estate  by  her  executorB,  and  after  giving  and  bequeathing  to 
her  son  Thomas  Wilmurt  the  sum  of  one  hundred  dollars,  to  be' 
raised  out  of  her  personal  estate,  after  her  debts  and  funeral 
expenses  should  be  paid,  if  there  should  so  much  thereof  be  left 
for  that  purpose,  to  be  paid  by  her  executors  within  one  year 
after  her  decease,  did  devise  as  follows,  to  wit :  '  I  give,  devise 
and  bequeath  unto  my  daughter  Sarah  Ann  Wilmurt,  and  her 
heire  for  ever,  all  the  rest  and  residue  of  my  estate,  both  real 
and  personal,  whatsoever  and  wheresover.  But  if  it  should  so 
happen  that  my  said  daughter  Sarah  Ann  should  depart  this 
life  without  leaving  lawful  issue,  then  and  in  that  case  I  give, 
devise,  and  bequeath  unto  Ann  Rose,  daughter  of  William 
Rose,  late  of  South  Amboy,  deceased,  and  to  Elizabeth  Wil- 
murt Hyer,  daughter  of  William  Hyer  of  the  city  of  Trenton, 
in  the  county  of  Hunterdon  and  state  of  New  Jersey,  and  to 
their  and  each  of  their  heirs  for  ever,  all  my  real  and  personal 
estate  whatsoever  and  wheresoever  that  I  now  possess,  or  may 
hereafter  possess,  to  be  held  by  the  said  Ann  Rose  and  Eliza- 
beth Wilmurt  Hyer  as  tenants  in  common,  and  not  as  joint 
tenants.  And  my  will  further  is,  that  if  my  said  daughter 
Sarah  Ann  should  not  marry,  and  should  depart  this  life  before  ( 
my  decease,  then  I  will  that  all  my  personal  estate,  after  the 
payment  of  my  debts  and  funeral  expenses,  and  the  legacy  of 
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one  hundred  dollars  bequeathed  to  my  boh  Thomas  Wilmurt, 
be  equally  divided  between  the 'said  Ann  Bose  and  Elisabeth 
Wilmnrt  Hyer,  share  and  share  alike,  in  addition  to  the  above 
devise  of  my  real  estate  to  them  and  to  their  heirs  in  the  event 
of  my  daughter  Sarah  Ann  dying  without  lawful  issue.'  As 
by,  <fcc.  <fcc,  will  fully  appear.  And  the  said  Henry  and  David 
Cotheal  further  say,  that  after  the  decease  of  the  said  Elizabeth 
Wilmurt  as  mentioned  in  the  plaintiff's  said  declaration,  the 
said  Sarah  Am*  thereupon,  under  and  by  virtue  of  the  said  will, 
became  and  was  seized  of  the  said  premises,  with  the  appurte- 
nances, according  to  the  said  will;  and  afterwards,  to  wit,  at 
the  time  and  place  in  the  said  declaration  mentioned,  intermar- 
ried with  the  said  Andrew  K  Morehouse.  Whereupon,  and 
by  virtue  of  the  said  will  of  the  said  Elizabeth  Wilmurt,  the* 
said  Andrew  K.  Morehouse,  and  the  said  Sarah  Ann  his  wife, 
in  right  of  the  said  Sarah  Ann  became  and  were  seized  of  the 
same  tenements,  with  the  appurtenances  in  their  demesne  as 
of  fee,  to  wit,  to  them  and  to  the  heirs  of  the  said  Sarah  Ann, 
of  an  estate  therein,  defeasible  only  upon  the  event  of  the  said 
Sarah  Ann's  dying  and  leaving  no  issue  surviving  her  at  the 
time  of  her  death ;  with  this,  that  the  said  Henry  and  David 
Cotheal  aver  that  the  said  Sarah  Ann  is  yet  surviving  and 
alive,  to  wit,  at  the  county  of  Hamilton  in  the  state  of  New 
York  aforesaid.  And  the  said  Henry  and  David  further  say, 
that  afterwards,  to  wit,  on  the  13th  of  July,  1830,  at  South 
Amboy,  &c.,  the  said  Andrew  K.  Morehouse  and  Sarah  Ann 
his  wife,  being  so  seized  as  aforesaid,  by  a  certain  indenture  of 
bargain  and  sale  then  and  there  made  between  the  said  Andrew 
K.  Morehouse  and  Sarah  Ann  his  wife  of  the  one  part,  and 
the  said  Henry  and  David  Cotheal  of  the  other  part,  and  duly 
acknowledged  by  the  said  Sarah  Ann  so  as  to  pass  her  estate 
and  interest  (one  part  of  which  said  indenture,'  sealed  with  the 
seals  of  the  said  Andrew  and  Sarah  Ann  his  wife,  the  said 
Henry  and  David  now  bring  hew  into  court,  the  date  whereof 
is  the  day  and  year  last  aforesaid),  for  the  consideration  therein 
mentioned,  the  said  Andrew  K.  and  Sarah  Ann  his  wife  bar- 
gained and  sold  and  conveyed  the  equal  undivided  moiety  of 
the  said  premiees,  with  the  appurtenances,  to  the  said  Henry 
and  David  in  fee  simple,  as  by  the  said  indenture  more  fully 


NEW  YORK— OCTOBER,  1882.  186 

Hljtataigh.  r.  OoOimL 

Appears.    Whereupon  the  said  defendants  then  and  there  be- 
came and  were  seized  thereof  in  their  demesne  as  of  fee,  to  wit, 
of  an  estate  therein  in  fee  simple,  defeasible  only  npon  the 
event  of  the  said  Sarah  Ann's  dying  and  leaving  no  issue  her 
surviving  at  the  time  of  her  death ;  and  afterwards,  to  wit,  on 
the  19th  day  of  October,  1881,  at  South  Amboy,  aforesaid,  &c 
Andrew  Snowhill  then  being  sheriff  of  the  county  of  Middle- 
sex, state  of  New  Jersey,  by  his  certain  deed  of  conveyance 
thai  and  there  duly  made  and  delivered  under  and  by  virtue 
of  the  special  authority  to  him  for  that  purpose  given,  duly  and 
particularly  recited  in  the  said  deed,  which  said  deed  of  con- 
veyance, sealed  with  the  seal  of  the  said  Andrew  Snowhill, 
then  bfeing  sheriff  as  aforesaid,  the  said  defendants,  Henry,  and 
David,  now  bring  here  into  court,  the  date  whereof  is  the  day 
and  year  last  aforesaid,  did  bargain  and  sell  and  convey  unto  the 
said  defendants,  Henry  and  David,  the  other  moiety  of  the  said 
premises,  with  the  appurtenances  in  fee  ample,  and  all  the  es- 
tate,  right,  title,  and  interest  of  the  said  Andrew  1L  Morehouse 
and  Sarah  Ann  his  wife  in  and  to  the  same,  as  by  the  said  deed 
of  conveyance  more  fully  appears.    Whereupon  the  said  de- 
fendants, Henry  and  David,  then  and  there  became  and  were 
seized  thereof  in  their  demesne  as  of  fee,  to  wit,  of  an  estate 
therein  in  fee  simple,  defeasible  only  upon  the  event  of  the  said 
Sarah  Ann's  dying  and  leaving  no  issue  her  surviving  at  the 
time  of  her  death — without  this,  that  upon  the  death  of  the 
said  Elizabeth  Wilmurt  the  said  Sarah  Ann,  under  and  by  vir- 
tue of  the  said  will,  into  the  said  tenements  with  the  appurte- 
nances entered  and  was  thereof  seized  in  her  own  demesne  as 
of  freehold  for  the  term  of  her  life,  and  the  said  Virginia  W., 
Josephine  B.,  and  Elizabeth,  also  by  virtue  of  the  said  will  and 
of  the  statute  in  the  said  declaration  mentioned  and  recited, 
then  and  there  became  and  remain  as  yet  solely  seized  of  the 
same  lands  and  tenements  with  the  appurtenances,  in  vested 
remainder  in  fee  and  of  right,  in  manner  and  form  as  the  said 
plaintifls  have  above  alleged ;  and  this  the  said  Henry  and 
David  are  ready  to  verify.    Wherefore,  they  pray  judgment  if 
the  said  plaintifls  ought  to  have  or  maintain  their  aforesaid 
action  thereof  against  them,  &c. 
To  this  second  plea  the  plaintiffs  demurred,  as  follows : 
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And  the  said  plaintiffs  a$  to  the  plea  of  the  said  defendants 
secondly  above  pleaded,  say,  that  the  same  and  the  matters 
therein  contained  in  maimer  and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  not  sufficient  in  law  to  bar  or  preclude 
them  the  said  plaintiffs  from  having  or  maintaining  their  aforesaid 
action  thereof  against  them  the  said  defendants,  and  that  they 
the  said  plaintiffs  are  not  bound  by  law  to  answer  the  same,  and 
this  they  the  said  plaintiffs  are  ready  to  verify.  Wherefore  the 
said  plaintiffs  prty  judgment  whether  they  ought  to  be  barred 
or  precluded  from  having  or  maintaining  their  aforesaid  action 
against  the  said  defendants  by  reason  of  anything  contained  in 
said  plea. 

And  the  said  plaintiffs  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  state  and  show  to  the  court  here 
the  following  causes  of  demurrer  to  the  said  second  plea,  that 
is  to  say — 

First  For  that  the  said  plea  hath  not  confessed,  avoided,  tra- 
versed, or  denied  the  causes  of  action  alleged  in  the  said  declara- 
tion, nor  hath  the  said  plea  recited  or  stated  anything  from  the 
last  will  and  testament  of  Elizabeth  Wilmurt,  inconsistent  with 
the  title  alleged  in  said  declaration,  or  as  creating  any  such 
estate  in  the  said  defendants  or  their  grantors,  as  is  alleged  and 
supposed  by  said  plea. 

Second.  For  that  the  said  plea  doth  not  pretend  to  recite  the 
whole  will  of  Elizabeth  Wilmurt,  or  in  any  manner  deny  but 
that  the  said  will  contains  the  very  devise  mentioned  in  said 
declaration,  both  in  form  and  effect,  as  therein  stated  and  set 
forth. 

Third.  The  said  plea  is  inartificially  pleaded,  and  in  other 
respects  uncertain. 

The  demurrer  was  sustained  by  the  judgment  of  the  Supreme 
Court,  and  the  plea  overruled  in  the  term  of  April,  A.  D.  1850. 
The  cause  then  proceeded  to  trial  upon  the  general  issue,  and 
was  tried  at  the  Middlesex  June  Circuit  ensuing,  and  upon  such 
trial  the  jury  rendered  a  verdict  for  the  plaintiffs  as  stated  in 
the  postea,  as  follows,  to  wit :  "  That  the  said  defendant,  David 
Cotheal  (the  said  Henry  Cotheal  having  before  that  time  died), 
did  make  waste,  sale,  and  destruction  in  woods  and  lands ;  that 
is  to  say,  in  taking  twenty  cords  of  wood  from  Spring  Hollow, 
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and  five  cords  of  wood  from  Sugar-loaf  Hill ;  and  oaks,  chestnuts, 
pines  and  other  trees  from  the  premises  adjoining  Spring  Hollow, 
and  disperaely  standing  among  the  clay  pits  upon  said  premises, 
in  quantity  equal  to  fourteen  and  a  half  cords  of  wood  in  man- 
ner and  form  as  the  said  plaintifls  have  by  their  declaration 
supposed — and  they  together  assess  the  damages  of  the  said 
plaintiffs  byVeason  thereof  at  the  sum  of  $89.  And  as  to  the 
other  waste  charged  in  said  declaration,  the  jurors  aforesaid 
upon  their  oaths  say  the  said  defendant,  David  Cotheal,  made 
no  waste,  sale  and  destruction,  as  the  said  plaintiffs  in  the  said 
pleading  have  alleged. 

And  thereupon  judgment  was  afterwards,  to  wit,  on  the 
19th  day  of  July,  A.  D.  1850,  rendered  as  follows,  to  wit — 
Therefore  it  is  considered  that  the  said  plaintiffs  Virginia  W. 
Morehouse,  Josephine  B.  Winchel,  Elizabeth  Morehouse,  and 
Havilla  Winchel,  in  right  of  his  wife  the  aforesaid  Josephine, 
recover  their  seizin  of  the  said  defendant,  David  Cotheal,  of 
the  places  wasted  by  the  view  of  the  jurors  aforesaid ;  and 
also  recover  their  damages  assessed  by  the  jury,  $89,  trebled' 
in  pursuance  of  the  statute,  amounting  to  the  sum  of  $267. 
And  also  for  their  costs  and  charges  by  them  about  their  suit 
in  this  behalf  expended  the  sum  of  $82  90,  by  the  court  now 
here  adjudged  to  them  and  with  their  assent,  and  that  said 
defendant  be  in  mercy,  &c. 

And  the  said  plaintiffs  pray  a  writ  of  the  state  of  New  Jer- 
sey, to  the  sheriff  of  the  county  of  Middlesex,  commanding 
him  to  cause  them  to  have  their  full  seizin  of  the  places  wasted, 
by  the  view  of  the  jurors  aforesaid,  is  granted  to  them  returna- 
able,  &c. ;  and  also  pray  a  writ  of  fieri  facias  to  the  same 
sheriff,  commanding  him  to  make  of  the  goods  and  chattels, 
lands,  and  tenements,  &c,  of  the  defendant,  David  Cotheal, 
their  treble  damages  with  their  costs  and  charges  so  recovered 
as  aforesaid,  it  is  also  granted  to  them  returnable,  &c. 

With  the  plea  of  the  general  issue  there  was  a  notice  of  this 
import,  that,  on  the  trial  it  would  be  shown  that  the  wood  cut 
was  used  for  repairs  to  the  fences  and  premises,  and  the  clay 
dug  from  open  and  accustomed  mines,  &c. 

To  review  these  judgments,  a  writ  of  error  in  the  ordinary 
form  was  issued,  and  the  assignment  of  errors  is  as  follows,  viz. : 
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Afterwards,  to  -wit,  of  the  same  term  of  October,  eighteen 
hundred  and  fifty,  before  the  said  Court  of  Errors  and  Appeals 
of  the  State  of  New  Jersey,  at  the  State  House  in  the  city  of 
Trenton,  comes  the  said  David  Cotheal,  by  William  H.  Leupp, 
his  attorney,  and  saith — That  in  the  record  and  proceedings 
aforesaid,  and  also  in  the  giving  as  well  the  judgment  hereto- 
fore given,  to  wit :  in  the  term  of  April,  A.  D.  1850,  by  which 
judgment  the  plea  of  the  said  Henry  Cotheal  and  David 
Cotheal,  by  them  secondly  above  pleaded,  was  by  said  Supreme 
Court  overruled,  as  also  in  the  final  judgment  by  said  court 
rendered  and  given  in  said  suit,  there  is  manifest  error  in  this. 
That  by  the  terms  of  the  will  of  Elizabeth  Wilmurt,  in  said 
second  plea  recited  and  set  forth,  it  was  the  manifest  design  of 
the  said  Elizabeth  Wilmurt  to  give  and  devise,  and  the  said 
testatrix  did  give  and  devise,  to  her  daughter,  Sarah  Ann,  in 
said  will  named,  ah  estate  in  fee  simple  in  the  lands  and  real 
state  the  subject  matter  of  said  bequest,  determinable  and 
defeasible  only  by  the  death  of  said  Sarah  Ann  without  issue 
left  by  her  at  the  time  of  her  death,  whereas  by  the  aforesaid 
judgment  it  was  adjudged  and  determined  that  by  said  devise 
the  said  Sarah  Ann  Wilmurt  took  and  was  entitled  to  an  estate 
tail  in  said  lands  and  real  estate. 

2.  And  in  the  giving  of  the  final  judgment  aforesaid,  there 
is  manifest  error  in  this.  That  whereas  by  the  record  it  appears 
the  judgment  final  was  given  in  said  suit,  for  the  said  plaintiffs 
against  the  said  defendant  being  here  the  plaintiff  in  error, 
whereas  by  the  law  of  the  land  the  said  judgment  ought  to 
have  been  given  for  said  plaintiff  in  error  the  defendant  as 
aforesaid  in  said  suit. 

3.  And  there  is  further  manifest  error  in  this,  that  said  judg- 
ment is  variant  from  the  verdict  rendered  by  the  jury  empa- 
nelled and  sworn  to  try  said  cause. 

4.  And  there  is  also  error  in  this,  that  as  by  the  record  afore- 
said manifestly  appears,  the  verdict  rendered  by  said  jury  is 
insufficient,  and  void  in  not  ascertaining  the  specific  value  and 
kind  of  trees  and  wood  alleged  to  have  been  wasted,  and  in 
that  the  assessment  of  damage  thereby  is  joint  and  general, 
and  in  that  the  quantity  of  land  alleged  to  have  been  wasted 
is  neither  ascertained  nor  defined. 
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5.  And  said  final  judgment  is  also  erroneous  in  not  acquit- 
ting and  discharging  said  defendant  from  the  waste  charged  in 
the  declaration  in  said  suit  affiled,  and  as  to  which  waste  the 
defendant  was  acquitted  by  the  verdict  aforesaid  as  rendered. 

6.  And  further,  said  judgment  and  proceedings  are  in  divers 
other  respects  erroneous,  informal  and  insufficient,  and  espe- 
cially in  that  the  judge,  before  whom  said  cause  was  tried,  on 
exception  thereto  made  by  the  plaintiffs,  refused  to  admit  evi- 
dence of  the  repairs  made  to  buildings  and  fences  on  said  pre- 
mises and  other  similar  improvements  thereon,  by  the  said 
defendant.  And  the  said  plaintiff  in  error  prays  that  the 
judgments  aforesaid  for  the  errors  aforesaid  and  other  errors 
in  the  record  and  proceedings  may  be  reversed,  annulled,  and 
for  nothing  held,  and  that  the  plaintiff  in  error  may  be  restored 
to  all  things  which  he  hath  lost  by  occasion  of  said  judgments. 

It  further  appeared  from  the  record,  that  in  April  Term, 
1851,  the  Court  of  Errors  and  Appeals  reversed  the  judgment 
of  the  Supreme  Court  for  the  errors  assigned,  and  ordered  that 
the  defendant  D.  Cotheal  should  be  "  restored  to  all  things  which 
he  had  lost  by  reason  of  such  judgment,  and  that  the  record 
and  proceedings  be  remitted  to  the  said  Supreme  Court" 
They  were  remitted  accordingly,  the  remittitur  filed,  and  the 
proper  order  entered  thereon. 

It  does  not  appear  from  the  record  what  were  the  exact 
grounds  of  reversal  of  the  judgment,  nor  is  there  any  report 
of  the  case,  in  the  Court  of  Errors. 

No  other  evidence  than  that  which  has  been  stated  was  given 
by  counsel  on  the  part  of  the  plaintiff  before  Judge  Sandford, 
nor  was  any  evidence  given  on  the  part  of  the  defendant.  The 
learned  judge  directed  judgment  to  be  entered  for  the  defend- 
ant, and  stated,  in  writing,  the  following  as  the  grounds  of  his 
decision : — 

1.  If  there  was  an  eviction  by  means  of  defendants'  commis- 
sion of  waste  as  claimed,  it  took  place  at  the  date  of  their  * 
deed  to  plaintiff's  grantor,  their  covenant  of  warranty  was  then 
broken,  and  the  damage  did  not  pass  to.  the  plaintiff. 

2.  There  has  been  no  eviction  as  matter  of  fact,  the  plaintiff 
was  never  molested  or  disturbed  in  the  possession  of  the  pre- 
mises, in  consequence  of  the  waste  or  by  the  alleged  hostile  title. 
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3.  The  evidence  does  not  show  that  the  title  set  up  in  the 
Morehpuses  is  valid,  nor  that  the  defendants  had  not  the  whole 
title  in  fee.  As  the  law  is  in  this  state,  Mrs.  Morehouse  took  a 
conditional  fee,  with  an  executory  devise  over,  and  her  chil- 
dren took  no  estate  by  the  will. 

The  counsel  for  the  plaintiff  excepted  to  the  decision,  and 
the  case  was  now  heard  upon  the  pleadings  and  bill  of  excep- 
tions. 

J.  W.  Blydenburgh  for  the  plaintiff,  argued  as  follows — 

I.  The  will  of  E.  W.  was  made  and  proved  before  the  year 
1839,  and  the  devise  over  to  R.  &  H.  being  on  an  indefinite 
failure  of  issue,  was  by  the  law  of  this  state  a  fee  tail  in  the 
first  taker.  (See  Patterson  v.  ElMs,  11  Wend.  259,  261 ;  Lett 
v.  Wyckofy  2  Com.  355,  442 ;  Baker  v.  LvriUcurdy  4  Com.  261.) 
It  was,  by  the  law  of  New  Jersey,  the  same  (1  Zabriskie,  480, 
and  cases  there  cited ;  2d  of  do.  434),  and  this  court  had  no  right 
to  presume  the  law  of  New  Jersey  otherwise,  without  authority 
of  any  kind,  and  against  the  Supreme  Court  of  New  Jersey. 

The  construction  of  the  will,  by  the  Supreme  Court  of  New 
Jersey,  is  conclusive  evidence  of  the  law  of  that  state,  in  this 
case,  until  the  contrary  be  shown. 

The  Court  of  Errors  in  New  Jersey  merely  reversed  the 
judgment  to  recover  treble  damages  for  the  waste  charged, 
and  the  remittitur  proves  no  point  decided.  There  was  no  bill 
of  exceptions,  and  they  could  not  award  a  venire  de  novo. 
(3  Denio,  97,  and  authorities  there  cited.) 

They  could  not  give  a  new  judgment,  or  restore  the  cause  to 
the  court  below.  (3  Denio,  97.)  The  question  of  title  was  not 
before  the  Court  of  Errors  on  that  writ  of  error,  by  the  rule  or 
principle  of  the  common  law :  the  law  of  error  in  that  state, 
which  will  be  presumed  to  be  the  common  law,  until  the  con- 
trary appear.  The  title  was  before  the  court  below  on  the  trial 
.  of  the  cause,  under  the  general  issue.  If  exception  to  the  title 
was  there  waived,  it  could  not  be  taken  in  the  Court  of  Errors, 
but  as  error  in  the  interlocutory  judgment.  If  taken  and  over- 
ruled, it  was  not  carried  to  the  Court  of  Errors  by  bill  of  excep- 
tions, which  could  alone  authorize  that  court  to  restore  it  to  the 
court  below,  as  an  open  question. 
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The  errors  assigned  were  numerous,  and  the  Court  of  Errors 
decided  and  settled  no  principle  whatever.  (Opinion  of  Bos- 
wobth  J.  in  Oakley  v.  AspifmaM.)  It  is  not  deference  to  the 
Court  of  Errors  to  refuse  judgment  in  other  actions,  because 
that  court  settled  nothing  in  that  particular  case.  (See  opinion 
of  Sandford  J.  in  Oakley  v.  AspmwaU.) 

The  remaindermen  have  still  a  statutory  right  of  entry  for  the 
waste.  There  is  nothing  that  shows  no  waste  was  committed, 
or  bars  a  right  of  entry  upon  the  land  therefor.  Plaintiff  in 
error  did  not  ask  for  a  new  trial,  or  claim  a  verdict  in  his  favor. 
If  he  took  die  chance  of  a  verdict  without  complaint,  he  cannot 
object  above  or  assign  it  as  error.  If  he  had  evidence  of  title, 
it  was  properly  left  to  the  jury.  If  there  was  none,  and  that 
was  the  error  assigned,  it  was  the  duty  of  the  Court  of  Errors  to 
reverse  or  affirm  the  judgment,  and  either  decided  the  title. 
Either  this  fact  was  well  submitted,  or  the  defendant  had  the 
unfair  benefit  of  a  chance  in  error,  which,  however,  did  not 
avail  him ;  either  way,  he  has  no  right  to  question  the  title  in 
remainder  now. 

The  reversal  of  a  judgment  for  waste  does  not  take  away  the 
previously  existing  right  of  entry  for  the  waste.  {Badger  v. 
Floid,  12  Mod.  398,  and  Withers  v.  Earns,  2  L.  Raymond, 
808.)  Neither  the  judgment  for  waste,  nor  the  reversal  of  it, 
can  leave  the  party  worse  than  he  was  without  the  judgment. 
It  merely  throws  him  back  upon  the  statutory  right  of  entry. 

A  naked  reversal  restores  him  to  his  right  of  action.  (Stewart 
v.  Close,  1  Wend.  441,  and  concurred  in  by  the  Court  of  Errors, 
4  Wend.  95.) 

The  positive  fact  that  the  Court  of  Errors,  by  its  solemn  judg- 
ment, restored  the  plaintiffs  below  to  their  original  right  of 
action,  precludes  their  doubt  of  a  title,  which  alone  could  sus- 
tain it 

Mr.  Cotheal  asked  to  be  eased  of  a  judgment  of  forfeiture, 
and  treble  damages  for  waste.  He  obtained  no  judgment  in  his 
favor,  and  took  no  steps  by  which  he  could  obtain  one,  much 
less  an  implied  transfer  of  another's  title  to  himself,  as  a  reward 
for  wasting  that  inheritance. 

The  title  in  remainder  was  indeed  necessary  to  support  the 
judgment  for  waste,  but  a  transfer  of  that  title  was  not  neces- 
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sary  to  reverse  the  judgment ;  nor  is  there  a  particle  of  evidence 
that  that  title  was  doubted  for  ike  purpose  of  reversal.  If  at  all 
considered,  it  was  in  no  wise  impeached,  nor  is  there  an  opinion 
or  intimation  against  it  by  the  Court  of  Errors*  We  are  bound 
by  the  record.  The  opinion  of  the  Supreme  Court  still  stands 
as  the  construction  of  the  will  and  the  law  of  the  tjtle.  Mr. 
Cotheal  asked  for  a  reversal  of  the  judgment  of  the  Supreme 
Court  upon  the  title,  but  obtained  no  opinion  of  the  Court  of 
Errors  to  that  effect  If  they  could  not  give  such  a  judgment, 
they  might  have  given  an  opinion  to  that  effect,  if  they  so 
intended ;  but  their  refusal  is  conclusive  that  they  did  not  intend 
to  prejudice  a  new  action  for  the  waste,  or  throw  a  cloud  upon 
the  tide  in  remainder.  Neither  the  statute  nor  the  forfeiture 
was  reversed  or  disturbed.  Silence  was  not  evidence,  where 
there  was  no  authority  to  decide,  or  intention  to  embarrass. 

THE  BVKfTION. 

There  can  be  no  stronger  proof  of  actual  eviction  from  title, 
than  the  fact  that  a  vested  remainder  exists  outstanding. 

But,  cutting  wood  and  trees,  and  vending  clay,  is  admitted 
by  the  pleadings.  This  was  waste,  which  gave  the  remain- 
dermen an  actual  right  of  entry,  without  process  of  any  court. 
(Elmer's  L.  of  N.  J.,  82.) 

"  When  the  right  exists,  it  is  absurd  to  hold  that  its  exercise 
was  no  eviction,  .merely  because  the  holder  of  the  estate  in 
remainder  had  not  first  invoked  the  aid  of  a  court  to  do  that 
which  the  statute  declared  should  have  all  the  force  and  effect 
of  a  writ  of  possession." 

The  right  of  entry  being  in  infants,  no  statute  of  limitations 
run  against  it,  nor  were  they  capable  of  waiving  the  right  by 
election.  It  was  a  continuing  right,  and  the  question  of  feet 
is,  did  they  exercise  it  ? 

A  stranger  may  enter  to  the  use  of  an  infant  without  other 
authority,  and  the  entry  will  be  good,  if  openly  avowed,  and 
not  a  mere  trespass.    {Fritehet  v.  Adam*,  $  Strang.  1128.) 

The  covenantee  was  in  actual  possession  of  the  places  alleged 
to  be  wasted  at  the  date  of  plaintiff's  deed,  1838.  A  continu- 
ous fact  is  supposed  to  continue,  until  the  contrary  appear ;  and 
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it  is  nowhere  alleged  that  plaintiff  ever  made  an  actual  entry 
upon  the  places  wasted,  but,  on  the  contrary,  she  alleges  evic- 
tion at  that  time,  and  ever  since,  and  the  defendant's  answer 
does  not  deny  her  eviction,  but,  that  it  was  by  paramount  and 
lawful  title. 

The  answer  states,  that  ejectment  was  commenced  by  Co- 
theal  against  plaintiff,  and  the  defendant  then  in  possession  of 
the  premises,  in  April,  1847,  and  judgment  rendered  against 
them  in  1848,  which  was  enforced  March  1st,  1849. 

That  defendant,  from  1847  to  1849,  was  then  in  actual  pos- 
session of  the  premises,  and,  by  the  title  of  the  action  for  waste, 
1848  (1  Zab.  481,  886),  was  the  guardian  of  the  remaindermen, 
claiming  the  premises  by  statutory  right  of  entry,  and  prosecu- 
ting the  action  at  that  time.  The  record  then  proves  a  claim, 
by  the  remaindermen,  for  the  premises  as  forfeited  in  1847,  and 
a  right,  by  statute,  to  enter  thereupon,  and  the  party  in  actual 
possession  admitting  the  claim  by  prosecuting  the  action  in 
1848,  before  their  removal  by  Cotheal,  March  1st,  1849.  This 
is  a  complete  eviction  from  possession  as  could  possibly  take 
place  or  be  imagined.    (Stewart  v.  Drake,  4  Halstead,  139.) 

The  right  of  entry  by  statute,  and  entry  without  judicial  pro- 
cess, was  and  remains  equivalent  to  the  execution  of  a  writ  of 
possession ;  a  legal  eviction  from  possession  by  process  of  law, 
although  not  judicial  process.  (See  Smith  v.  Sheppard,  15 
Pick.  147 ;  Gove  v.  Brazier,  3  Mass.  540 ;  Bichert  v.  Snyder, 
9  Wend.  423.) 

The  entry  for  forfeiture  vested  the  estate  in  actual  possession 
of  the  remaindermen,  which  could  not  be  divested  by  the  rever- 
sal on  the  ejectment  suit 

If  the  plaintiff  can  sustain  the  title  to  which  she  voluntarily 
yielded  as  valid  and  paramount,  it  is  an  eviction.  (Hamilton 
y.  Outts,  4  Mass.  350 ;  Stone  v.  Hooker,  9  Oowen,  157 ;  Oreenr 
vault  v.  Dams,  4  Hill,  643 ;  Smith  v.  Shepherd,  15  Pick.  147.) 

[See  Rnffin  at  length'  in  Christ  v.  Hodges,  3  Devereauz,  200.] 

See  Clark,  Lessee,  v.  Courtney,  5  Peters,  354,  and  Smith's 
Leading  Cases,  469,  Am.  ed. 

The  possession  of  a  termor  or  tenant  under  penalty  of  forfeit- 
ure and  treble  damages,  is  not  the  possession  warranted  by  the 
covenant,  or  that  of  an  absolute  owner,  but  of  a  quality  entirely 
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different  Any  abridgment  or  qualification  of  the  right  to  a 
fall  possession,  is  a  breach  of  the  covenant  of  warranty. 

II.  The  covenant  of  warranty  was  broken  as  soon  as  made, 
by  the  mere  existence  of  an  outstanding  vested  remainder,  the 
possession  of  which  never  passed  to  the  covenantee. 

The  right  of  action  for  this  breach  remained  with  the  cove- 
nantee, until  the  alienation,  when  the  covenantee  received 
$4500  of  his  alienee,  who  by  possession  of  the  term  became 
vested  with  the  right  of  action  for  that  amount  against  the 
covenantor,  and  the  right  of  action  in  the  covenantee  thereby 
suspended  until  restored  by  payment  of  that  sum  to  the  alienee. 
This  rule  holds  even  where  die  deed  contains  several  cove- 
nants, followed  by  that  of  warranty,  "because  on  all  the  cove- 
nants there  are  but  the  same  damages,  to  which  and  for  which 
the  alienee  has  priority  of  action,  if  possession  of  any  part  or 
quality  pass  to  him,  and  the  breach  continues.  Hence  the 
covenantee  can  never  sue  even  on  a  covenant  of  seizin,  until 
the  alienee  is  satisfied  his  damages  under  the  covenant  of  war- 
ranty.   (Swydam  v.  Jones,  10  Wend.  180 ;  5  Cow.  143.) 

H.  Thompson,  for  die  defendant  Gotheal,  presented  and 
argued  the  following  points  — 

L  There  is  no  proof  of  any  title  in  the  Morehouse  children, 
because:  1st  To  establish  such  title,  it  must  be  held  that 
Sarah  Ann,  their  mother,  took  a  fee  tail,  and  that  Cotheal  had 
only  the  conveyance  of  a  fee  tail,  and  was  liable  for  waste,  and"** 
forfeited  the  land  by  the  commission  of  waste,  before  Novem- 
ber 8th,  1886.  2d.  The  decision  of  the  Court  of  Errors  and 
Appeals  of  New  Jersey  establishes  that  Mrs.  Morehouse  took 
a  fee,  determinable  and  defeasible  only  by  he*  death,  without 
issue  left  at  her  death.  3d.  Without  proof  of  the  law  of  New 
Jersey,  the  devise  would  be  decided  according  to  our  law. 
MS*.  Morehouse,  by  our  law,  took  a  fee,  with  an  executory 
devise  over,  and  her  children  took  no  estate  by  the  will  of 
Elizabeth  Wilmurt  (1  Cowen,  103 ;  2  Hill,  201  and  2,  319 
and  822 ;  8  Paige,  281 ;  8  Paige,  483.) 

n.  There  was  no  eviction  in  feet.  The  plaintiff  was  never 
disturbed  in  possession  of  the  premises  in  consequence  of  any 
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waste  committed,  or  by  the  existence  of  the  Morehouse  title. 
(11 N.  Hampshire  Bep.  74.) 

HL  To  maintain,  an  action  on  a  covenant  of  warranty  and 
quiet  enjoyment,  there  must  be  an  actual  eviction,  or  a  surren- 
der of  the  possession  to  the  lawful  owner,  by  paramount  title. 
(6  Barbour,  165 ;  4  Hill,  643 ;  21  Wendell,  120.)  Here  there  has 
been  neither ;  and  the  covenant  of  warranty  is  not  broken  till 
eviction.  (4  Kent's  Com.  471, 2d  ed. ;  3  Barbour  Chan.  Bep.  528.) 

IV.  The  foreclosure  barred  this  plaintiff  from  all  right  and 
claim,  and  cut  off  the  covenant  of  warranty,  if  the  same  could 
ran  with  the  land. 

Y.  If  there  be  an  eviction  in  this  case,  such  as  would  author- 
ize an  action  on  account  of  waste  committed,  then  such  cove- 
nant was  broken  before  conveyance  to  her,  and  the  covenant 
did  not  run  to  the  plaintiff.  (2  Barbour,  300;  lComstock,  564.) 

By  the  Court.    Dukb,  J. — It  is  difficult  to  understand  from 
reading  this  complaint  exactly  upon  what  ground  the  plaintiff 
claims  to  recover ;  whether  upon  the  ground  that  the  defendant 
and  his  brother  had  only  a  life  estate  when  they  conveyed,  and 
that  the  remainder  in  fee  was  then  vested  in  third  persons,  or 
that  by  the  commission  of  waste  their  title  and  right  to  the 
possession  were  wholly  divested.    It  is  quite  unnecessary,  how- 
ever, to  determine  this  question,  since  there  is  no  hypothesis, 
consistent  with  the  facts  in  evidence,  upon  which  the  defendants 
can  be  rendered  liable  in  the  present  action. 
)C    The  covenant  of  warranty  upon  the  breach  of  which  alone 
this  action  is  founded,  is  not  a  covenant,  that  the  party  cove- 
nanting is  then  seized  and  will  continue  to  be  seized  of  an 
absolute  indefeasible  estate  in  the  premises  conveyed,  and,  con-' 
cequently,  it  is  not  violated  merely  by  the  existence  of  an  out- 
standing paramount  title.    Its  true  meaning  and  legal  inter- 
pretation is  that  the  grantee,  his  heirs  and  assigns,  shall  not  be 
deprived  of  the  possession  by  force  of  a  paramount  title.  )^  It 
is  true,  that  there  are  cases  in  the  English  reports  from  which 
it  may  be  inferred  that  a  general  covenant  of  warranty  is 
there  construed  as  a  covenant  of  seizin,  but  in  this  state,  and  in 
other  states  of  the  Union,  the  law  is  settled  by  numerous  deci- 
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sions  that  in  order  to  maintain  an  action  for  a  breach  of  the  ' 
covenant,  an  actual  eviction  or  ouster,  from  the  possession  of 
the  whole  or  of  a  part  of  the  premises  conveyed,  by  force  of  a 
paramount  title,  is  necessary  to  be  proved.  It  may  not  be 
necessary  to  prove  an  eviction  by  process  of  law,  for  the  pos- 
session may  be  changed  by  its  surrender  to  the  rightful  owner, 
but,  in  all  cases  to  show  a  breach  of  the  covenant,  evidence  of 
an  actual  and  lawful  dispossession  must  be  given.  (  Vander- 
ham  v.  Vcmderham,  11  John.  122;  Montresor  v.  Rice,  3 
Wend.  180;  Webb  v.  Alexander,  7  Wend.  281;  Beddoes, 
Executor,  v.  Wadsworth,  21  Wend.  120;  OreemnmU  v.  Dams, 
4  Hill,  643 ;  Mitchell  v.  Warner,  5  Connec.  521 ;  Zoomis  v. 
Bedell,  11  N.  Hamp.  521 ;  Emerson  v.  Proprietors,  Ac.,  1 
Mass.  464 ;  Hamilton  v.  Cutis,  4  Mass.  349.) 

In  the  present  case,  there  is  no  evidence  to  show  an  actual 
eviction  of  the  plaintiff  from  the  possession  of  the  whole  or  of 
any  part  of  the  premises,  either  by  ther  children  of  Mrs.  More- 
house, in  whom  the  remainder  in  fee  is  alleged  to  be  vested,  or 
by  any  other  person  having  a  title  paramount  to  that  which  the 
defendant  conveyed;  nor,  in  truth,  is  any  such  eviction  averred 
in  the  complaint  The  complaint,  indeed,  avers  that  the  plain- 
tiff has  been  evicted  by  a  paramount  title  from  the  title  and 
right  conveyed  to  her,  but  an  eviction  merely  from  a  right  and 
title  is  language  unknown  to  the  law,  and  is  either  wholly 
unmeaning,  or  means  only  that  a  title  was  vested  in  third  per- 
sons preferable  to  that  of  the  plaintiff.  Construing  the  cove- 
nant of  the  defendant  as  a  covenant  of  seizin,  the  complaint 
avers  a  breach,  and  not  otherwise.  It  is,  therefore,  bad  upon 
its  face,  and  no  evidence  was  given  upon  the  trial  that  could 
justify  its  amendment 

Of  an  actual  entry  by  the  children  of  Mrs.  Morehouse,  or  their 
guardian,  at  all  affecting  the  possession  of  the  plaintiff,  there  is 
no  evidence  whatever,  and  the  supposition  that  the  existence 
of  a  statutory  right  of  entry  was  in  judgment  of  law  equivalent 
to  a  positive  eviction,  we  do  not  hesitate  to  reject  as  unsound 
and  extravagant.  If  a  subsisting  right  of  entry  in  the  persons 
entitled  in  remainder  placed  them  in  judgment  of  law  in  the 
actual  possession,  it  follows  that,  as  this  right,  if  it  ever  existed, 
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accrued  before  the  conveyance  to  the  plaintiff,  she  has  never 
been  in  possession  at  all,  and  consequently  has  never  been 
evicted. 

Even  could  we  be  justified  in  saying  that  a  covenant  of  war* 
ranty,  like  that  of  seizin,  is  merely  a  covenant  of  title,  we 
should  still  be  constrained  to  hold  that  the  plaintiff,  as  an  as- 
signee, is  not  entitled  to  maintain  this  action.  Thus  construed, 
the  covenant,  if  broken  at  all,  was  broken  as  soon  as  the  deed 
containing  it  was  delivered,  and  J.  W.  Blydenburgh,  the  grantor 
of  the  plaintiff,  could  have  maintained  an  action  for  its  breach. 
The  law,  however,  is  established  and  undoubted,  that  a  broken 
covenant  does  not  run  with  the  land,  since  it  is  converted  by 
the  breach  into  a  mere  chose  in  action,  which  the  law  forbids 
to  be  assigned.  (9  Coke,  60.  Oro.  James.  869.  Greenly  v.  Wilcox, 
2  John.  R.  1.  Ker  v.  Shaw,  13  id.  236.  Witty  v.  Mwnford, 
5  Cow.  137.  Mitchell  v.  Warner,  5  Conn.  497.  Bartholomew  v. 
Canche,  4  Pick.  167.  Clark  v.  Swift,  3  Metcalf,  390.  4  tent's 
Com.  5  ed.  p.  491,  note  (a)  and  cases  there  cited.  Vide  also, 
4  Sand.  8.  C.  Rep.  p.  821.) 

In  the  observations  that  have  now  been  made,  we  have  as- 
ramed,  that  the  devise  to  Sarah  Ann  Morehouse,  in  the  will  of 
Elizabeth  Wilmurt,  created  an  estate  tail,  which  by  force  of  the 
New  Jersey  statute  was  converted  into  an  estate  for  life  in  the 
mother,  with  the  remainder  in  fee  to  her  children.  The  Su- 
preme Cojirt  of  New  Jersey,  in  the  cases  that  were  referred  to 
on  the  argument,  gave  this  construction  to  the  devise,  and  we 
certainly  incline  to  think  that  the  construction  is  justified  by 
the  decisions  in  England,  and  the  strict  rules  of  the  common  law. 
The  judgment,  however,  of  the  Supreme  Court  of  New  Jersey 
was  reversed  by  the  Court  of  Appeals,  and  upon  examining  the 
record,  we  are  of  opinion  that  the  reversal  could  only  have 
proceeded  upon  the  ground  that  the  plea  of  the  defendants, 
which  had  been  overruled,  ought  to  have  been  sustained  as  a 
valid  and  full  defence.  -We  believe,  therefore,  that  the  Court  of 
Appeals  meant  to  decide  that  the  construction  which  the  court 
below  had  given  to  the  will  of  E.  Wilmurt  was  erroneous,  and 
that  by  force  of  the  devise,  Mrs.  Morehouse  took  not  an  estate 
tail,  but  a  fee,  determinable  only  by  her  death  without  issue 
then  living.    We  do  not  deem  it  necessary,  however,  to  place 
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our  own  decision  npon  this  ground,  since  even  upon  the  suppo- 
sition that  the  remainder  in  fee  is  vested  in  the  children  of  Mrs. 
Morehouse,  the  present  action,  for  the  reasons  that  have  been 
given,  is  certainly  not  maintainable. 

The*  is  another  objection  to  the  plaintiff's  recovery  which  we 
deem  it  proper  to  state,  although  it  was  neither  raised  on  the 
argument  before  us,  nor  seems  to  have  been  taken  in  the  court 
below. 

It  is  quite  certain  that  an  action  for  waste  can  only  be  main- 
tained by  those  in  whom  the  next  immediate  estate  of  inherit- 
ance, in  remainder  or  reversion,  is  vested.  It  will  not  lie  on 
behalf  of  the  remainderman  or  reversioner  in  fee,  where  there 
is  an  intervening  estate  for  life ;  in  other  words,  where  there  are 
two  or  more  successive  estates  for  life,  and  the  persons  so  en- 
titled are  still  living.  (Co.  Litt  536-54,  and  4  Kent  Com.  78.) 
It  is  true  that  in  this  state  the  Bevised  Statutes  have  given  the 
remedy  of  an  action  of  waste  or  trespass  to  the  remainderman 
or  reversioner,  notwithstanding  there  is  an  intervening  estate 
for  life  or  years  (2  B.  S.  p.  750,  §  8) ;  but  as  there  is  no  evi- 
dence of  a  similar  statute  in  New  Jersey,  we  are  bound  to 
presume  that,  in  that  state,  the  common  law  doctrine  still  pre-, 
vails.  Adopting  then  the  plaintiff's  construction  of  the'devise  to 
Mrs.  Morehouse,  the  necessary  effect  of  the  New  Jersey  statute 
upon  the  devise,  as  the  facts  existed  when  the  Cotheals  acquired 
their  title,  was  to  create  two  successive  estates  for  life — an 
estate  in  Mrs.  Morehouse  in  her  own  right,  and  in  her  husband 
as  tenant  by  the  courtesy.  Until  her  marriage,  Mrs.  More- 
house was  the  sole  tenant  for  life,  but  after  her  marriage  and 
the  birth  of  a  child,  the  husband  became  seized  of  the  freehold 
for  his  own  life, — and  the  life  estate  of  the  wife,  as  an  estate  in 
possession,  was  displaced  and  converted  into  a  remainder.  The 
children,  therefore,  are  not  entitled  to  the  next  immediate 
estate  of  inheritance  to  take  effect  in  possession  upon  the  death 
of  their  father,  since  there  is  an  intervening  estate  for  life  in 
the  mother,  which,  so  long  as  both  parents  are  living,  is  a  bar  to 
any  common  law  or  statutory  remedy  for  waste  to  which  they 
might  otherwise  be  entitled.  There  is  no  evidence  that  either 
of  the  parents  has  died,  and  we  are  therefore  bound  to  assume 
that  both  were  living  not  only  when  the  alleged  waste  was 
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committed,  but  when  the  action  founded,  upon  it  was  com- 
menced. The  allegation,  therefore,  that  the  children  have  had 
or  now  have  a  right  of  entry,  as  resulting  from  the  waste,  would 
seem  to  be  groundless. 

We  do  not  at  present  see  that  any  satisfactory  answer  can  be 
given  to  the  objection  that  has  now  been  stated,  but  as  it  is  our 
invariable  rule  never  to  decide  a  cause  upon  a  point  not  argued 
by  the  counsel,  we  do  not  make  it  a  ground  of  our  decision. 
We  affirm  the  judgment  at  special  term  with  costs,  upon  the 
ground  that  there  is  no  proof  of  an  actual  eviction — therefore, 
no  proof  that  the  covenant  of  warranty  has  been  broken. 


Wit  J.  Bbown  and  Geo.  W.  Canning  v.  George  Bbadshaw. 

In  an  action  against  A  to  recover  for  good*  furnished  to  and  on  the  application 
of  B,  a  Terdict  in  favor  of  the  plaintiff  will  be  set  aside  as  against  evidence, 
where  the  evidence  is  uncontradicted  that  the  plaintiff  charged  the  goods  to 
B,  and  has  received  payments  from  A,  on  the  account,  as  made  on  the  debt 
of  B,  and  there  is  no  evidence  inconsistent  with  the  truth  of  the  case  being 
as  evidenced  by  such  facte. 

Where  any  credit  is  given  to  the  party  applying  for  and  obtaining  property,  the 
promise  of  a  third  person  to  see  the  debt  thus  contracted  paid,  is  void  by  the 
statute  of  frauds,  unless  in  writing  and  expressing  the  consideration. 

Where  a  verdict  is  set  aside  solely  on  the  ground  that  it  is  against  evidence,  it 
will  only  be  done  upon  payment  of  costs. 
(Before  Dun,  Camftcll,  and  Boswobth,  J.  J.) 
October  12 ;  October  80. 

■ 

This  cause  was  tried  before  Justice  Sandford  and  a  jury.  A 
verdict  was  rendered  in  favor  of  the  plaintiffs  for  the  amount 
claimed.  The  defendant  moves  for  a  new  trial  on  the  ground 
that  the  verdict  is  clearly  against  evidence.  The  facta  suffi- 
ciently appear  in  the  opinion  of  the  court 

James  T.  Brady >  for  defendant 

Parsons,  for  the  plaintiff. 

By  the  Coubt.  Boswobth,  J. — The  complaint  states  a  cause 
of  action  for  goods  sold  and  delivered  by  the  plaintiffs  to  the 
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defendant  between  the  1st  of  November,  1850,  and  the  let  of 
February,  1851.  He  goods  were  in  fact  furnished  on  the 
application  of  one  Richard  McNulty.  The  judge  before  whom 
the  cause  was  tried  instructed  the  jury  that  the  question  to  be 
determined  was,  to  whom  was  this  lumber  sold  and  delivered  ? 
If  the  lumber  was  sold  to  McNulty,  and  on  his  credit,  the  de- 
fendant is  not  liable ;  if  it  was  sold  to  the  defendant,  and  on  his 
credit,  and  at  his  request,  then  he  is  liable.  If  it  appears  that 
the  lumber  was  sold  to  McNulty  on  his  credit  and  upon  the 
promise  of  the  defendant  to  see  die  plaintiffs  paid,  the  defend- 
ant is  not  liable.  The  jury  found  a  verdict  in  favor  of  the 
plaintiffs  for  $204,  the  amount  claimed  by  the  plaintiffs. 

Assuming  the  jury  to  have  acted  in  obedience  to  the  charge 
of  the  court,  they  must  have  'found  that  the  lumber  was  not 
sold  to  MdNulty,  wholly  or  in  part  on  his  credit,  but  was  sold 
to  the  defendant  on  his  credit  and  at  his  request  The  de- 
fendant moves  for  a  new  trial  on  the  ground  that  the  verdict  is 
against  law  and  evidence. 

The  testimony  shows  that  McNulty ,  on  the  1st  of  November, 
1850,  agreed  to  purchase  of  the  defendant  five  lots  at  a  specific 
price,  and  to  erect  on  them  five  dwelling-houses  of  a  particular 
character  within  a  designated  period.  The  defendant  agreed  to 
advance  to  McNnlty,  to  aid  in  the  erection  of  the  buildings, 
$5,000,  as  the  work  progressed,  and,  if  requested,  ttie  further  sum 
of  from  $2,000  to  $3,000,  as  he  might  deem  "  advisable  and  safe," 
to  enable  McNulty  to  so  far  finish  the  houses  as  to  have  the 
same  all  plastered,  trimmed,  and  stairs  up,  &c. 

McNulty  agreed  to  pay  by  the  1st  of  April,  1851,  the  contract 
price  of  the  lots,  and  all  advances  with  interest,  when  a  deed 
was  to  be  given,  and  in  case  McNulty  could  not  pay  the  whole 
in  cash,  he  was  to  have  the  privilege  of  giving  a  mortgage  on 
the  premises  for  not  exceeding  $5,000  of  the  whole  amount. 
The  contract  contained  this  clause : — "  And  any  bills  for  mate- 
rials for  said  houses,  or  for  other  purposes,  paid  by  said  party 
of  the  first  part  (Bradshaw),  or  incurred,  shall  be  deemed  as  part 
of  the  above  advances." 

This  action  was  brought  to  recover  a  balance  due  for  lumber 
furnished  by  the  plaintiffs,  to  be  used  in  the  construction  of  these 
houses. 
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The  only  evidence  given  by  the  plaintiffe,  bearing  on  the 
questions  of  fact  submitted  to  the  jury,  consists  of  the  testimony 
ofMcNulty. 

It  will  be  borne  in  mind  that  he  was  not  present  at  any 
interview  between  either  of  the  plaintiffs  and  the  defendant 
He  testifies  to  what  he  told  the  plaintiffs  when  he  applied  for 
lumber  and  to  a  subsequent  confession  of  the  defendant,  but  he 
does  not  pretend  to  have  repeated  to  the  defendant  the  state- 
ment which  he  testifies  he  made  to  the  plaintiffs,  nor  does  he 
pretend  to  have  had  any  authority  to  make  the  statement, 
except  such  as  may  be  furnished  by  the  written  contract  between 
himself  and  the  defendant 

He  testifies  that  at  the  time  he  ordered  the  lumber  he  went 
to  see  if  it  would  suit,  and  he  told  the  plaintiffs  that  "  the 
defendant  would  eee  them  paid  for  all  the  lumber  they  would 
send  to  those  buildings."  That  Corning  went  to  see  the  defend* 
ant  before  any  kunber  was  delivered,  and  the  day  after  Corn- 
ing so  went,  he  called  on  the  defendant  at  his  office,  and  told 
him  he  had  seen  the  lumber,  and  "  he  said  yes,  that  Mr.  Corning, 
had  called  on  him  the  day  before,  and  he  told  him  that  he  would 
see  him  paid  for  all  the  lumber  delivered  at  those  buildings." 

This  is  all  the  evidence  of  the  acts  or  confessions  of  the  defend- 
ant, prior  to  the  date  of  the  last  item  of  the  bill,  tending  to 
show  that  the  lumber  was  sold  to  the  defendant  on  his  credit 
and  at  his  request  There  was  no  evidence  that  the  lumber  was 
in  fact  charged  to  the  defendant  in  the  plaintiffs'  books,  or  that 
a  bill  of  the  whole,  or  of  any  part  of  it,  was  rendered  to  him  as 
the  purchaser. 

Mr.  Wallis  testified  that  he  was  present  at  the  interview 
between  Corning  and  Bradshaw,  and  heard  the  conversation 
between  them.  Corning  stated  that  McNulty  had  applied  to 
him  for  lumber  for  the  houses,  and  he  wanted  to  know  the 
arrangement  between  them.  That  Bradshaw  explained  to 
Corning  the  terms  of  the  contract  with  McNulty .  Corning  then 
wished  to  know  if  the  defendant  would  become  responsible  for 
the  timber  and  lumber  to  be  furnished  to  the  houses.  "  The 
defendant  said  he  would  not  become  responsible  for  anything 
furnished  to  the  houses,  but  he  would  pay  the  ordere  of  McNulty 
out  of  his  payments  as  they  became  due." 
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Aflgrnning  the  witnesses  to  be  equally  entitled  to  credit,  there 
is  this  marked  distinction  between  the  nature  of  the  testimony 
which  they  gave:  Wallis  swears  to  what  the  conversation 
actually  was  between  Corning  and  the  defendant,  and  if  he 
states  it  accurately,  the  defendant  absolutely  refused  to  incur 
any  liability  other  than  to  accept  McNulty's  orders,  payable  as 
moneys  should  become  due  to  him  under  the  contract ;  McNulty, 
on  the  other  hand,  swears  to  a  confession  of  the  defendant  that 
he  had  told  Corning  he  would  "  see  him  paid  for  all  the  lumber 
delivered  at  those  buildings." 

To  charge  the  defendant  on  this  evidence,  it  would  be  neces- 
sary to  hold  that  the  jury  were  justified  in  finding  that  Wallis 
was  mistaken  as  to  what  the  conversation  between  Corning  and 
Bradshaw  really  was,  that  MeNulty  stated  accurately  the  con- 
fession of  Bradshaw,  that  the  confession  was  a  correct  version 
of  the  conversation ;  and  to  also  hold  that  the  terms  of  it,  xmex- 
plained,  jprimd  facie  import  a  purchase,  or  absolute  agreement 
by  defendant  to  pay  the  plaintiffs  for  the  lumber. 

The  defendant  introduced  in  evidence  a  bill  containing  the 
first  seven  items  of  the  plaintiff's  account,  amounting  to  $142  WV> 
the  caption  of  which  is  in  these  words : 


"  Mr.  R.  McNulty, 


"  Bought  of  Brown  &  Corning, 
"  Wholesale  and  Retail 
"  Dealers  in  Lumber. 


"  Terms  Cash." 


On  the  back  of  it  was  a  receipt  in  these  words,  viz. : 

"  Received,  New  York,  December  7,  1850,  one  hundred 
dollars  on  account  of  within  bill. 

"Brown  &  Corning." 

Hence  it  is  incontestable  that  on  opening  the  account  the 
lumber  was  charged  to  McNulty,  and  there  is  no  evidence  that 
the  whole  of  it  was  not  charged  to  him.  The  defendant  also 
gave  in  evidence  a  receipt,  signed  by  the  plaintiff,  in  these 
words,  viz. : 
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"  deceived,  New  York,  January  7, 1851,  of  George  Brad- 
shaw, for  Richard  McNulty,  one  hundred  and  fifty  dollars,  on 
account  of  lumber  furnished  to  Thirty-first  street  houses. 

"Brown  &  Corning." 

All  of  the  account  was  of  a  date  prior  to  this  receipt,  except 
two  items  of  the  date  of  January  16, 1851,  amounting  to  $15.16. 
The  receipt  of  course  related  substantially  to  the  entire  account, 
and  its  terms  are  express  that  the  payment  it  evidences  was 
made  for  Richard  McNulty,  on  account  of  lumber  furnished 
to  these  houses. 

The  bill  of  $142TVT  shows  that  on  opening  the  account  credit 
was  given  to  McNulty,  and  the  receipt  of  January  7th  imports 
that  he  was  a  debtor  of  the  plaintiffs  for  the  lumber  on  which 
the  $150  was  paid.  The  statement  or  confession  of  Bradshaw, 
sworn  to  by  McNulty,  even  assuming  it  to  have  been  as  sworn 
to  by  him,  is  entirely  consistent  with  the  existence  of  such  a 
relation  between  the  parties.  Instead  of  raising  a  presumption, 
or  justifying  the  inference  that  Bradshaw  was  regarded  by  the 
parties,  or  even  by  the  plaintiffs,  as  the  debtor  to  whom  alone  the 
credit  was  given,  it  properly  only  tends  to  show  that  Bradshaw 
undertook  that  McNulty  should  pay  for  such  lumber  as  the 
plaintiffs  might  furnish  him  to  be  used  in  the  construction  of 
these  houses. 

There  is  certainly  nothing  in  it  tending  to  disprove  the  fact 
primd  facie  established  by  the  terms  of  the  bill  of  December 
7th,  and  of  the  receipt  of  January  7th,  that  credit  was  given 
to  McNulty  for  the  lumber,  and  that  he  was  treated  by  the 
plaintiffs  as  the  principal  debtor  from  the  beginning  to  the  end 
of  the  account  No  explanation  has  been  given  of  the  fact  that 
the  lumber  was  charged  to  him  by  the  plaintiffs,  or  that  the 
only  account  which  appears  to  have  been  Tendered  was  made 
out  against  him  as  the  party  liable.  The  only  other  evi- 
dence which  tends  to  prove  any  promise  of  Bradshaw,  original 
or  collateral,  to  pay  for  the  lumber,  is  found  in  the  testimony 
of  McNulty,  of  what  was  promised  and  said  at  the  time  he 
assigned  the  contract  between  himself  and  the  defendant  to 
Terwilliger  &  Graham.  McNulty  being  unable  to  perform  the 
contract,  sold  and  assigned  his  interest  in  it  to  Terwilliger  & 
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Graham,  on  the  21st  of  January,  1850,  for  $150,  and  they 
undertook  to  execute  it.  Bradshaw  gave  his  assent  to  the 
assignment  Cotemporaneously  with  these  transactions,  Mc- 
Nulty and  Bradshaw,  by  a  written  instrument,  relinquished 
and  cancelled  the  contract  as  between  themselves.  McNulty 
testified  that  "  when  the  contract  was  cancelled,  the  defendant 
said  he  would  pay  all  the  bills  against  the  buildings.  He  said 
every  dollar  should  be  paid  if  I  Would  give  up  the  contract. 
He  said  he  would  pay  the  men  that  day,  and  asked  if  there 
were  any  other  bills  on  the  buildings,  except  those  for 
which  he  was  accountable,  mentioning  that  of  Brown  & 
Corning,  and  he. said  those  would  be  paid  to-morrow.  He 
was  to  advance  me  $150  to  pay  the  men.  He  asked  me 
about  all  the  bills  he  was  liable  on,  mentioning  the  bill  of  the 
plaintiffs." 

Terwilliger  and  Mr.  Wallis  were  present  when  the  contract 
was  assigned  to  Graham  &  Terwilliger,  and  the  agreement 
between  McNulty  and  the  defendant  was  cancelled.  Mr.  Wal- 
lis testifies  that  nothing  was  said  about  the  defendant's  paying 
any  bill.  Terwilliger  swears  that  nothing  was  said,  that  he 
heard,  about  the  defendant  paying  $150  to  any  one,  or  any 
money  to  any  one.  If  it  had  been  said  he  must  have  heard  it. 
He  also  testified  that  after  the  assignment  of  the  contract  to 
himself  and  Graham,  Corning  asked  him  if  he  was  going  to  pay 
McNulty's  bill.  He  said,  No.  Corning  said  McNulty  had 
told  him  that  by  his  arrangement  with  Terwilliger,  the  latter 
was  to  pay  all  the  debts  McNulty  had  contracted  respecting 
the  buildings. 

Mr.  Wallis  further  testified  that  he  had  seen  Corning  at 
defendant's  office  after  money ;  that  Corning  said  he  came  to 
get  money  on  account  of  McNulty,  and  at  those  interviews  he 
heard  the  defendant  refuse  to  pay  the  plaintiffs,  because  no 
money  was  due  to  McNulty  on  the  contract. 

The  only  part  of  the  evidence  of  what  was  said  at  the  time 
the  contract  was  cancelled,  which  deserves  to  be  particularly 
considered,  is  the  remark  said  to  have  been  made  by  Brad- 
shaw, viz. :  "  He  said  he  would  pay  the  men  that  day,  and 
asked  if  there  were  any  other  bills  on  the  buildings,  except 
those  for  which  he  was  accoiMtaUey  mentioning  that  of  Brown 
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&  Coming, ....  He  asked  me  about  all  the  bilk  he  was  liable 
on,  mentioning  the  bill  of  the  plaintiffe." 

AaanTiiing  these  remarks  to  have  been  made  precisely  as  they 
are  sworn  to  by  McNulty,  they  are  in  no  way  incompatible 
with  the  theory  that  the  lumber  was  sold  and  delivered  to 
McNulty  on  his  credit,  and  on  the  promise  of  Bradshaw  to 
pay  any  orders  that  McNulty  might  draw,  as  payments  should 
become  due  to  him.  Whether  considered  by  themselves  or  in 
connection  with  the  other  evidence  relied  upon  to  sustain  the 
plaintiffe'  case,  they  do  not  justify  the  conclusion  in  opposition 
to  the  legal  effect  of  the  terms  of  the  receipt  of  January  7th,  • 
and  of  the  fact  that  the  lumber  was  charged  to  McNulty ;  that 
the  lumber  was  sold  to  the  defendant  on  his  credit  and  at  his 
request 

To  claim  that  as  a  part  of  the  terms  and  consideration  on 
which  McNulty  relinquished  his  contract,  the  defendant  pro- 
mised to  pay  the  plaintiffs  and  is  therefore  liable,  would  be  an 
abandoment  of  the  whole  ground  of  action  stated  in  the  com- 
plaint That  rests  on  the  idea  of  a  sale  of  the  goods  to  the 
defendant,  as  a  purchaser  of  the  same,  at  the  time  they  were 
ordered. 

Keluctant  as  we  are  to  interfere  with  the  verdict  of  a  jury, 
in  an  action  which  has  been  tried  and  submitted,  under  appro- 
priate instructions  as  to  the  principles  of  law  applicable  to  the 
case,  yet  we  cannot  resist  the  conclusion  that  the  lumber  was 
furnished  to  McNulty  on  his  application  and  on  his  credit. 

That  evidence,  satisfactory  in  its  character,  establishes  the 
fact  that  the  lumber  was  charged  to  McNulty  and  not  to  the 
defendant ;  that  the  moneys  paid  by  the  latter  to  the  plaintiffe, 
were  paid  by  the  defendant  and  accepted  by  the  plaintiffe,  as 
a  payment  on  account  of  a  debt  owing  to  them  by  McNulty. 
That  all  the  evidence  is  consistent  with  such  a  theory  of  the 
case,  and  with  the  testimony  of  Wallis,  as  to  the  conversation 
that  took  place  between  Corning  and  the  defendant  before  any 
lumber  was  delivered.  And  that  there  is  no  evidence  which 
authorizes  a  court  or  jury  to  find  that  no  credit  was  given  to 
McNulty,  but  that  it  was  given  exclusively  to  Bradshaw  and 
with  his  assent 

We  are,  therefore,  of  the  opinion  that  the  verdict  must  be 
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set  aside  and  a  new  trial  ordered.  As  it  does  not  appear  that 
the  judge  was  requested  either  to  nonsuit  the  plaintiff,  or  to 
order  a  verdict  in  favor  of  the  defendant,  the  verdict  is  set 
aside  purely  on  the  ground  that  it  is  against  evidence.  In 
such  a  case  a  new  trial  is  only  granted  on  payment  of  costs. 
(9  Wend.  60s  17  ed.  601 ;  4  Hill,  104.) 

A  rule  will  be  entered  granting  a  new  trial  on  payment  by 
defendant  of  the  costs  of  the  former  trial,  and  of  the  subsequent 
proceedings. 


Benjamin  Flanders,  respondent,  v.  William  A.  Gboihts, 

appellant. 

The  defendant  before  good*  were  delivered  to  his  brother,  told  the  plaintiff  to  let 
the  latter  have  what  he  wanted  and  "he  would  be  responsible  for  them,"  and 
the  plaintiff  therefore  furnished  defendant's  brother  goods,  charging  them  to  the 
-  defendant,  and  the  defendant  kn*w  while  the  account  was  running;  that  his 
brother  was  baying  goods  in  his  name  of  the  plaintiff  and  made  no  objection 
to  it  Held  that  a  report  of  a  referee  rinding  that  the  goods  were  purchased  by 
the  defendant  and  on  his  exclusive  credit,  will  not  be  set  aside  as  against 
evidence.    17  J.  R.  144.     Chatee  v.  Day. 
Bach  a  contract  is  not  one  to  pay  the  debt  of  a  third  person  within  the  meaning 
of  the  statute  of  frauds.  It  is  an  absolute  and  original  contract  of  the  defendant 
to  pay  a  debt  contracted  by  himself  personally,  and  is  valid  though  not  in 
writing. 
(Before  Dum,  Campbell  and  Bosworth,  J.J.) 
Oct  18;  Oct  SO.* 

This  is  an  appeal  from  a  judgment  entered  on  a  report  of  J. 
B.  Scoles,  Esq.  as  referee.  The  defendant  moves  for  a  new  trial 
on  the  ground  that  the  facts  found  by  the  referee  are  against 
evidence.  ' 

The  facts  sufficiently  appear  in  the  opinion  of  the  court 

JET.  S.  Mackm/)  for  appellant. 

J.  W.  CJreen,  for  respondent. 

By  the  (Doubt.  Boswobth,  J. — This  action  was  brought  to 
recover  of  the  defendant  for  goods  furnished  to  his  brother* 
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The  referee's  report  finds  the  facts  to  be,  that  the  goods  were 
purchased  by  the  defendant,  and  that  the  credit  was  given  ex- 
clusively to  him.  The  defendant  moves  for  a  new  trial  on  the 
ground  that  the  verdict  is  against  evidence,  and  insists  that  the 
evidence  shows,  credit  was  given  to  Joseph  Orolius,  and  that 
die  promise  of  the  defendant  was  collateral,  and  not  being  in 
writing  is  void  by  the  statute  of  frauds. 

It  is  uncontradicted  that  the  fonr  bills  first  furnished  to  Joseph 
Crolius  were  obtained  on  written  orders  of  the  defendant  directing 
them  to  be  charged  to  himself;  that  they  were  so  charged,  and 
that  the  bills  of  them  were  made  out  against  the  defendant  as 
the  purchaser. 

It  was  testified  on  behalf  of  the  plaintiff,  that  after  the  goods* 
named  in  the  written  orders  had  been  furnished  and  before  any 
others  had  been  delivered,  the  plaintiff  expressed  to  the  defend- 
ant his  unwillingness  to  deliver  goods  to  Joseph  without  proper 
security.  The  defendant  replied  that  the  plaintiff  might  de- 
liver goods  to  his  brother  Joseph,  and  "  he  himself  would  be 
responsible  for  the  amount  of  all  bills  for  goods  sold  and 
delivered." 

This  promise  having  been  made,  the  plaintiff  continued  to 
furnish  goods  to  Joseph  and  charge  them  to  the  defendant, 
from  about  the  middle  of  June,  1849,  to  the  21st  of  Feb.  1850, 
amounting  in  the  aggregate  to  about  $1100. 

Joseph  Cbolius,  a  witness  on  behalf  of  the  defendant,  testifies, 
that  when  he  had  paid  for  the  goods  obtained  on  the  written 
orders,  he  did  request  the  defendant  to  say  to  the  plaintiff 
that  he  might  let  Joseph  have  goods,  and  he,  the  defendant, 
would  be  responsible  for  them.  But  he  did  not  hear  the  de- 
fendant make  such  a  promise  to  the  plaintiff.  That  he  was  a 
stranger  to  the  plaintiff  when  he  first  obtained  goods  on  the 
written  orders. 

He  further  testified,  that  at  about  the  middle  of  the  account, 
he  told  the  defendant  he  was  buying  goods  of  the  plaintiff  in 
the  defendant's  name ;  some  he  had  paid  for  and  some  he  had 
not  In  answer  to  this  the  defendant  said,  "  Joe,  mind  and 
pay  Flanders." 

This  is  undoubtedly  sufficient  evidence  until  contradicted  or 
satisfactorily  explained  to  justify  the  conclusion  of  fact  reached 
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by  the  referee,  that  the  goods  were  bought  by  the  defendant 
and  the  credit  given  exclusively  to  him,  and  that  such  was 
originally  the  understanding  of  the  character  of  the  transaction 
had  by  all  the  parties. 

The  cause  seems  to  have  been  tried  upon  the  assumption, 
that  the  goods  were  in  fact  charged  to  the  defendant  as  they 
were  delivered.  They  are  spoken  of  by  the  book-keeper  of  the 
plaintiff  and  by  Joseph  Crolius  as  having  been  so  charged* 
No  point  appears  among  those  furnished  by  the  defendant  on 
the  argument  before  us,  taking  the  ground  that  they  were  not 
proved  to  have  been  so  charged,  nor  does  any  objection  appear 
to  have  been  made  on  the  trial  to  the  nature  of  the  evidence 
given,  that  they  were  charged  to  defendant 

We  concur  in  the  opinion,  that  assuming  the  cause  to  have 
been  tried  on  the  assumption,  as  a  conceded  fact,  that  the  goods 
in  question  when  delivered  were  charged  in  the  plaintiff's 
books  to  the  defendant,  the  referee -was  entirely  justified  by 
the  evidence,  in  finding  that  the  defendant  was  the  purchaser 
and  that  credit  was  given  exclusively  to  him. 

The  testimony  tends  to  show  that  before  any  goods  were 
delivered  except  those  obtained  on  the  written  orders,  the  de- 
fendant who  had  authorized  the  delivery  of  these,  and  directed 
them  to  be  charged  to  himself,  told  the  plaintiff  to  let  Joseph 
have  more  goods,  and  he  would  be  responsible  for  such  as 
should  be  furnished.  The  contract  therefore  was  directly  be- 
tween the  plaintiff  and  the  defendant.  We  think  it  a  significant 
fact  that  this  arrangement  was  made  after  all  the  goods  had  on 
written  orders  had  been  furnished,  and  before  any  othere  had 
been  delivered.  When  there  is  connected  with  this  the  further 
feet  that  Joseph  informed  his  brother,  while  the  account  was 
running,  that  he  was  buying  of  the  plaintiff  in  the  defendant's 
name,  and  the  latter  forbore  to  make  any  objection,  the  con- 
clusion seems  to  be  a  just  one,  that  all  the  parties  understood 
and  acted  on  the  understanding,  that  the  goods  were  furnished 
on  the  exclusive  credit  and  responsibility  of  the  defendant 

We  do  not  think  that  the  evidence  relied  upon  as  tending  to 
show  that  credit  was  given  to  Joseph  personally  is  of  such  a 
character  as  to  overcome  the  effect  of  the  evidence  tending 
to  prove  that  it  was  given  solely  and  exclusively  to  the  de- 
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fendant,  or  to  justify  us  in  setting  aside  the  report  as  against 
evidence. 

The  exception  taken  to  the  decision  of  the  referee  in  allow- 
ing the  question  to  be  answered,  appearing  at  folio  16,  was  not 
argued,  nor  is  it  noticed  in  the  defendant's  printed  points,  and 
we  therefore  regard  it  as  having  been  abandoned. 

The  examination  at  the  instance  of  the  referee,  appearing  at 
folio  38,  was  undoubtedly  made  with  a  view  to  test  the  credibi- 
lity of  the  witness,  and  for  that  purpose  may  have  been  proper. 
No  point  was  made  on  the  argument  that  the  referee  erred  in 
admitting  that  evidence.   . 

On  the  whole  case  we  are  of  opinion  that  substantial  justice 
has  been  done  between  the  parties,  and  that  the  conclusions 
of  fact  found  by  the  referee  were  warranted  by  the  evidence. 

The  rule  of  law,  on  the  facte  as  found  by  him,  is  accurately 
stated  in  his  report.  The  motion  for  a  new  trial  is  denied,  and 
the  judgment  entered  is  affirmed  with  costs. 


Habkont  v.  Bingham. 

When  a  covenant  to  transport  goods,  and  deliver  them  at  the  place  to  which 
they  an  destined  -within  a  limited  period,  contains  no  exception,  the  obliga- 
tion whieh  H  creates  is  absolute  and  unconditional 

This  construction  is  not  barred  by  a  subsequent  covenant,  that  a  certain  deduc- 
tion shall  be  made  from  the  freight  in  the  event  of  a  delay  in  the  delivery  of 
the  goods  beyond  the  period  limited. 

Where  the*  bill  of  lading  contains  a  stipulation  to  deliver  the  goods  in  good  ) 
order,  "the  dangers  of  the  railroad,  fire,  leakage,  and  all  unavoidable  acci- 
dents excepted ;"  the  exceptions  relate  exclusively  to  damages  affecting  the  \ 
condition  of  the  goods,  and  do  not  vary  the  obligation  T5f"tn"e  uurrleT  16'deE-  / 
ver  tLem  within  the  period  limited  by  a  separate  covenant 

Hence,  when  the  delivery  of  the  goods  is  delayed  beyond  the  time  fixed  by  the 
covenant,  the  carrier  cannot  defend  himself  by  showing  that  the  delay  was  in 
feet  occasioned  by  unavoidable  accidents. 

When  there  is  a  delay  in  the  delivery  of  the  goods  and  the  stipulated  reduction 
from  the  freight  is  not  then  made,  but  the  agent  having  charge  of  the  goods 
refines  to  deliver  them  until  the  whole  freight  is  paid,  the  payment  thus 
exacted  is  to  be  regarded  as  compulsory,  and  creates  no  bar  to  a  recover^*/  a 
sum  as  damages  for  the  breach  of  the  covenant,  equal  to  the  deduction  that 
ought  to  have  been  made. 

D.— L  14 
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There  may  be  a  duress  of  property  as  well  as  of  the  person,  and  a  payment  thus 
exacted  can  no  more  be  treated  as  voluntary  in  the  one  case  than  in  the  other. 

A*  a  general  rule,  when  a  bailee  in  the  possession  of  perishable  merchandise, 
exacts  more  than  is  due  as  the  condition  of  its  delivery  to  the  owner,  the 
money  paid  as  the  necessary  means  of  obtaining  the  delivery  may  be  recovered 
back,  as  a  payment  made  under  duress. 

Covenants  are  alternative  only  when  they  give  an  election  to  the  party  bound  by 
them  to  perform  one  or  other  of  the  acts  to  which  they  relate,  so  that  his  fulfil- 
ment of  one  covenant  is  a  discharge  from  his  obligation  to  perform  the  other. 

Covenants  to  deliver  goods  within  a  certain  time,  and  in  case  of  a  later  delivery, 
to  make  a  certain  deduction  from  the  price  of  transportation,  are  not  alterna- 
tive, since  they  give  no  election  not  to  deliver  the  goods  at  all.  The  second 
covenant  only  fixes  the  measure  of  damages  for  the  violation  of  the  first 

The  breach  of  a  covenant  need  not  be  assigned  in  the  exact  words  of  the  covenant. 
It  is  sufficient  when  the  performance  of  the  covenant  in  its  true  meaning  and 
^mport  is  negatived  by  a  necessary  implication. 

A  variance  between  the  declaration  or  complaint,  and  the  proof)  by  which  it  is 
certain  that  the  defendant  was  not  and  could  not  have  been  misled,  may, 
under  the  provisions  of  the  Code,  be  disregarded,  without  amendment,  by  a 
referee,  as  well,  as  by  a  judge. 

Motion  to  set  aside  the  report  of  a  referee  denied,  and  judgment  for  the  plaintiff 
affirmed  with  costs. 

(Before  Dura,  and  Campbkll,  J.J.)* 

October  12,  18;  October  30,  1852. 

Motion  to  set  aside  the  report  of  a  referee  upon  a  case  and 
exceptions.  The  action  was  to  recover  damages  for  the  breach 
of  certain  covenants,  on  articles  of  agreement  under  seal 
between  the  plaintiff  and  the  defendants.  The  suit  was  com- 
menced before  the  Code,  and  the  declaration,  the  sufficiency  of 
which  to  cover  the  demands  of  the  plaintiff  was  denied  by  the 
counsel  for  the  defendants,  was  in  the  words  following : — 

Superior  Court,  of  the  Term  of  October,  one  thousand  eight 

hundred  and  forty-six. 

* 

Omr  and  County  of  New  Toek. — ss.  Manuel  X.  Hasmont 
complains  of  Thomas  Bingham,  Jacob  Dock,  William  A.  Strat- 
ton,  and  William  Bingham,  being  in  custody,  &c,  of  a  plea  of 


■»»|™^™««™~^1 


•  Mr.  Justice  Bosworth  having  acted  aa  referee,  although  present  upon  the 
argument*  took  no  part  in  the  decision. 
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breach  of  covenant  For  that  whereas,  heretofore,  to  wit,  on 
the  twenty-fifth  day  of  March,  one  thousand  eight  hundred  and 
forty-six,  at  the  city  and  in  the  county  of  New  York  aforesaid, 
by  certain  articles  of  agreement,  then  and  there  made,  con- 
cluded and  agreed  upon,  between  the  said  plaintiff  of  the  one 
part,  and  the  said  defendants,  by  the  name  and  description  of 
"  Bingham's  Transportation  Line,"  D^pdt  No.  276  Marketotreet, 
Philadelphia,  of  the  other  part,  one  part  of  which  said  articles 
of  agreement  sealed  with  the  seal  of  said  defendants,  the  said 
plaintiff  now  brings  here  into  court,  the  date  whereof  is  the 
same  day  and  year  aforesaid,  it  was  covenanted  and  agreed  by 
and  between  the  said  parties,  that  the* said  defendants  party 
thereto,  of  the  first  part,  in  consideration  of  one  dollar,  the 
receipt  whereof  by  them  was  duly  acknowledged  by  said  de- 
fendants, and  of  the  prices  thereinafter  stated,  would  convey 
and  transport  from  the  city  of  New  York  to  independence,  in 
Missouri,  and  would  safely  deliver  at  Independence  aforesaid, 
within  twenty-six  days  from  the  first  day  of  April  then  next, 
any  and  all  goods  which  said  plaintiff  Manuel  X.  Harmony 
might  send  by  said  Transportation  line,  on  or  before  the  said 
fast  day  of  April,  one  thousand  eight  hundred  and  forty-six,  at 
the  following  prices,  to  wit :  two  dollars  per  hundred  pounds 
weight  for  goods  in  boxes,  and  one  871-lOOths  dollars  per 
hundred  pounds  weight  for  goods  in  bales.  And,  said  defend- 
ants party  to  said  articles,  of  the  first  part,  further  covenanted 
and  agreed  therein  and  thereby,  that  in  case  of  the  failure  tor 
deliver  said  goods  at  Independence  aforesaid,  within  the  said 
period  of  twenty-six  days,  the  said  party  of  the  first  part  should 
deduct  ten  cents  per  hundred  pounds  from  the  freight  bill  for 
every  day  the  goods  are  delayed  beyond  the  said  period  of 
twenty-six  days. 

And  the  said  defendants,  in  and  by  said  articles,  did  further 
covenant  and  agree  to  and  with  said  plaintiff,  that  they  the  said 
defendants  would  in  the  name  of,  and  at  the  expense  of  said 
defendants,  contract  for  and  pay  all  freight  of  said  goods  from 
Pittsburg  to  Independence  aforesaid ;  and  that  said  defendants 
would  ftQly  indemnify  and  save  harmless  the  said  plaintiff,  from 
any  and  all  freight  and  expenses  to  be  paid  to  third  parties  for 
transporting  such  goods  or  any  part  {hereof  between  the  two 
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last  named  places,  and  that  said  defendants  would  fully  indem- 
nify and  save  harmless  the  said  plaintiff  from  any  lien  or  liens 
for  freight,  and  from  any  loss  or  damage  sustained  by  delay  of 
such  goods,  by  reason  of  such  lien  or  liens,  between  the  two 
last  named  places. 

And,  the  said  plaintiff  avers  that  lie,  the  said  plaintiff,  at  the 
city  and  in  the  county  aforesaid,  did  on  or  before  the  said  first 
day  of  April,  one  thousand  eight  hundred  and  forty-six,  deliver 
to  and  send  by  said  defendants,  by  the  name  and  description 
aforesaid,  one  hundred  tons  of  goods  in  boxes  and  in  bales,  pur- 
suant to  said  articles,  to  be,  by  them  the  said  defendants,  carried 
and  transported  to  and  delivered  at  Independence  aforesaid,  at 
or  by  the  time  and  in  manner  aforesaid,  pursuant  to  said 
covenant,  which  said  goods  so  delivered  as  aforesaid,  were  of 
great  value,  to  wit,  of  the  value  of  one  hundred  thousand 
dollars. 

And  the  said  plaintiff  avers,  and  further  in  fact  says,  that 
although  said  goods  were  duly  shipped  and  sent  in  manner 
aforesaid,  yet  the  said  defendants,  not  regarding  their  said 
covenant  and  agreement,  did  not  in  fact  carry  and  transport 
said  goods  from  the  city  of  New  York  to  Independence,  Mis- 
souri,  as  aforesaid,  and  did  not  deliver  the  said  goods  at  Inde- 
pendence aforesaid,  within  said  twenty-six  days  from  the!  said 
first  day  of  April,  one  thousand  eight  hundred  and  forty-six,  as 
in  and  by  their  said  covenant  said  defendants  were  bound  and 
obligated  to  do ;  but  that  said  good*  were  not  delivered  by  said 
defendants  at  Independence  aforesaid  until  a  long  time,  to  wit, 
six  months  after  the  said  first  day  of  April,  one  thousand  eight 
hundred  and  forty-six. 

And  said  plaintiff  avers,  that  on  the  arrival  of  said  goods  at 
Independence  aforesaid,  and  before  the  commencement  of  this 
suit,  said  plaintiff  demanded  said  goods  of  said  defendants,  that 
said  defendants  then  and  there  refused  to  deliver  said  goods  to 
said  plaintiff,  unless  said  plaintiff  would  pay  the  freight  there- 
on: and  that  said  plaintiff  thereupon,  and  before  the  com- 
mencement of  this  suit,  and  before  the  delivery  of  said  goods 
by  said  defendants  to  said  plaintiff,  at  Independence  aforesaid, 
did  pay  to  said  defendants  the  freight  on  said  goods,  to  wit,  the 
sum  of  three  thousand  dollars;  and  said  plaintiff  avers  that  said 
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payment  of  freight  was  made  under  an  express  protest  and 
denial  of  said  defendants'  pretended  right  to  have  or  claim  the 
same  or  any  part  thereof. 

And  the  said  plaintiff  farther  in  fact  says  that,  by  reason  of 
the  delay  of  said  defendants  in  making  delivery  of  said  goods 
at  Independence  aforesaid,  pursuant  to  their  said  covenant  the 
said  plaintiff  was  greatly  hindered  and  delayed  in  forwarding 
his  said  goods  to  Santa  Fe  and  other  parts  of  Mexico,  the 
markets  where  they  were  destined  to  be  sent  to  be  sold ;  that 
said  goods  depreciated  in  value  by  reason  of  such  delay  and 
non-delivery  by  said  defendants ;  that  said  plaintiff  thereby  lost 
a  profitable  market  and  sale  for  said  goods ;  and  the  said  plain- 
tiff was  subjected  to  great  expense  in  hiring  and  keeping  men 
and  teams  at  Independence  aforesaid,  and  also  subjected  to  the 
loss  of  his  own  personal  time  and  services,  to  the  damage  of 
said  plaintiff  (including  the  said  sum  of  three  thousand  dollars, 
so  as  aforesaid  unjustly  demanded  by  and  paid  to  said  defend- 
ants for  freight,  and  which  said  plaintiff  hereby  claims  to 
receive  back),  altogether  fifty  thousand  dollars. 

And,  so  the  plaintiff  in  fact  says,  that  the  said  defendants 
(although  often  requested  so  to  do),  have  not  kept  their  afore- 
said covenant,  so  by  them  made  as  aforesaid,  but  have  broken 
the  same,  and  to  keep  the  same  'have  hitherto  wholly  neglected 
and  refused,  and  still  do  neglect  and  refuse,  to  the  damage  of 
said  plaintiff,  fifty  thousand  dollars,  and  therefore  brings  his 
suit,  &c." 

To  this  declaration  the  defendant,  Thomas  Bingham,  after 
craving  oyer,  and  setting  forth  the  articles  of  agreement, 
pleaded,  first,  nan  est  factum,  and  second,  that  the  plaintiff,  if 
damnified,  had  been  damnified  of  his  own  wrong,  and  appended 
to  his  pleas  a  notice,  that  upon  the  trial  evidence  would  be 
given  of  certain  facts  therein  specified,  proving  that  the  alleged 
delay  in  the  delivery  of  the  plaintiff's  goods  had  been  caused 
solely  by  unavoidable  accidents,  and  was  therefore  no  breach 
of  any  covenant  in  the  agreement.  In  February,  1850,  an 
otder  was  made  founded  upon  the  written  consent  of  the 
attornies,  referring  the  cause  to  Joseph  S.  Bosworth,  Esq.,  as 
sole  referee,  to  hear  and  decide  all  the  issues,  and  report 
thereon,  and  upon  the  hearing  before  the  referee,  the  counsel 
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for  the  plaintiff  in  support  of  the  action,  read  in  evidence  a 
stipulation  in  writing,  accompanied  with  certain  schedules,  and 
signed  by  the  attendee  of  the  parties,  which  stipulation  and 
schedules  are  as  follows : — 

We  hereby  stipulate,  upon  the  trial  of  this  cause,  to  admit  in 
evidence,  with  the  same  force  and  effect  as  if  proved  by  compe- 
tent testimony,  the  following  facts  (subject  to  all  legal  excep- 
tions), viz. : 

That,  on  Wednesday,  the  26th  day  of  March,  1846,  at  the 
city  of  New  York,  the  parties  to  this  suit  executed  the  articles 
of  agreement,  a  copy  whereof  is  hereto  annexed,  marked  A. 

That,  in  pursuance  of  said  articles  of  agreement,  the  plaintiff 
delivered  to  the  defendants,  at  the  city  of  New  York,  on  Wed- 
nesday, the  first  day  of  April,  in  the  year  1846,  to  be  carried 
and  transported  from  the  city  of  New  York  to  Independence, 
Missouri,  three  hundred  and  thirteen  packages  of  goods,  consist- 
ing of  two  hundred  and  sixty-six  bales,  thirty-three  boxes,  nine 
trunks,  three  baskets,  and  two  kegs ;  containing,  in  all,  sixty 
thousand  five  hundred  and  forty-eight  pounds  weight,  as  follows, 
fifty-three  thousand  and  sixty-nine  pounds  weight  in  said  boxes, 
one  thousand  and  fifty-six  pounds  weight  in  said  trunks,  one 
hundred  and  eighty  pounds  weight  in  said  baskets,  and  twenty 
pounds  weight  in  said  kegs ;  the  receipt  of  which  goods,  for 
such  transportation,  was  acknowledged  by  said  defendants  by  a 
receipt,  a  copy  whereof  is  hereto  annexed,  marked  B. 

That  the  distance  from  New  York  to  Independence,  by  the 
route  usually  pursued  by  the  defendants  in  the  business  of  trans- 
porting goods  and  merchandise,  is  nineteen  hundred  and  seventy- 
four  miles ;  as  follows,  from  New  York  to  Philadelphia,  by  the 
Camden  and  Amboy  Railroad,  ninety-six  miles ;  from  Phila- 
delphia to  Columbia,  in  Lancaster  county,  in  the  state  of  Penn- 
sylvania, by  the  Philadelphia  and  Columbia  Railroad,  eighty- 
two  miles;  and  from  Columbia  to  Hollidaysburg,  in  Blair  county, 
in  said  state,  by  the  Pennsylvania  canal,  one  hundred  and 
seventy-two  miles;  and  from  Hollidaysburg  to  Johnstown, 
Columbia  county,  in  said  state,  by  a  mountain  railway,  over  ten 
inclined  planes,  thirty-six  miles  j  and  from  Johnstown  to  Pitts- 
burg, in  Alleghany  county,  in  said  state,  by  canal,  one  hundred 
and  three  miles ;  and  from  Pittsburg  to  St.  Louis,  in  the  state 
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of  Missouri,  by  the  Ohio  and  Mississippi  rivers,  eleven  hun- 
dred and  forty-five  miles ;  and  from  St.  Louis  to  Independence, 
in  Jackson  county,  in  said  state  of  Missouri,  by  the  Missouri 
River,  three  hundred  and  forty  miles ;  and  that  the  usual  time 
occupied  by  the  defendants  in  transporting  goods  from  New 
York  to  Independence  is  twenty-nine  days,  as  follows,  from  New 
York  to  Philadelphia  two  days,  thence  to  Columbia  one  day, 
thence  to  Hollidaysburg  four  days,  thence  to  Johnstown  one 
day  and  a  half,  thence  to  Pittsburg  two  days  and  a  half,  thence 
to  St  Louis  twelve  days,  thence  to  Independence  five  days. 

The  said  Pennsylvania  canal,  from  Columbia  to  Hollidays- 
burg, is  a  public  work  belonging  to  the  state  of  Pennsylvania ; 
that  the  same  lies  along  and  is  supplied  by  water  from  the  Sus- 
quehanna River  for  the  distance  of  forty-three  miles,  and  by 
the  Juniata  River  for  the  distance  of  one  hundred  and  twenty- 
two  miles :  that  this  canal  usually  freezes  up  in  the  winter,  and 
is  not  usually  open  until  the  fifteenth  day  of  March  of  each 
year :  that  it  did  freeze  in  the  winter  of  1845-6.  That  on  the 
fifteenth  day  of  March,  1846,  the  said  canal,  by  reason  of  a 
great  and  unusual  freshet,  was  rendered  impassable  and  not 
navigable;  that  the  same  was  subsequently  repaired  by  the 
state  of  Pennsylvania,  which  alone  had  power  and  authority  to 
repair  the  same ;  and  which,  before  the  25th  day  of  Much, 
1846,  gave  official  public  notice  to  the  defendants  and  others 
that  the  same  would  be  ready  for  use  and  navigable  on  or  before 
the  fourth  of  April,  1846 ;  but  said  canal  continued  not  navi- 
gable and  was  impassable  until  Saturday  the  eighteenth  day  of 
April,  1846. 

That  said  sixty  thousand  five  hundred  and  forty-eight  pounds 
weight  of  goods,  in  the  packages  aforesaid,  were,  by  the  said 
defendants,  transported  from  the  city  of  New  York,  on  the  first 
day  of  April,  a.d.  1846,  by  the  route  aforesaid,  and  arrived  at 
said  Columbia,  on  the  third  day  of  April,  a.d.  1846,  and  were 
then  and  there  ready  to  be  transported  to  said  Hollidays- 
burg forthwith.  That  on  the  said  eighteenth  day  of  April, 
a.d.  1846,  three  hundred  and  twelve  of  said  packages  of 
goods  were  transported  by  said  Pennsylvania  canal,  from 
said  Columbia  to  said  Independence,  in  the  state  of  Missouri, 
and  thence   safely  and  in   good   order   delivered   to   said 
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plaintiff,  on  the  17th,  19th,  and  23rd  days  of  May,  a.d.  1846, 
respectively,  and  freight  paid  thereon  by  said  plaintiff,  as 
appearo  by  the  three  receipts  hereto  annexed,  marked  C 1, 2, 3. 

That  at  the  time  of  making  said  articles  of  agreement  there 
was  and  is  another  route  by  which  said  goods  and  merchan- 
diss  might  have  been  carried  and  toanspoSTfrom  the  city  of 
New  York  to  Independence,  in  Missouri,  to  wit:  by  sea  from 
New  York  to  New  Orleans,  thence  by  the  Mississippi  river  to 
St  Louis,  thence  to  Independence  as  aforesaid,  and  that  the  par- 
ties to  said  articles  of  agreement  knew  of  the  same. 

That  the  annexed  schedule,  marked  D,  contains  a  particular 
statement  of  the  goods  contained  in  the  packages  aforesaid* 

Brown  dk  Matthews,  attorneys  for  Bingham. 
John  M.  Piatt,  plaintiff's  attorney. 


ARTICLES  OF  AGREEMENT— SCHEDULE  A. 
Articles  of  Agreement,  made  this  25th  day  of  March,  in  the 
year  one  thousand  eight  hundred  and  forty-six,  between  Bing- 
ham's Transportation  line,  Depot  No.  276  Market  street, 
Philadelphia,  party  of  the  first  part,  and  Manuel  X.  Harmony, 
of  the  city  of  New  York,  merchant,  party  of  the  second  part, 
witnesseth,  the  said  party  ef  the  firet  part,  in  consideration  of 
one  dollar,  the  receipt  of  which  is  hereby  acknowledged,  and 
of  the  prices  hereinafter  stated,  doth  hereby  covenant  and 
agree  to,  and  with  said  party  of  the  second  part,  that  the  said 
party  of  the  first  part  will  carry  and  transport  from  the  city  of 
New  York  to  Independence,  in  Missouri,  and  will  safely 
deliver  at  Independence  aforesaid,  within  twenty-six  days  from 
the  first  day  of  April  next,  any  and  all  goods  which  said 
Manuel  X.  Harmony  may  send  by  said  Transportation  Line,  on 
or  before  the  said  first  day  of  April,  1846,  at  the  following 
prices,  to  wit,  two  dollare  per  hundred  pounds  weight  for  goods 
in  boxes,  and  one  87  J-lOOths  dollars  per  hundred  pounds  weight 
for  goods  in  bales.  And  the  said  party  of  the  first  part  cove- 
nants and  agrees  that,  in  case  of  failure  to  deliver  said  goods 
at  Independence  aforesaid,  within  the  said  period  of  twenty-six 
days,  the  said  party  of  the  first  part  shall  deduct  ten  cents  per 
hundred  pounds  from  the  freight  bill,  for  every  day  the  goods 
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are  delayed  beyond  the  said  period  of  twenty-six  days.  It  is 
mutually  covenanted  and  agreed  between  said  parties,  that  in 
case  said  goods  are  lost  on  the  rivers  between  Pittsburg  and 
Independence  aforesaid,  the  said  Manuel  X.  Harmony  shall 
pay  freight  from  New  York  to  Pittsburg  on  such  goods,  to  said 
party  of  the  first  part,  at  the  rate  of  one  dollar  and  thirty- 
seven  and  a  half  cents  per  hundred  pounds  weight  for  goods  in 
boxes,  and  one  dollar  and  twelve  and  a  half  cents  for  goods  in 
bales.  The  said  party  of  the  first  part  covenants  and  agrees 
to  and  with  said  Manuel  X.  Harmony,  that  said  party  of  the 
first  part,  will  in  the  name  of  and  at  the  expense  of  said  party 
of  the  first  part,  contract  for  and  pay  all  freight  of  said  goods 
from  Pittsburg  to  Independence,  and  that  said  party  of  the  first 
part  will  fully  indemnify  and  save  harmless  the  said  Manuel 
X.  Harmony,  from  any  and  all  freight  or  expenses  to  be  paid 
to  third  parties  for  transporting  such  goods,  or  any  part  thereof, 
between  the  two  last  named  places;  and  further,  that  said 
party  of  the  first  part  will  fully  indemnify  and  save  harmless 
the  said  Harmony,  from  any  lien  or  liens  for  freight,  and  from 
any  loss  or  damage  sustained  by  delay  of  such  goods  by  reason 
of  such  lien  or  liens  between  the  two  last  named  places ;  and 
it  is  agreed  mutually,  that  said  Harmony  is  to  pay  no  commis- 
sion or  other  charge  except  the  prices  above  stated.  In  wit- 
less whereof  the  parties  have  hereto  set  their  hands  and  seals 
the  day  and  year  first  above  written. 

(Signed)       Bingham's  Transportation  Co., 

Wm.  Tyson,  Agent,     [l.  s.] 

(Signed)  M.  X.  Harmony.        [l.  s.] 

Signed,  sealed,  and  delivered  in  the  presence  of 

W.  J.  Moorhead. 

RECEIPT  OF  GOODS— SCHEDULE  B. 

Bingham's  Transportation  Line, 
Depot,  No.  276  Market  street,  Philadelphia. 


proprietors. 

Thomas  Bingham,  Philadelphia. 
Jacob  Dock,  " 

W.  A,  Stratton,  " 

William  Bingham,  Pittsburg. 


AGENTS. 
William  Tyson,  No.  10  West  street, 

New  York. 
James  Wilson,  Howard  street, 

Baltimore,  Md 
Harnden  6  Co.,  Boston,  Mass. 

Under  the  firm  of  Bingham,  Dock,  &  Stratton. 
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Received,  New  York,  April  1,  1846,  of  Manuel  X.  Har- 
mony, the  following  packages  in  good  order,  marked  as  per 
margin,  which  we  promise  to  deliver  in  like  good  order,  the 
dangers  of  the  railroad,  fire,  leakage,  and  all  unavoidable  acci- 
dents excepted  (Sundays  excepted),  at  the  warehouse  of  "Win. 

Bingham,  Pittsburg,  and  consigned  to ,  Pittsburg, 

he  paying  freight  at  the  rate  of as  contract,  from  New 

York,  per  100  lbs. ;  and  on  presentation  of  this  receipt,  receiv- 
ing the  packages  annexed,  at  said  warehouse,  to  forward  to 
Independence. 

RECEIPTS  FOR  FREIGHT.— SCHEDULE  C. 

[No.  1.] 

"  Independence,  May  23, 1846. 

"Received  of  M.  X.  Harmony,  five  hundred  and  ninety- 
nine  40-lOOths  dollars,  in  full  for  bill  of  freight  and  advances 
on  156  packages  of  merchandise,  weighing  31,522  pounds, 
received  from  Messrs.  Bingham  &  Co.  or  their  agents,  at  St. 
Louis,  and  landed  at  this  place  on  the  17th  instant,  which 
merchandise  I  refused  delivering  unless  my  freight  and  advan- 
ces were  paid,  which  was  acceded  to  without  delay  by  said 
Harmony. 

"E.  H.  Dennib, 
"  Clerk  of  steamboat  Archer. 

"  Received  of  Chouteau  &  Valle." 

pSTo.  2.] 

"  Independence,  May  21, 1846. 
"  Received  of  M.  X.  Harmony,  five  hundred  and  thirty-seven 
14-100ths  dollars,  in  full  for  bill  of  freight  and  advances 
on  149  packages  of  merchandise,  weighing  28,286  pounds, 
received  from  Messrs.  Bingham  &  Co.  or  their  agents,  at  St. 
Louis,  and  landed  at  this  place  on  the  19th  instant,  which  mer- 
chandise I  refused  delivering  unless  my  freight  and  advances 
were  paid,  which  was  acceded  to  without  delay  by  said  Har- 
mony. 

"Cheveb, 

"  Clerk  of  Otive  Pla»ti." 
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[No.  8.] 

a  Independence,  May  23, 1846. 
"  Received  of  M.  X.  Harmony,  twenty-one  40-100ths  dol- 
lars, in  frill  for  bill  of  freight  and  advances  on  7  packages 
of  merchandise,  weighing  1,178  pounds,  received  from  Messrs. 
Bingham  &  Co.  or  their  agents,  at  St.  Louis,  and  landed  at  this 
place  on  the  23d  instant,  which  merchandise  I  refused  to  deliver 
unless  my  freight  and  advances  were  paid,  which  was  acceded 
to  without  delay  by  said  Harmony. 

"T.  O.  Duncan, 

#  «  Clerk  8.  B.  Nvrwrod. 

"  6  bales,  1  keg." 

The  plaintiff's  counsel  called  as  a  witness  Wm.  B.  Morehead, 
who,  being  duly  sworn  and  examined,  testified  as  follows : — Is 
a  clerk  in  the  city  of  New  York,  was  a  clerk  of  the  plaintiff  in 
the  spring  of  the  year  1847,  and  went  with  Inm  to  Independ- 
ence. I  was  present  when  a  majority  of  the  goods  in  que* 
tiou,  and  sent  by  "  Bingham's  Transportation  line,"  were  deli- 
vered to  Mr.  Harmony,  at  Independence.  The  delivery  was 
made  at  a  point  on  the  Missouri  River,  at  a  place  called 
Owen's  landing,  about  four  miles  from  Independence. 

Q.  What  occurred  when  Mr.  Harmony  went  there  to  receive 
his  goods  ?  (This  question  was  objected  to  by  defendant's  coun- 
sel, as  calling  for  evidence  irrelevant  under  the  issue  in  this 
action ;  the  referee  overruled  the  objection,  and  allowed  the 
witness  to  testify,  whereupon  the  defendant's  counsel  excepted, 
and  the  exception  was  duly  noted.) 

A.  I  .did  not  hear  all  that  occurred.  I  understood  what 
occurred — but  did  not  hear  but  a  small  portion  of  it 

Q.  State  what  you  heard  at  that  time  and  what  you  saw  ? 
(This  question  was  also  objected  to  by  the  defendant's  counsel, 
as  calling  for  evidence  irrelevant  under  the  issue,  and  also  as 
calling  for  evidence  of  acts  and  declarations  of  the  plaintiff  and 
third  persons  without  first  showing,  as  tne  plaintiff  was  bound 
to  do,  that  the  defendant,  or  some  person  in  his  behalf,  was 
there  present ;  the  referee  overruled  the  objection,  and  allowed 
the  witness  to  testify,  whereupon  the  defendant's  counsel  ex- 
cepted, and  the  exception  was  duly  noted.) 
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A.  I  heard  Mr.  Harmony  object  to  pay  the  freight  on  these 
goods.  (The  counsel  for  the  defendant  renewed  his  objection 
to  the  declarations  of  the  plaintiff.)  Harmony  said  he  should 
sue  for  damages,  because  the  goods  had  not  been  delivered  at 
the  specified  time ;  I  heard  the  captain  of  the  steamboat,  which 
had  some  of  the  goods  on  board,  say,  he  was  desired  to  collect 
the  freight,  and  he  should  do  it,  before  he  delivered  the  goods. 
The  bulk  of  the  goods  at  this  time  were  on  board  the  steam- 
boat, the  remainder  were  in  a  storehouse  on  shore. 

Cross-exaATVvruUion. — Harmony,  the  plaintiff,  since  1846,  has 
been  engaged  prosecuting  a  claim  against  the  Government  of 
the  United  States,  for  the  destruction  and  seizure  of  the  goods 
in  question.  I  have  read  over  the  statement  made  by  him  in 
that  claim.  In  that  statement  the  cost  and  expenses  of  these 
goods  is  set  down.  No  other  valuation.  There  is  a  total 
amount  of  claim  made  out  in  that  statement. 

The  plaintiff  then  rested  his  case. 

The  defendant's  counsel  then  moved  for  a  nonsuit,  on  the  £61* 
lowing  grounds : — 

First.  That  this  is  an  alternative  covenant,  and  there  is  no 
breach  of  it  properly  assigned  in  the  declaration :  the  agree- 
ment being  to  deliver  in  twenty-six  days,  or  deduct  from  the 
freight  bill  ten  cento  per  hundred  pounds,  per  day,  the  breach 
assigned  should  have  negatived  both  alternatives;  moreover 
there  is  no  evidence  of  a  breach  of  both  alternatives  of  the 
covenant ;  there  being  none  of  a  demand  and  refusal  to  deduct, 
and  the  plaintiff  is  therefore  not  entitled  to  recover. 

Second.  That  whether  there  was  or  was  not  a  demand  and 
refusal,  yet,  the  plaintiff  having  paid  the  freight  bill  in  full,  he 
either  paid  it  in  compromise  and  settlement  of  a  disputed  claim, 
and  in  order  to  deprive  the  defendants  of  their  lien  for  the 
charges  of  transportation  of  the  goods,  and  so  is  estopped  from 
claiming  to  recover  it  back ;  or,  he  paid  it  in  his  own  wrong ; 
and  in  any  event,  if  recoverable  at  all,  it  must  be  recovered  by 
the  plaintiff  in  the  equitable  action  of  assumpsit  for  money  had 
and  received,  and  not  in  the  technical  action  of  covenant 

Third.  That  the  defendants  being  prevented,  by  inevitable 


NEW  TOEK— OCTOBER,  1852.  231 

Harmony  r.  Bingham. 

necessity,  from  performing  the  contract  in  respect  to  the  con- 
veyance of  the  goods  in  twenty-six  days,  were  excused  from  the 
obligation  to  deduct  from  the  freight  bill,  and  were  not  liable. 

Fourth.  That  the  receipt  of  April  1, 1846,  referred  to  in  the 
stipulation,  was  so  far  a  modification  of  the  contract  of  the  par- 
ties, as  to  exempt  the  defendants  from  any  detriment  from  delay, 
occasioned  by  unavoidable  accident,  and  the  delay  now  com- 
plained of  being  of  this  character,  and  sufficiently  excused,  the 
plaintiff  was  not  entitled  to  recover. 

This  motion  for  a  non-suit  the  referee  denied,  and  the  counsel 
for  the  defendant  excepted  to  the  decision,  and  the  exception 
was  duly  noted. 

The  defendant's  counsel  thereupon  offered  to  show,  that  about 
the  first  of  April,  1846,  the  canal,  spoken  of  in  the  articles  of 
agreement  and  stipulation,  was  so  nearly  repaired,  that  the  same 
might  have  been  completed,  and  the  goods  might  have  been 
transported,  and  arrived  at  Pittsburgh,  in  the  usual  time,  and 
within  the  time  limited  by  the  terms  of  the  contract,  and  thence 
conveyed  to  the  end  of  the  route  within  26  days,  had  it  not  been, 
that  at  that  time,  and  after  the  execution  and  delivery  of  the 
contract,  by  reason  of  another  freshet,  similar  in  violence  and 
extent  to  tie  first,  as  mentioned  in  the  stipulation,  there  was  a 
second  breach  in  the  said  canal,  similar  to  the  first  breach 
mentioned  in  the  stipulation,  and  the  goods  in  question  were 
thereby  necessarily  and  unavoidably  prevented  from  being 
transported  from  Columbia  to  Hollidaysburgh,  and  detained  at 
Columbia,  from  about  April  4,  to  April  15, 1846,  and  thereby 
the  delay  complained  of  was  occasioned. 

To  this  evidence  Mr.  Bonney,  of  counsel  for  the  plaintiff, 

objected,  the  referee  sustained  the  objection,  and  the  defendant's 

counsel  excepted  to  the  decision,  and  the  exception  was  duly 
noted. 

The  defendant  then  rested  his  case. 

In  May,  1851,  the  referee  reported  in  favor  of  the  plaintiff, 
and  that  he  had  sustained  damages  by  reason  of  the  matters 
alleged  in  the  declaration,  to  the  amount  of  $1560T%  over 
and  above  his  costs  and  charges. 

The  referee  gave  in  writing  the  following  reasons  for  his 
decision : 


sss 
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OPINION  OF  BEFER^B. 

The  question  in  this  case  is,  what  claim  can  the  plaintiff 
under  the  covenant  counted  upon,  for  not  delivering  within  the 
26  days,  the  goods  having  been  actually  delivered  but  after  the 
expiration  of  the  26  days  i  Assuming  that  the  bill  of  lading 
does  not  modify  the  contract  of  25th  of  March,  1846,  I  think 
that  a  deduction  for  each  day's  delay  should  be  made  from  the 
freight  bill  at  the  specified  rate.  An  allowance  at  this  rate 
would  exceed  the  freight  actually  paid,  or  stipulated  to  be  paid. 
The  amounts  paid  to  get  possession  of  the  goods  are  in  the 
aggregate  $1158T4VV*  The  following  statement  shows  on  what 
days  the  goods  were  delivered,  how  much  on  each  day,  the 
number  of  days'  delay,  the  amount  to  be  allowed  at  the  specified 
rate,  and  the  amount  actually  paid  and  when  paid,. viz. 


Posada  woif ht 
dolirorsd. 

When 
delivond. 

No.  of 
days' deli j 

Sim  to  bo  dodoctod 
at  tpoeifiod  rato. 

Amount  paid  to 
got  po—UMioa, 

Whoa 
so  paid* 

81,522  lU 

28,286  " 

1,178  " 

1846. 
May  17 

«     19 

"     28 

20 
22 
24 

$680  44 
622   29 

28  27 

$599   40 

687    14 

21    90 

1846. 
May  28 

«     21 

u     28 

ToUd  60,988  lbs. 

$1281    00 

$1158   44 

To  be  delivered  in  26  days  from  the  1st  of  April,  1846,  or  on  the  27th  of  April,  1846. 

The  .deductions  to  be  made  at  the  specified  rate,  exceed  the 
sums  paid  for  freight  by  $122^.  The  freight  on  the  weight 
of  the  goods,  as  it  was  shown  to  have  been  by  the  receipts  an- 
nexed to  the  stipulation  (viz.  60,986  Zfa.),  assuming  that  in  bales 
to  weigh  53,069,  would  amount  to  about  the  sums  paid. 


53,069  Jbs.  in  bales,  at  $1  87*  per  cwt 
7,917  ft*.  in  boxes,  at  $2 


a      « 


$995  04 
158  34 


60,986  lbs.  weight  of  goods.  Freight,  $1,153  88 

There  is  no  covenant  to  pay  at  this  rate,  as  well  as  to  deduct 
at  this  rate  from  the  freight  bill.  I  am  of  opinion  that  under 
this  covenant,  as  the  failure  to  deliver  occurred  from  causes 


NEW  YOKK— OCTOBER,  1852.  223 

Harmony  y.  Bingham. 

beyond  the  control  of  the  defendants,  their  only  liability  is  a 
loss  of  all  right  to  any  freight. 

The  defendants  insist  that  the  money  paid  by  plaintiff  was 
paid  on  compromise  and  settlement,  and  in  order  to  deprive  the 
defendants  of  their  lien  for  transportation,  or  it  was  paid  in 
their  own  wrong  voluntarily,  with  a  knowledge  of  the  facts, 
and  cannot  be  recovered  back  at  all,  and  if  at  all,  not  in  an 
action  on  this  covenant.  If  it  appeared  that  the  defendants  had 
actually  paid  the  freight  to  the  carriers  for  transporting  the 
goods  from  Pittsburgh  to  Independence,  so  that  no  third  persons 
had  a  lien  on  the  goods  for  freight  on  their  arrival  at  Independ- 
ence, which  would  authorize  them  to  retain  the  goods  until  the 
freight  was  paid,  and  that  the  freight  was  paid  to  defendants 
with  a  knowledge  of  these  facts,  merely  because  the  defendants, 
in  violation  of  their  covenant,  refused  to  deliver  without  the 
freight  was  first  paid,  I  should  feel  much  doubt  whether  the 
plaintiff  could  recover  it  back.  (4  Cowen,  428 ;  4  J.  R  220 ;  9 
Gowen,  674.)  The  declaration  alleges  payment  of  freight  at 
Independence  to  the  defendants.  The  fact  as  stipulated  by  the 
parties  is,  that  this  freight  was  paid  to  carriers,  -vyho  transported 
the  goods  from  St.  Louis  to  Independence.  The  sums  demanded 
and  paid  covered  their  freight,  and  the  charges  of  transporting 
to  St  Louis,  which  they  advanced  on  receiving  the  goods  at 
that  place.  They  had  a  lien  for  their  advances  and  their  freight, 
and  had  a  right  to  retain,  until  they  were  paid.  The  plaintiff 
could  not  by  a  resort  to  any  legal  remedy  get  possession  with- 
out  paying.  He  did  not  pay  voluntarily  or  in  his  own  wrong. 
The  variance  between  the  allegation  and  proof,  has  not  actually 
misled  the  party  to  his  prejudice,  in  maintaining  his  defence  in 
this  respect  upon  the  merits.  The  point  is,  that  the  plaintiff 
was  wrongfully  compelled  to  pay  and  did  necessarily  pay  the 
sums  claimed  for  freight,  in  order  to  obtain  possession  of  his 
goods.  The  declaration  avers  payment  to  the  defendants.  The 
STtted  facte,  as  agreed  upoS  Ration  before  the  trial 
commenced,  show  that  it  was  paid  to  the  carriers,  who  had  a 
right  as  against  all  parties  to  this  action,  as  a  condition  to  their 
being  bound  to  give  up  the  goods,  to  exact  the  payment.  Actual 
justice  required  that  the  plaintiff  should  not  under  such  cir- 
cumstances fail  to  recover,  on  account  of  the  language  in  which 
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the  breach  is  expressed.  Sections  169, 170,  and  chap.  1,  of  title 
1,  of  the  act  of  April  11, 1849,  to  facilitate  the  determination 
of  existing  suits,  leave  me  at  liberty,  as  I  think,  to  disregard 
the  alleged  defect  in  the  declaration,  and  I  accordingly  report 
in  feivor  of  the  plaintiff  for  ....  $115844 
and  interest  from  May  28, 1846,  to  May  8, 1851,  402  08 

Total,  May  8, 1851,  -       -        $1560  52 

J.  S.  BoSWOBTH, 

Referee. 

A.  Mathews,  for  the  defendant,  in  moving  to  set  aside  the 
report,  insisted  upon  the  following  points : — 

L  The  covenants  declared  upon  make  an  alternative  cove- 
nant, the  agreement  being  according  to  its  legal  effect  a  cove- 
nant to  transport  and  deliver  the  goods  in  twenty-six  days,  or 
deduct  from  "the  freight  bill"  ten  cents  per  hundred  pounds 
per  day,  for  each  day's  delay ;  the  breaches  assigned  should 
have  negatived  both  alternatives,  but  there  is  neither  averment 
nor  proof  of  refusal  to  deduct  from  "the  freight  bill."  (Lowe 
v.  Peers,  4  Burr  R.  2228;  Fletcher  v.  Deytch,  2  Term.  K.  32; 
Slosson  v.  Beadle,  7  Johns.  R.  72 ;  Smith  v.  Smith,  4  Wend. 
468 ;  Pearson  v.  Williams,  24  Wend.  244 ;  Pearson  v.  WiUiams, 
26  Wend.  R.  630 ;  Fwrnham  v.  Ross,  2  Hall  R  167 ;  Waits  v. 
Shepherd,  2  Ala.  R.  425 ;  Jones  v.  Qreen,  3  Young  &  Jer.  R. 
298 ;  Duckworth  v.  Allison,  1  Mees.  &  Wels.  R.  412 ;  Rawlin- 
son  v.  Clark,  14  Mees.  &  Wels.  R.  187.) 

1.  The  evidence  offered,  if  it  proved  any  cause  of  action  at 
all,  did  not  sustain  the  declaration,  but  rather  showed  a  failure 
to  indemnify  the  plaintiff  "  against  frbight  and  expenses  paid  to 
third  parties,"  and  liens  for  freight  and  expenses  from  Pitts- 
burgh to  Independence,  and  beyond  the  defendant's  route. 
The  plaintiff  proved  a  payment  of  some  freight,  and  advance? 
to  clerks  of  steamboats ;  but  there  was  a  failure  of  proof  as  to 
whether  or  not  the  deduction  from  "  the  freight  bill "  provided 
for  in  the  agreement  was  made. 

2.  There  was  no  proof  that  the  captain  or  clerks  of  the  steam- 
boats were  or  pretended  to  be  the  agents  of  the  defendants. 
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Were  they  such  agents  to  liquidate  and  settle  this  claim  for 

3.  The  plaintiff  has  misconceived  the  effect  of  the  covenants 
contained  in  the  articles  of  agreement ;  he  should  have 
declared  against  the  defendants  for  not  deducting  from  "  the 
freight  bill "  after  they  had  failed  to  deliver  in  twenty-six  days ; 
in  lieu  of  that  the  gravamen  of  his  complaint  is,  that  he  paid 
freight  without  calling  on  the  defendants  to  deduct,  or  giving 
them  an  opportunity  so  to  do. 

EL  If  it  be  admitted  the  plaintiff  paid  "  the  freight  bill "  in 
fall,  then  he  either  paid  it  in  compromise  and  settlement  of  a 
dispute,  or  he  paid  it  in  order  to  deprive  third  parties  of  their' 
lien  for  freight  and  expenses ;  or  he  paid  it  voluntarily  in  his  own 
wrong ;  and  in  any  event,  the  covenant  to  deduct  from  "  the 
freight  bill"  is  waived  and  extinguished  by  the  act  of  the 
plaint^  and  his  remedy,  if  any,  is  in  the  equitable  action  of 
assumpsit,  for  money  had  and  received,  to  recover  his  exces- 
sive payment  (2  Law.  419, 1  Wend. ;  BusseH  v.  Cook,  3  Hill, 
B.  504 ;  Weyrrwn,  v.  Farnsuwrth,  3  Barb.  8.  0.  E.  369 ;  Bobm- 
son  v.  OUy  of  Charleston,  2  Bichardson  B.  317 ;  Chase  v.  Don* 
nett,  7  Greenleaf,  134 ;  2  Sand.  8.  0.  475.) 

HL  The  defendants  being  prevented,  by  inevitable  necessity, 
from  performing  the  contract  in  respect  to  the  conveyance  in 
the  twenty-six  days,  were  excused  from  the  obligation  to  deduct 
from  the  freight  bill,  and  were  not  liable.  (See  Stipulation; 
Parsons  v.  Hardy,  14  Wend.  215  ;  Bowman  v.  Teal,  23 
Wend.  306 ;  Beebe  v.  Johnson,  19  Wend.  500 ;  B.  &  Aid.  342 ; 
id.  53 ;  4  Wheat  204.) 

IT.  The  receipt  of  April  1st,  1846,  being  a  contemporaneous 
act  of  the  parties  under  the  agreement,  was  so  far  a  modifica- 
tion thereof  as  to  save  the  defendants  from  damages  resulting 
from  delay,  occasioned  by  "  unavoidable  accident ;"  and  the 
delay,  now  complained  of,  being  of  this  character,  and  suffi- 
ciently excused,  the  plaintiff  is  not  entitled  to  recover.  (Case, 
fol.  57 ;  Parsons  v.  Hardy,  14  Wend.  215.) 

Y.  The  referee  erred  in  the  admission  and  exclusion  of  testi- 
mony. 

YL  The  report  should  be  set  -aside,  and  judgment  ordered 
for  defendants, 

D.— L  15 


926  CASES  IN  THE  SUPEMOE  COURT. 

Harmony  v.  Bingham. 

B.  W.  Bonney^  for  the  plaintiff,  rested  his  argument  on  the 
following  points,  which  he  discussed  at  large  : — 

I.  The  testimony  of  the  witness  Morehead  was  admissible, 
and  properly  received,  to  show  under  what  circumstances  the 
goods  were  delivered,  and  why  the  freight  was  paid.  What 
was  then  said  was  part  of  the  transaction  —  part  of  the  res 
gestae.  (1  Greenleaf  's  Ev.,  §  108,  9, 10 ;  4  Phillips'  Ev.— C. 
&  H.  notes — 180  to  188,  and  cases  cited,) 

II.  The  motion  for  a  nonsuit  was  properly  denied  by  the 
referee.  1.  The  covenant  by  defendants  is,  first,  that  they  will 
convey  and  deliver,  &c. ;  and  secondly,  that  in  case  of  failure 
to  deliver  they  shall  deduct,  &c.  The  declaration  avers  that 
defendants  did  not  deliver,  and  that  plaintiff  demanded  the 
goods,  which  defendants  refused  to  deliver  unless  plaintiff 
would  pay  the  freight,  which  plaintiff  thereupon  did  pay,  un- 
der express'  protest,  and  denial  of  defendants'  right  to  claim 
it.  The  proof  fully  sustains  the  declaration.  2.  The  pay- 
ment of  the  freight  in  full  was  neither  in  compromise 
or  settlement  of  a  disputed  claim,  nor  made  by  plaintiff  in 
his  own  wrong.  >  Such  payment  was  made  fropi  necessity; 
to  obtain  the  goods  from  parties  lawfully  in  possession,  and 
having  ostensibly  a  lien  on  the  goods  for  the  freight — against 
which  lien  the  defendants  had  expressly  covenanted  to  pro- 
tect them — and  was  made  under  protest,  and  a  direct  asser- 
tion of  plaintiff's  rights.  3.  That  the  defendants  were  pre- 
vented by  the  delay  in  repairing  the  Pennsylvania  Canal 
from  transporting  the  goods  in  time,  is  no  excuse  for  the 
breach  of  their  covenant.  (Chitty  on  Contracts,  Perkins' 
Ed.  1848,  p.  734,  &c.)  4.  The  receipt  of  April  1,  1846,  is 
not,  nor  was  it  intended  to  be,  a  modification  of  the  original 
covenant  by  defendants.  It  was  given  merely  to  show  what 
goods  had  been  delivered  to  defendants  to  be  by  them  trans- 
ported, pursuant  to  their  contract ;  and  this  is  expressly  so 
stated  in  the  stipulation  in  relation  to  facts.  Besides,  there  is 
nothing  contained  in  the  receipt  which  would  excuse  the  deli- 
very of  the  goods  within  the  stipulated  time.  (Chitty  on 
Contracts,  p.  734,  &c.) 

HL   The  testimony  offered  by  the  defendants  was  properly 
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ruled  out  by  the  referee.  That  the  injury  to  the  Pennsylvania 
Canal,  and  the  delay  of  the  state  in  repairing  it,  caused  the 
delay  in  the  transportation  and  delivery  of  the  goods  by  defend* 
ants,  constitutes  no  defence  to  the  action  for  breach  of  their 
covenant    (Chitty  on  Contracts,  p.  734,  &c.) 

IV.  The  plaintiff  is  entitled  to  judgment  for  the  amount 
reported  by  the  referee,  with  interest  and  costs. 

By  the  Coubx.  Duer,  J. — »We  entirely  agree  with  the 
referee,  that  the  obligation  of  the  defendants,  resulting  from 
their  covenant  to  deliver  the  goods  of  the  plaintiff  at  Independ- 
ence within  a  stipulated  period,  was  absolute  and  unconditional, 
and  that  its  effect  as  such  was  not  at  all  varied  by  the  clause 
which  immediately  follows  in  the  articles  of  agreement.  This 
subsequent  clause  was  plainly  inserted  for  the  benefit  of  the 
defendants,  by  limiting  the  penalty,  to  which,  in  the  event  of 
a  delay  in  the  delivery  of  the  goods  beyond  the  specified  period, 
they  would  be  liable,  to  a  sum  not  exceeding  the  freight  they 
would  be  entitled  to  receive,  and  was  certainly  not  designed  to 
give  an  election  to  the  defendants  not  to  perform,  at  all,  the 
doty  they  had  undertaken  to  discharge. 

It  is  not  necessary  to  deny  that  in  construing  the  articles  of ' 
agreement,  the  terms  of  the  receipt  or  bill  of  lading  for  the 
goods  must  be  taken  into  consideration,  so  that  the  two  instru- 
ments may  receive,  if  possible,  a  consistent  interpretation. 
But  there  is  in  reality  no  variance  or  discrepancy  that  needs  to 
be  removed  or  reconciled.  The  exceptions  in  the  bill  of 
lading  relate  entirely  to  damages  affecting  the  condition  of  the 
goods  themselves,  not  at  all  to  a  loss  resulting  to  the  owner 
from  a  delay  in  their  delivery.  They  are  exceptions  from  the 
provision  to  deliver  them  in  good  order,  not  from  the  covenant 
to  deliver  them  within  a  specified  time. 

The  referee  has  very  properly  found  that  the  delay  in  the 
delivery  of  the  goods  was  produced  by  causes  beyond  the  con- 
trol of  the  defendants,  in  other  words,  was  the  result  of  una- 
voidable accidents ;  but  he  has  just  as  properly  decided,  that 
this  fact  constitutes  no  defence  to  the  action.  By  the  terms  of 
their  covenant  the  defendants  took  upon  themselves  the  risk  of 
being  able  to  deliver  the  goods  within  4  required  gnd  specified 


228  OASES  IN  THE  SUPERIOR  COURT. 

■  ■ -  — — ^  — — — — — ■ _J^^„^— 

Harmony  v.  Bingham. 

period,  and  their  failure  to  make  this  delivery,  no  matter  from 
what  cause  it  arose,  was  a  breach  of  their  covenant,  rendering 
them  liable  in  damages  to  the  plaintiff  to  the  entire  amount 
stipulated  in  the  articles  of  agreement. 

The  plaintiff  must  therefore  be  entitled  to  remuneration 
equal  to  the  deduction  from  the  freight  to  which  he  was 
entitled  when  the  goods  were  delivered,  that  is,  a  sum  corre- 
sponding with  the  amount  which  he  then  paid,  unless  it  has 
been  proved  that  he  waived  all  claim  to  this  deduction,  at  the 
time  of  the  delivery  of  the  goods,  or  with  a  full  knowledge 
of  the  fects  made  a  voluntary  payment  of  the  whole  freight 
that  was  demanded. 

The  proof,  however,  that  has  been  given,  so  far  from  warrant- 
ing this  conclusion,  establishes  the  fact,  that  the  plaintiff,  when 
he  claimed  the  delivery  of  his  goods,  instead  of  abandoning, 
insisted  upon  his  rights,  and  that  the  payment  then  made  by 
him,  so  far  from  being  voluntary,  was,  in  judgment  of  law, 
compulsory  and  coerced.  As  the  deduction  to  which  the 
plaintiff  was  then  entitled,  which  was  equal  to  the  whole 
freight  demanded,  was  wrongfully  withheld,  it  necessarily  fol- 
lows that  the  defendants,  who  stipulated  that  the  deduction 
should  be  made,  have  violated  the  covenant,  and  that  the  plain- 
tiff is  entitled  to  recover  back,  as  damages,  the  whole  sum 
with  interest,  which,  in  disregard  of  his  protest,  he  was  then 
required  and  forced  to  pay.  It  is  proved  by  the  witness  More- 
head,  that  when  the  plaintiff  claimed  the  delivery  of  his  goods, 
he  objected,  as  he  had  a  right  to  do,  to  the  payment  of  any 
freight  whatever ;  and  that  the  captain  of  the  steamboat  in 
which  the  goods  had  been  transported  from  Pittsburgh,  refused 
to  deliver  them  upon  any  other  condition  than  the  payment  of 
the  whole  freight  he  had  been  desired  to  collect,  and  which 
was  in  reality  all  that  would  have  been  due  had  the  goods  been 
delivered  in  time;  and  the  fact  of  such  refusal  is  not  merely 
proved  by  the  witness,  but  is  confessed  in  the  receipts  which  the 
captain  gave  for  the  payments  he  exacted,  B  was  under  these 
circumstances  that  the  required  payment  was  made,  and  there 
is  no  pretence  for  representing  it  as  made  in  compromise  of 
a  disputed  claim,  since  it  embraced  the  whole  sum  that  was 
demanded.    It  was  a  payment  extorted  as  the  means  of  releas 
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ing  the  goods  from  an  unlawful  detention-r-a  payment  extorted 
by  duress,  not  indeed  of  the  person,  but  of  the  property  of  the 
plaintiff. 

The  law  upon  this  subject  has  been  very  accurately  stated 
by  Mr.  Justice  Sandford,  in  a  case  in  our  Reports,  to  which, 
as  sustaining  his  own  views,  we  were  referred  by  the  learned 
counsel  for  the  defendants.  In  delivering  the  opinion  of  the 
court  in  the  case  of  Fleetwood  v.  The  City  of  New  York  (2 
Sand.  S.  G.  R.  p.  475),  that  eminently  learned  and  cautious  judge 
admitted  that  there  are  "  cases  of  duress  of  personal  property 
in  which  payments  for  its  relief  are  deemed  involuntary,  and 
the  money  may  be  recovered  back."  He  added,  that  although 
"most  of  these  cases  have  arisen  upon  seizures  of  goods  under 
revenue  or  excise  laws,  yet  the  principle  has  been  extended  to 
cases  where  bailees  or  others,  who  came  lawfully  into  the 
possession  of  goods,  have  received  more  than  was  due  before 
they  would  relinquish  such  possession,  and  that  the  principle 
is  founded  upon  the  movable  and  perishable  character  of  the 
property,  and  the  uncertainty  of  a  personal  remedy  against  the 
wrong-doer."  (2  Sand.  pp.  479, 480.)  On  the  subject  of  payments 
compelled  by  duress  of  property,  the  learned  judge  referred  to 
the  cases  of  Chase  v.  Dwinall,  7  Greenleaf,  134 ;  EUicott  v.  w 
Swartwout,  10  Peters,  137 ;  and  Clinton  v.  Strong,  9  John.  3f0 ;  / 
to  which  many  others  might  be  added : —  J 

It  is  scarcely  necessary  to  remark,  as  it  is  too  obvious  to 
escape  attention,  how  exactly,  in  all  respects,  the  well  chosen 
and  carefully  weighed  language  of  our  lamented  brother  is 
applicable  to  the  circumstances  of  the  case  now  before  us.  The 
captain  of  the  steamboat  was  a  bailor  who  came  lawfully  into 
the  possession  of  the  goods,  and  who  exacted  more  than  was  due 
as  the  condition  of  their  delivery.  The  goods  were  movable 
and  perishable,  and  considering  their  character  and  value,  their 
remote  situation,  and  the  nature  of  the  commerce — the  inland 
trade  with  Mexico — in  which  they  were  employed,  the  personal 
remedy  of  the  plaintiff  against  the  wrong-doers  was,  in  an  emi- 
nent degree,  inadequate  and  uncertain.  It  would  be  an  abuse 
of  language,  and  an  affront  to  common  sense,  to  say  that  the 
payment  thus  made  by  the  plaintiff,  as  the  necessary  and  only 
means  of  recovering  the  possession  of  his  property  and  of  secur- 
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ing  himself  from  a  heavy,  immediate,  and  perhaps,  in  the 
result,  irreparable  and  ruinous  loss,  can  be  treated  as  voluntary, 
and  in  denying  to  him  upon  this  ground  the  relief  that  he 
seeks,  we  should  violate,  as  it  seems  to  us*  the  plainest  rules  of 
morality  and  justice. 

Such  being  our  views  of  the  fectfl  and  of  the  law  of  this  case, 
we  cannot  do  otherwise  than  affirm  the  judgment  that  has  been 
rendered,  unless  we  are  compelled  to  assent  to  the  validity  of 
the  objections  that  remain  to  be  stated.  These  objections,  in 
our  opinion,  do  not  affect  the  merits  of  the  case ;  but  although 
they  may  be  regarded  as  technical  and  formal,  yet,  if  they  are 
valid,  it  will  be  our  duty  to  give  them  effect  by  a  reversal  of 
the  judgment. 

It  is  insisted  that  the  two  covenants  of  the  defendants,  the 
covenant  to  deliver  the  goods  at  Independence  within  a  limited 
time,  and  that  binding  them  in  the  event  of  a  delay  in  the 
delivery,  beyond  the  period  specified,  to  make  a  proportionate 
deduction  from  the  freight,  are  in  their  nature  alternative,  and 
that,  according  to  the  just  rules  of  pleading,  the  breaches  ought 
to  have  been  so  assigned  as  to  negative  both  alternatives ;  but 
that,  in  reality,  it  is  not  averred  in  the  declaration,  nor  was  it 
proved  upon  the  trial,  that  there  was  any  breach  of  the  second 
covenant  by  the  refusal  of  the  defendants  to  make  that  deduc- 
tion from  the  freight  which  they  had  stipulated  to  allow. 

It  is  a  necessary  conclusion  from  the  observations  we  have 
already  made,  that  we  do  not  consider  the  covenants  in  ques- 
tion as  alternative.  Covenants  are  alternative,  in  the  proper 
legal  sense  of  the  term,  whe'n  they  give  an  election  to  the  party 
bound  by  them  to  perform  one  or  other  of  the  acts  to  which 
they  relate,  and  by  the  fulfilment  of  one  covenant  to  discharge 
himself,  wholly,  from  the  performance  of  the  other.  The  cove- 
nants in  question  gave  no  such  election  to  the  defendants. 
The  firet,  imposed  upon  them  a  positive  duty;  the  second, 
instead  of  releasing  them  conditionally  from  this  duty,  fixed 
the  measure  of  damages  for  its  violation.  The  defendants  had 
no  election  not  to  deliver  the  goods,  as  both  covenants  suppose 
the  delivery  to  be  made.  The  declaration,  therefore,  in  our 
judgment,  would  have  been  good  had  it  set  forth  only  the  first 
covenant,  and  claimed  damages  for  its  breach,  leaving  the 
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defendants  to  answer  the  claim  for  damages,  by  showing  either 
that  the  necessary  deduction  from  the  freight  had  been  made, 
or  that  the  plaintiff,  by  a  voluntary  payment  of  the  whole 
freight,  had  waived  his  right  to  demand  it. 

The  objection,  however,  that  we  are  considering  is  untenable, 
even  upon  the  supposition  that  the  declaration  ought  to  have 
assigned  a  breach  of  both  covenants — for  such  in  our  opinion 
is  its  actual  form.  Both  covenants  are  set  forth,  and  a  breach 
of  each  is  alleged,  and  the  refusal  of  the  defendants  to  make  the 
necessary  deduction  from  the  freight  is  sufficiently  averred,  and 
has  been  clearly  proved. 

We  have  seen  that  the  deduction  to  which  the  plaintiff  was 
entitled,  was  equal  to  the  freight  demanded  and  paid.  The 
declaration  therefore  in  averring,  as  it  expressly  does,  that  the 
plaintiff  when  the  goods  were  delivered  denied  the  right  of  the 
defendants  to  the  freight  they  claimed,  and  made  the  payment 
under  protest,  avers  substantially  and  by  a  necessary  implica* 
tion,  that  he  claimed,  and  the  defendants  refused  to  make,  the 
deduction  which  they  had  covenanted  to  allow.  By  holding 
the  declaration  to  be  bad  and  the  plaintiff  therefore  not  entitled 
to  recover,  because  the  breach,  as  assigned,  negatives  not  the 
words,  but  only  the  meaning  and  import  of  the  covenant,  we 
should  indeed  "  entangle  justice  in  a  net  of  form," — a  reproach 
that  in  the  present  age,  no  court  of  justice  can  be  willing  to 
incur,  or  be  excused  for  meriting. 

It  was  next  insisted,  that  even  upon  the  construction  that  we 
have  given  to  the  covenants  of  the  defendant  there  is  a  fatal 
variance  between  the  declaration  and  the  proof — a  variance 
which  makes  it  our  duty  to  set  aside  the  referee's  report.  The 
declaration  avers  that  the  freight,  which  the  plaintiff  claims  to 
recover  back  as  damages,  was  paid  to  the  defendants,  whereas 
the  proof  shows,  that  the  payment  was  made  to  the  captain  of 
the  steamboat  who  had  the  goods  in  charge.  It  is  not  denied, 
however,  that  if  the  captain  is  to  be  regarded  as  the  agent  of 
the  defendants,  the  declaration  is  properly  drawn,  and  the  aver- 
ment fully  sustained  by  the  proof. 

The  conclusive  answer,  therefore,  to  the  objection  is,  that  the 
captain  was  the  agent  of  the  defendants;  an  agent,  by  whose 
acta  and  dedarationa,  in  our  opinion,  they  were  bound.    They 
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contracted  personally  to  deliver  the  goods,  not  at  Pittsburgh 
but  at  Independence,  and  although  they  were  only  the  pro- 
prietors of  the  line  that  ended  at  Pittsburgh,  their  contract  was 
entire  and  embraced  the  whole  necessary  transportation.  The 
persons  therefore  whom  they  employed  to  transport  the  goods 
from  Pittsburgh  to  Independence,  and  there  deliver  them, 
were  their  agents,  for  the  plain  reason,  that  they  were  acting  at 
their  request  and  on  their  behalf,  in  the  discharge  of  a  duty 
which  they  had'  themselves  undertaken  to  perform.  As  no 
freight  was  to  be  paid  until  the  final  delivery  of  the  goods,  the 
captain  of  the  steamboat  was  their  agent,  not  merely  to  make 
the  delivery,  but  for  the  collection  of  the  freight,  and  as  such 
they  were  bound  to  instruct  him  to  demand  no  more  than  the 
sum  that  upon  the  arrival  of  the  goods  at  Independence  would 
be  due  to  them  under  their  agreement  with  the  plaintiff.  Under 
these  circumstances  the  refusal  of  the  captain  to  deliver  the 
goods,  upon  any  other  terms  than  the  payment  of  the  whole 
freight,  was  their  refusal,  and  the  extorted  payment  made  to 
him,  a  payment  to  themselves.  The  referee  has  intimated 
strong  doubts  whether  the  money  thus  paid  could  have  been 
recovered  back,  had  there  been  no  subsisting  lien  upon  the 
goods,  or  the  payment  had  been  made  to  the  defendants  in 
person,  but  the  doubts  thus  expressed  we  are  not  to  be  under- 
stood as  sharing.  It  is  true  that  the  case  of  the  plaintiff  is 
strengthened,  by  the  fact  that  the  captain  of  the  steamboat 
had  a  lien  upon  the  goods,  for  that  portion  of  the  freight  which 
was  due  for  their  transportation  from  Pittsburgh  to  Independ- 
ence ;  but  had  there  been  no  subsisting  lien,  and  had  the  whole 
freight  been  exacted  by  the  defendants  in  person,  we  must 
still  have  held  that  the  plaintiff  was  entitled  to  recover.  It 
would  still  have  been  true,  that  the  defendants  were  bailees, 
exacting  more  than  was  due,  as  the  condition  of  relinquishing 
their  possession  of  the  goods;  and  a  payment  made  to  them  under 
a  denial  of  their  right,  and  for  the  sole  purpose  of  reclaiming 
the  goods  from  an  unjust  detention,  we  must  still  have  regard- 
ed as  coerced,  and,  therefore,  void  and  recoverable.  We  how- 
ever agree  with  the  learned  referee  that  if  there  was  any 
variance  between  the  declaration  and  the  proof,  it  was  a 
variance  by  which  the  defendants  were  not,  and  could  not  have 
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been  misled,  and  which,  therefore,  under  the  provisions  of  the 
Code,  he  was  justified  in  disregarding. 

The  exceptions  to  the  ruling  of  the  referee  in  admitting  the 
testimony  of  Morehead,  and  in  rejecting  the  evidence  subse- 
quently offered  to  be  given  by  the  defendants,  fLo  not  require 
a  special  notice  or  discussion.  They  are  shown  to  be  ground- 
less by  the  observations  already  made. 

The  judgment  is  affirmed  with  costs. 


Oaldwsll  t>.  Murphy,  Survivor,  &c. 

In  an  action  for  an  injury  to  the  person,  the  circumstances,  condition  in  life,  and 
pursuits  of  the  plaintiff  may  properly  be  given  in  evidence,  in  order  to  enable 
the  jury  to  determine  the  extent  of  his  actual  damages. 

For  the  same  reason,  an  inquiry  into  the  probable  consequences  of  the  injury,  as 
transitory  or  permanent,  is  eminently  proper. 

When  successive  actions  may  be  brought  for  a  continuous  wrong,  the  damages 
in  each  may  be  justly  limited  to  those  sustained  by  the  plaintiff  at  its  com. 
meucementh 

But  where  for  an  injury  to  the  gerson  a  single  action  only  can  be  brought,  the 
certain  and  probable  consequences  of  the  injury  must  of  necessity  be  consider- 
ed, in  order  to  enable  the  jury  to  give*  to  the  plaintiff  a  full  compensation. 

When  the  judge  in  beginning  his  charge  told  the  jury  that  a  common  carrier  for 
the  transportation  of  passengers  is  liable  to  the  sanfe  extent  as  a  common  carrier 
of  goods,  held  that  the  alleged  error  was  rendered  immaterial  by  his  finally 
submitting  the  cause  to  the  jury  upon  the  single  question  whether  the  servant 
of  the  defendant,  the  driver  of  a  stage,  had  been  guihy  of  negligence. 

Although  the  liability  of  a  carrier  for  passengers  is  in  some  respects  more  limited 
than  that  of  a  carrier  of  merchandise,  he  is  bound  to  use  the  utmost  care, 
diligence,  and  foresight*  and  if  by  the  exercise  of  these,  an  accident  from  which 
an  injury  or  loss  has  resulted  might  have  been  prevented,  he  is  liable. 

The  judge  was  therefore  correct  in  telling  the  jury  that  the  defendants  were 
liable,  unless  the  accident,  the  overturning  of  a  stage,  which  occasioned  the 
injury  to  the  plaintiff  was  the  result  of  irresistible  force  or  inevitable  accident, 
plainly  meaning  by  "inevitable,"  an  accident  which  human  care  or  foresight 
could  not  have  prevented. 

When  the  proprietors  of  a  stage  are  accustomed  to  receive  fare  for  the  trans, 
portation  of  passengers  on  its  top,  they  cannot  impute  negligence  to  a  paasen. 
ger  thus  seated. 

If  negligence  were  imputable  to  the  plaintiff  as  there  was  no  pretence  for  saying 
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that  it  contributed  to  produce  the  accident  or  injury,  it  waa  no  bar  to  hie 
recovery. 
Motion  for  new  trial  denied,  and  judgment  for  plaintiff  affirmed  with  coats. 

(Before  Dura,  Campbell,  and  Bosworth,  J.  J.) 

October  18,  14;  October  20,  1852. 
* 

Appeal  from  a  judgment  upon  a  verdict  for  the.plaintiff,  and 
from  an  order  at  special  term  denying  a  new  trial. 

The  action  was  for  an  injury  to  the  person  of  the  plaintiff, 
occasioned  by  the  overturning  of  a  stage  belonging  to  the 
defendants,  and  was  tried  before  Mr.  Justice  Duer  and  a  jury, 
on  the  5th,  6th,  7th,  and  8th  days  of  February,  1851.  The 
facts  on  which  the  claim  for  damages  was  founded  are  set 
forth  in  the  complaint  as  follows : 

The  complaint  of  William  Caldwell,  of  the  city  of  New 
York,  shows  that  the  defendants  Thomas  Murphy  and  James 
Eavanagh  were,  on  or  about  the  fourth  day  of  November,  A. 
]>.  1849,  the  owners  and  proprietors  of  a  certain  stage  or  omni- 
bus which  was  licensed,  authorized,  or  permitted  by  law  to  pass 
and  re-pass  upon  the  Third  Avenue,  in  the  city  of  New  York, 
to  any  passenger  for  hire ;  that  the  said  carriage,  stage,  or  omni- 
bus, was  thus  driven  by  a  driver  or  servant  of  the  said  defen- 
dants, on  the  aforesaid  day,  upon  the  said  Third  Avenue. 

That  the  said  carriage,  stage,  or  omnibus,  was  old,  rotten, 
weak,  or  of  bad  materials,  so  that  it  was  unsafe  and  dangerous 
to  be  used  for  the  purpose  of  carrying  passengers,  and  that  in 
consequence  of  the  said  condition  of  said  stage,  carriage,  and 
omnibus,  and  the  careless  and  negligent  use  thereof,  the 
damages  and  injuries  hereinafter  named  occurred  and  hap- 
pened to  this  complainant. 

That  the  said  carriage,  stage,  or  omnibus,  was  carelessly  and 
negligently  driven  along  the  said  street  or  avenue.  That  the 
tongue  or  pole  of  the  stage  was  broken,  and  the  stage,  carriage, 
or  omnibus  turned  over  or  upset. 

That  the  said  plaintiff  was  seated  upon  the  said  carriage, 
stage,  or  omnibus,  as  a  passenger,  with  Agnes  Caldwell,  his 
child ;  that  in  consequence  of  said  overturning,  or  upsetting, 
caused  as  before  stated,  the  said  child  of  this  complainant  was 
killed,  and  the  plaintiff  greatly  injured,  bruised,  and  made 
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rick,  lame,  and  weak,  and  rendered  unable  to  work  or  labor  for 
.  long  space  of  time,  and  obliged  to  employ  a  physician,  and 
be  at  great  expense  and  trouble,  so  much  so,  that  the  damage 
which  was  caused  by  the  defendants  and  their  servant  as  before 
set  forth  in  this  complaint,  has  been,  as  he  claims  and  alleges 
iii  pursuance  of  the  statute  in  such  case  made  and  provided, 
and  for  his  personal  damage  the  sum  of  five  thousand  dollars, 
and  he  therefore  prays  judgment  for  the  said  sum  of  five 
thousand  dollars. 

The  defendants,  in  their  answer,  denied  that  on  or  about  the 
day  mentioned  in  the  complaint  they  employed,  drove,  or  used, 
or  permitted  to  be  employed,  drove,  or  used,  any  stage  or 
omnibus  for  the  transportation  of  passengers  on  the  Third  Ave- 
nue, of  the  unsound  and  bad  condition  mentioned  in  the  com- 
plaint, and  they  denied  that  on  or  about  that  day  any  stage  or 
omnibus  belonging  to  them  was  broken  or  upset  in  consequence 
of  such  condition.  They  also  denied  that  any  stage  or  omni- 
bus, of  which  they  were  the  proprietors,  was  at  the  time  men- 
tioned broken  or  upset  by  the  careless  or  negligent  driving 
thereof,  and  they  averred  that  the  only  stage  or  omnibus 
belonging  to  them,  which  was  upset  or  broken  at  the  time 
mentioned,  was  so  upset  and  broken  in  consequence  of  the  bad 
and  unsafe  condition  of  the  Third  Avenue,  and  that  for  dam- 
ages arising  from  this  cause  they  were  not  liable. 

Upon  the  trial  a  number  of  witnesses  were  examined  on  both 
sides,  and  there  was  considerable  variance  and  some  contradic- 
tions in  their  testimony,  but  the  material  facts  stated  in  the 
complaint,  except  the  unsound  condition  of  the  stage,  were 
fully  proved,  and  the  conflict  in  the  testimony  related  chiefly  to 
the  condition  of  the  road  at  the  time  of  the  accident,  and  to 
the  question  whether  by  proper  caution  on  the  part  of  the 
driver  it  might  have  been  avoided. 

The  defendants'  counsel  moved  for  a  nonsuit,  which  was 
denied,  and  in  the  course  of  the  trial  various  exceptions  were 
taken  to  the  ruling  of  the  judge  upon  questions  of  evidence. 
The  grounds  of  the  motion  and  the  nature  of  the  exceptions 
appear  sufficiently  in  the  opinion  of  the  court. 

On  the  trial  the  proceedings  of  a  coroner's  jury,  who  acquit- 
ted the  owners  and  driver  of  the  stage  of  all  negligence,  and 
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imputed  the  accident  solely  to  the  bad  condition  of  the  avenue, 
were  given  in  evidence,  and  it  appeared  from  the  proceedings 
and  the  testimony  of  the  coroner,  that  Kavanagh,  one  of  the 
defendants,  had  been  summoned  and  had  served  as  a  juror. 

When  the  testimony  was  closed,  the  defendants'  counsel 
moved  the  court  to  strike  out  of  the  cause  all  of  the  evidence 
relating  to  the  death  of  the  child,  on  the  grounds  th#t  the  plain- 
tiff had  not  proved  any  pecuniary  loss  or  damage  to  have 
accrued  therefrom.  The  judge  thereupon  decided  as  a  matter 
of  law,  that  the  plaintiff  could  not  recover  any  damages  for 
the  death  of  the  child,  because  the  statute  contemplated  pecu- 
niary damages,  and  the  plaintiff  had  not  proved  any.  The 
cause  was  then  summed  up  to  the  jury  by  the  counsel  for  the 
respective  parties,  when  the  counsel  for  the  defendant  asked 
the  judge  to  charge  to  the  jury  the  following  propositions  as 
matter  of  law: 

.  1.  Plaintiff  cannot  recover  if  from  the  evidence  the  jury 
believe  that  the  driver  of  the  stage  used  ordinary  care  and 
prudence  in  its  management.   * 

2.  Plaintiff  cannot  recover  if  his  injury  arose  from  the  driv- 
er's negligence,  coupled  with  plaintiff's  own  carelessness,  mis- 
conduct, or  the  want  of  ordinary  prudence  or  care  on  his  part 
in  getting  on  to  the  top  of  the  stage  after  it  was  full.  Nor  if 
his  being  on  the  top  of  the  stage  in  an  exposed  condition  neces- 
sarily contributed  to  the  overturning  of  the  stage. 

3.  Plaintiff  cannot  recover  if  he  was  imprudently  the  heed- 
less  cause  of  his  own  injury.  That  to  entitle  him  to  recover, 
the  law  requires  the  party  prosecuting  to  be  without  fault. 

4.  That  if  the  jury  believe  that  the  upsetting  of  the  stage 
was  caused  by  the  obstruction  or  unsafe  condition  of  the  Third 
Avenue,  that  defendants  are  not  liable. 

5.  That  in  case  the  jury  are  of  the  opinion  that  the  plain- 
tiff's injury  wholly  arose  from  the  driver's  carelessness,  they 
cannot  take  into  the  account  of  their  verdict  any  loss  of  ser- 
vice or  time  subsequent  to  or  since  the  commencement  of  this 
action. 

The  judge  charged  the  jury,  that  by  the  rules  of  the  com- 
mon law  every  principal  is  liable  for  the  acts  or  omissions  of 
his  agent,  every  master  for  those  of  his  servant  within  the  scope 


2JEW  YOEK— OCTOBER,  1852.  287 

Caldwell  v.  Murphy. 

of  the  employment  for  which  the  agent  or  servant  is  retained. 
That  these  rules  applied  emphatically  to  common  carriers,  to 
which  class  the  defendants,  as  engaged  in  the  business  of  trans- 
porting passengers  for  hire,  certainly  belonged.  As  a  general 
rale,  a  person  who  contracts  to  perform  a  particular  service  for 
a  reward  is  responsible  only  for  ordinary  care  and  diligence, 
but  the  law  exacts  from  common  carriers  and  their  servants 
extraordinary  care  and  diligence,  and  regards  its  omission  as 
culpable  negligence,  and  hence  unless  the  loss,  with  which 
they  are  sought  to  be  charged,  appears  to  have  resulted  from 
irresistible  force  or  inevitable  accident,  they  are  not  excused 
from  liability.  These  rules  had  been  assailed  by  the  counsel 
for  the  defendants  as  harsh  and  inequitable,  but  they  were 
found  in  the  code  of  every  civilized  nation,  ancient  and  mo- 
dern, and  were  in  reality  founded  on  very  manifest  and  sound 
reasons  of  public  policy,  so  much  so,  that  were  they  to  be  aban- 
doned, or  materially  relaxed,  the  security  that  is  now  enjoyed 
for  property  and  life  would  be  greatly  endangered. 

The  complaint  in  this  case  charged  that  the  injuries  which 
the  plaintiff  had  sustained  had  arisen  from  the  unsound  and 
rotten  condition  of  the  stage  and  from  the  negligence  of  the 
driver,  and  if  the  overturning  of  the  stage  was  owing  to  the 
joint  action  of  these  causes,  or  to  the  separate  action  of  either, 
the  plaintiff  was  entitled  to  a  verdict  for  such  damages  as  under 
all  the  circumstances  the  jury  might  deem  to  be  reasonable. 

That  in  his  opinion,  there  was  no  evidence  to  warrant  the 
inference  that  the  accident  was  owing  in  any  degree  to  the 
unsound  condition  of  tjie  stage,  and  consequently  the  sole 
question  was,  whether  it  was  justly  imputable  to  the  negli- 
gence <jf  the  driver. 

That  the  determination  of  this  question  seemed  to  depend 
entirely  upon  the  credit  -to  be  given  to  the  testimony  of  the 
driver.  If  it  was  true,  as  had  been  sworn,  that  the  oversetting 
of  the  stage  was  solely  owing  to  the  sudden  rolling  of  a  heavy 
stone  from  the  top  of  die  bank,  the  accident  might  properly  be 
regarded  as  one  that  could  not  have  been  foreseen  or  guarded 
against,  and  for  the  consequences  of  which,  therefore,  neither 
the  driver  nor  the  owners  were  responsible.  But  on  the  other 
hand,  if  the  stone,  when  struck  by  the  wheel  of  the  stage,  was 
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lying  in  the  road,  it  seemed  impossible  to  deny  that  the  acci- 
dent might  have  been  avoided  in  the  exercise  of  that  care 
and  diligence  which  the  driver  was  bound  to  use.  Upon  this 
supposition  he  saw  no  escape  from  the  conclusion  that  the  inju- 
ries to  the  plaintiff  resulted  from  the  negligence  of  the  driver, 
and  therefore  that  the  defendants  were  bound  to  compensate 
him. 

That  the  jury  must  judge  for  themselves  whether  the  state- 
ment made  by  the  driver  was  not  highly  improbable,  and 
wholly  inconsistent  with  the  testimony  of  other  and  disinte- 
rested witnesses.  The  driver  was  in  truth  swearing  to  dis- 
charge himself,  and  in  judging  of  the  credit  due  to  him,  it  was 
a  material  circumstance  that  no  such  explanation  had  been 
given  by  him,  when  examined  before  the  Coroner.  That  in 
judging  of  the  conduct  of  the  driver,  the  jury  were  not  to 
be  at  all  influenced  by  the  verdict  of  the  Coroner's  jury.  The 
proceedings  before  the  Coroner  were  not  evidence  of  themselves, 
and  they  had  been  so  conducted  as  to  deprive  them  of  all  claim 
to  consideration. 

That  if  the  jury  should  arrive  at  the  conclusion  that  the  over- 
turning of  the  stage  was  Owing  to  the  want  of  due  caution  on 
the  part  of  the  driver,  the  bad  condition  of  the  road  afforded 
no  excuse,  nor  did  the  circumstances  of  the  case  furnish  any 
ground  for  the  assertion  that  the  accident  was  owing  to  any 
negligence  on  the  part  of  the  plaintiff.  He  was  not  to  be  de- 
prived of  damages  because  he  had,  taken  his  seat  on  the  top  of 
the  stage,  or  had  failed  in  the  confusion  and  terror  of  the  mo- 
ment to  adopt  the  best  course  for  extricating  himself  and  his 
child  from  the  peril.  That  if  the  jury,  under  the  instructions 
given  to  them,  should  be  of  opinion  that  plaintiff  was  entitled 
to  recover,  they  would  wholly  lay  out  of  their  view  the  death  of 
plaintiff's  child,  and  would  only  take  into  their  consideration 
in  making  up  their  verdict,  plaintiff's  personal  sufferings  and 
injuries  of  body,  including  his  loss  of  service  or  labor,  and  his 
continuing  or  probable  permanent  disability  and  loss,  together 
with  the  amount  expended  by  him  in  his  sickness  for  medicine 
or  other  attendance  and  necessaries,  and  would  allow  him  there- 
for, as  his  actual  damages,  a  full  and  liberal  compensation. 

The  judge  then  refused  to  give  any  more  specific  answer 
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than  that  contained  in  his  charge  to  the  several  propositions  of  : 
law,  or  any  of  them,  submitted  by  defendant's  counsel.  Defend- 
ant's counsel  thereupon  excepted  to  each  and  every  part  of  the 
charge  of  the  judge,  and  did  also  except  to  his  several  refusals 
to  charge  the  jury,  as  above  severally  requested,  and  such  and 
every  of  said  exceptions  were  duly  entered. 
The  jury  found  a  verdict  for  $625  as  damages. 

T.  Darlington,  for  the  defendant  Murphy,  now  insisted  that 
the  verdict  ought  to  be  set  aside  and  hew  trial  be  granted,  and 
rested  his  argument  principally  upon  the  grounds  stated  in  the 
opinion  of  the  court 

D.  K  Wheeler,  for  the  plaintiff,  contra. 

By  the  Coubt.  Campbell,  J. — It  was  said  in  Myers  v.  Malr  £  loiMuti  ' 
cdm,  which  was  an  action  to  recover  damages  for  injury  to  the 
person,  that  evidence  of  the  wealth  of  the  defendant  was  inad- 
missible, because  the  plaintiff  was  entitled  in  that  case  to  recover 
the  actual  damages  he  had  sustained  without  regard  to  the 
ability  of  the  defendant  to  pay  them,  and  such  is  the  general 
rule  in  cases  free  from  malice  or  wilful  negligence.  But,  in 
relation  to  the  plaintiff,  the  case  is  widely  different  As  to  him, 
it  is  often  necessary  to  inquire  into  his  condition  in  life,  his 
habits,  pursuits,  and  necessities,  in  order  that  the  jury  may 
determine  what  actual  damage  he  has  sustained.  The  loss  of  a 
limb  might  produce  equal  pain  to. two  men,  but  the  actual 
damage  which  that  loss  would  occasion,  when  we  are  called 
upon  to  estimate  that  damage  in  dollars  and  cents,  would  depend 
very  materially  upon  the  pursuit*  and  condition  in  life  of  the 
party  claiming  to  recover  such  damage.  In  Foot  v.  Tracy,  1 
John  53,  Kent,  J.,  says,  "The  jury  have,  and  must  inevitably 
have,  a  very  large  and  liberal  discretion  in  apportioning  the 
damages  to  the  rank,  condition,  and  character  of  the  plaintiff, 
and  they  must  have  evidence  touching  that  condition  and  cha- 
racter, so  as  to  have  some  guide  to  that  discretion."  (See  Lincoln 
v.  Saratoga  &S.  H.  i?.  Co.,  23  Wend.  425).  In  estimating  that 
damage  also,  it  is  very  manifest  that  a  most  important  inquiry 
must  be,  whether  the  injury  which  the  plaintiff  has  sustained  is 
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of  a  temporary  or  of  a  permanent  character.  Where  successive 
actions  may  be  brought  for  a  continuous  wrong,  as  in  the  case 
of  a  continued  trespass  upon  land,  the  damages  in  each  suit 
are  very  properly  limited  to  those  sustained  by  the  plaintiff  at 
its  commencement,  but  for  an  injury  to  the  person,  resulting 
from  a  single  act,  a  single  action  only  can  be  brought,  and  it 
would  therefore  be  manifestly  unjust  not  to  take  into  considera- 
tion upon  the  trial  the  nature  and  extent  of  the  injury  in  all  its 
consequences,  since,  by  not  so  doing,  the  plaintiff  in  many  cases 
would  be  deprived  of  the  larger  portion  of  the  compensation  he 
might  justly  claim,  and  the  damages  given  be  wholly  dispro- 
portioned  to  the  injury  sustained.  The  ruling  of  the  judge  on 
the  trial,  admitting  evidence  on  both  these  points,  we  therefore 
think  was  correct.  Another  question  put  to  one  of  the  witnesses, 
inquiring  what  had  been  the  condition  of  the  plaintiff  as  to 
health  since  the  injury,  was  objected  to,  and  application  was 
made  to  strike  out  die  answer  of  the  witness,  which  answer  was, 
that  the  plaintiff  has  since  invariably  complained,  and  which 
application  to  stride  out  was  refused  by  the  judge.  It  was,  per- 
haps, not  very  material,  and  was  not  much  pressed  upon  the 
argument  The  complaint  of  pain  and  suffering  connected  with 
the  appearance  of  the  injured  party,  form  the  means  of  judging 
as  to  his  physical  condition.  The  witness  to  whom  this  question 
was  addressed  had  attended  on  the  plaintiff  as  a  friend  during 
the  period  immediately  following  the  injury,  and  had  aided  in 
lifting  him  in  and  out  of  bed,  and  saw  him  frequently  after  he 
was  able  to  leave  his  house,  and  had  therefore  the  best  means 
of  learning  whether  such  complaint  was  real.  We  think  it  was 
proper  evidence  for  the  jury  under  the  circumstances.  The 
judge  charged  the  jury  that,  as  a  general  rule,  common  carriers 
transporting  passengers  for  hire  are  liable  for  damage  to  the 
persons  carried,  unless  the  same  resulted  from  inevitable  force 
or  inevitable  accident,  but  in  this  case,  he  added,  that  the  sole 
question  was  whether  the  accident  was  justly  imputable  to  the 
negligence  of  the  driver.  It  was  contended  by  the  defendant's 
counsel  that  there  is  a  wide  difference  between  the  liability  of 
common  carriers  of  merchandise  and  of  carriers  engaged  in  the 
transportation  of  passengers,  that  while,  by  the  common  law, 
the  rule,  originating  in  motives  of  public  policy,  was  that  the 
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former  were  rendered  liable  for  loss,  except  occasioned  by  the 
act  of  God  or  the  king's  enemies,  it  was  much  less  stringent  in 
reference  to  the  latter  class  of  carriers,  and  they  are  not  liable  if 
they  use  ordinary  care  and  prudence  in  the  management  of  their 
vehicles.  In  Ingdtts  v.  Bills  and  others,  9  Metcalf  1,  the  Su- 
preme Court  of  Massachusetts  examined  with  much  care,  and 
commented  on  many  of  the  leading  cases,  and  they  say  in  con- 
clusion :  "  The  result  to  which  we  have  arrived,  from  the  exaxni« 
nation  of  the  case  before  us,  is  this — that  carriers  of  passengers 
for  hire  are  bound  to  use  the  utmost  care  and  diligence  in  the 
providing  of  safe,  sufficient,  and  suitable  coaches,  harness,  hones, 
and  coachmen,  in  order  to  prevent  those  injuries  which  human 
care  and  foresight  can  guard  against."  y  Having  thus  provided 
the  means  of  transport,  they  are  in  like  manner  bound  to  use  the 
utmost  care  and  diligence  in  the  managing,  direoting,  and  using 
those  means,  so  that,  as  far  as  human  care  and  foresight  can  go, 
they  may  guard  against  injury v  Having  done  all  that  human  ^ 
care  and  foresight  cap  do,  and  loss  happening,  they  are  not  liable. 
Pure  accidents  will  excuse  them.  They  are  not  answerable,  at 
all  events.  Human  life  is  too  valuable  to  be  required  abso- 
lutely at  the  hands  of  those  who  have  done  all  that  the  utmost 
care  and  foresight  can  do.  for  its  protection.  But  the  magnitude 
of  its  value,  at  the  same  time,  requires  of  carriers  of  passengers 
such  extreme  care  and  foresight  The  charge  of  the  judge  that 
the  law  exacted  from  common  carriers  of  passengers  extraor- 
dinary care  and  diligence,  and  that  they  are  liable,  unless  the 
injury  arises  from  force  or  pure  accident,  was  entirely  correct 
We  do  not  deem  it  neoessary  to  enter  upon  a  review  of  the. 
cases,  but  we  think  they  will  be  found  to  support  this  view. 
See  Christie  v.  Griggs,  2  Campbell  79 ;  Aston  v.  Eeerm,  2 
Esp.  R.  533 ;  and  IngoUs  v.  Mills,  9  Metcalf  1,  and  cases  there 
cited. 

At  the  present  period,  when  the  lives  of  so  many  hundreds  of 
people  are  intrpted  to  the  wrriera  of  passengers  by  steamboats 
and  railroads,  and  when  aoctdents  and  disasters  are  so  lament- 
ably frequent,  it  is  no  time  to  relax  a  rule  so  salutary  and  so 
necessary  for  the  public  safety. 

There  was  no  evid  wc$  tending  to  show  that  the  plaintiff  was 
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guilty  of  negligence.  He  was  on  the  top  of  the  stage  with  many 
others  by  the  consent  of  the  driver,  who  collected  his  fare  from 
them ;  and,  when  the  owners  of  a  stage  agree  to  transport  pas- 
sengers upon  the  top,  they  have  assuredly  no  right  to  impute 
negligence  to  a  passenger  thus  seated.  It  appears,  also,  that 
there  were  seats  for  passengers  on  the  top  of  the  stage.  The 
negligence  of  the  plaintiff,  if  there  had  been  any,  in  order  to 
excuse  the  defendant,  must  have  been  such  that  it  directly  con- 
curred in  producing  the  injury.  It  can  hardly  be  pretended 
that  it  did  so.  The  comments  of  the  judge  upon  the  evidence 
seem  to  have  been  fairly  warranted.  The  testimony  of  the 
driver  was  contradicted  in  material  points  by  that  of  two  or 
three  other  disinterested  witnesses.  The  credit  to  be  given  to 
him  was,  however,  left  to  the  jury,  and  the  whole  case  was,  we 
think,  fairly  submitted.  The  other  objections  that  were  taken 
on  the  trial,  and  partly  urged  on  the  hearing  before  us,  have 
seemed  to  all  of  us  so  evidently  groundless  as  not  to  require  a 
special  notice.  The  judge,  at  the  close  of  the  testimony,  decided 
that  the  plaintiff  could  not  recover  fmy  damage  for  the  death  of 
the  child.  The  verdict  of  the  jury  was  for  $625,  and  considering 
the  plaintiff's  injury  was  not  large.  We  are  unable  to  see  any 
reason  for  a  new  trial. 

The  judgment  for  the  plaintiff  is  therefore  affirmed  with 
costs. 


Watson  &  Others  v.  Husson  A  Another. 

Mere  irrelevancy  in  an  answer  is  not  •  ground  of  demurrer. 

When  an  answer  containing  irrelevant  matter  is  demurred  to,  if  it  contain  a  valid 

defence  which  may  be  separated  from  the  irrelevant  matter,  the  demurrer 

must  he  overruled. 
The  dismission  by  the  Court  of  Appeals  of  an  appeal  for  want  of  prosecution,  is 

not,  in  judgment  of  law,  an  affirmance  of  the  judgment  appealed  from. 
Hence  in  an  action  for  a  breach  of  the  undertaking  given  on  the  appeal,  an 

averment  in  the  complaint  that  the  judgment  was  affirmed  is  not  sustained  by 

the  admission  or  proof  that  the  appeal  was  dismissed. 
The  .undertaking  which  the  Code  requires  upon  an  appeal  from  the  terms  in 
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▼hich  it  i*  expressed,  cannot  be  oonatraed  a*  broadly  as  the  bond  which  the 

B.  S.  required  to  be  given  on  bringing  a  writ  of  error. 
It  is  limited  to  the  affirmance  of  the  judgment,  and  a  judgment  is  not  affirmed 

until  the  appellate  court,  upon  an  examination  of  its  merits,  has  by  a  proper 

sentence  declared  its  validity. 
Held,  that  as  the  answer  in  this  case  denied  the  affirmance  of  the  judgment,  and 

averred  the  dismission  of  the  appeal,  it  contained  a  full  defence. 
Judgment  at  special  term  overruling  plaintiff's  demurrer  affirmed  with  costs. 
(Before  Dun,  Campbell,  and  Boswo&tb,  J.J.) 
October  15 ;  October  8a 

Thib  was  an  action  against  the  defendants  for  the  breach  of 
an  undertaking,  executed  by  them  as  sureties  of  one  Robert 
Anderson,  upon  an  appeal  made  by  him  to  the  court  of  appeals, 
from  a  judgment  of  this  court.  The  pleadings  are  as  fol- 
lows:— 

The  plaintiffs  complaining,  respectfully  show  to  this  court, 
that  on  the  fifteenth  day  of  May,  1849,  judgment  was  rendered 
at  a  general  term  of  this  court,  in  favor  of  the  above  named 
plaintiffs,  against  one  Robert  Anderson,  for  the  sum  of  one 
hundred  and  forty-nine  dollars' and  ninety-eight  centB,  and  that 
on  the  first  day  of  February,  1850,  the  said  Robert  Anderson 
appealed  to  the  court  of  appeals  from  the  said  judgment,  and 
that  upon  said  appeal,  the  said  Joseph  Husson  and  Daniel  N. 
Dugan,  made  and  executed  an  undertaking  in  the  words  follow- 
ing, that  is  to  say : — 

Robert  Andenson,  against  William  Watson,  James  P.  Drum- 
mond,  William  T.  Johnson.  The  plaintiff  appeals  to  the  court 
of  appeals  from  the  final  judgment  of  nonsuit,  made  by  the 
Superior  Court  of  the  city  of  New  York,  at  a  general  term 
thereof,  which  judgment  was  for  costs  only  to  one  hundred 
and  forty-nine  dollars  and  ninety-«ight  cents,  and  entered  and 
docketed  the  fifteenth  day  of  May,  1849,  in  the  city  and 
county  of  New  York;  now  we,  the  subscribers,  hereby  under- 
take, that  if  the  judgment  appealed  from,  or  any  part  thereof, 
be  affirmed,  the  appellant  will  pay  the  amount  directed  to  be 
paid  by  the  judgment,  or  the  part  of  such  amount  as  to  which 
the  judgment  shall  be  affirmed,  if  it  be  affirmed  only  in  part, 
and  all  damages  which  shall  be  awarded  against  the  appel- 
lant upon  the  appeal,  and  that  the  appellant  will  pay  all  cost* 
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and  damages  which  may  be  awarded  against  him  on  the  appeal, 
not  exceeding  two  hundred  and  fifty  dollars. 
New  York,  FA.  1st,  1850. 

(Signed,)  Joseph  Hubson. 

(Signed,)  Danl.  N.  Dugax. 

t 

And  that  the  said  undertaking  was   duly  acknowledged 

before  a  commissioner  of  deeds,  in  due  form  of  law,  by  each 
of  the  said  appellants,  and  was  accompanied  by  the  affidavits 
of  the  sureties  that  they  were  each  of  them  worth  double  the 
amount  specified  therein. 

And  the  said  plaintiffs  further  show,  that  by  an  order  of  the 
said  court  of  appeals,  made  on  the  25th  day  of  February,  1850, 
the  said  appeal  was  dismissed,  and  the  judgment  appealed 
from  was  in  all  respects  affirmed,  and  that  the  appellant  has 
not  paid  the  amount  directed  to  be  paid  by  the  said  judgment. 
Wherefore  the  said  plaintiffs  pray  judgment  for  one  hundred 
and  forty-nine  dollars  and  ninety-eight  cents,  with  interest, 
from  the  15th  day  of  May,  1849,  and  costs. 

The  defendant  Husson  put  in  the  following  separate  answer : 

And  this  defendant,  for  his  own  separate  answer  to  the  said 
complaint,  states  upon  his  information  and  belief,  that  before 
the  commencement  of  this  suit,  in  the  said  complaint  men- 
tioned, and  on  or  about  the  third  Monday  of  June,  1840,  Wil- 
liam T.  Johnson,  one  of  the  plaintiffs  in  this  action,  com* 
menced  a  suit  against  the  said  Robert  Anderson,  in  the  court  of 
Common  Pleas,  in  and  for  the  city  and  county  of  New  York,  in 
which  suit  the  said  Robert  Anderson  appeared  by  S.  F.  Clarkson, 
his  attorney,  and  defended  the  same,  and  such  proceedings  were 
thereupon  had  in  the  said  court,  that  the  said  Robert  Ander- 
son, by  the  consideration  and  judgment  thereof,  recovered  the 
sum  of  $105  TVV,  for  the  costs  and  charges  of  his  defence  in 
said  suit.  That  thereupon,  and  on  or  about  the  first  Monday 
of  January  term,  1842,  the  said  William  T.  Johnson  had,  and 
prosecuted  out  of  the  Supreme  Court  of  judicature  of  the 
people  of  the  state  of  New  York,  a  writ  of  error,  to  remove 
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into  the  said  Supreme  Court,  the  record  of  the  judgment  reco- 
vered by  said  Anderson,  in  said  court  of  Common  Pleas ;  and 
upon  said  suing,  and  said  writ  of  error,  the  said  William  T. 
Johnson,  James  P.  Drumftiond,  and  William  Watson,  gave 
their  bond  to  the  said  Robert  Anderson,  pursuant  to  the  statute 
in  such  case  made  and  provided. 

That  the  said  Robert  Anderson  appeared  upon  said  Writ  of 
error,  by  S.  F.  Clarkson,  his  attorney,  and  defended  the  same, 
and  such  proceedings  were  thereupon  had  that  the  said  Supreme 
Court  affirmed  the  judgment  of  the  said  courts  of  Common 
Pleas  with  costs,  and  the  judgment  on  that  affirmance  was 
docketed  on  or  about  the  28th  day  of  January,  1843,  for 
$174^A,  that  both  judgments  were  for  costs  only,  and  that  the 
said  Samuel  F.  Clarkson,  as  the  attorney  for  said  Anderoon,  in 
said  suit,  in  said  court  of  Common  Pleas,  and  also  in  the  writ 
of  error  so  issued  out  of  the  said  Supreme  Court,  had  a  lien  and 
claim  upon  said  two  judgments,  for  the  full  amount  thereof,  of 
which  fecte  the  said  defendants  had  due  notice,  long  prior  to 
the  date  of  the  release  hereinafter  mentioned. 

That  a  suit  was  commenced  on  or  about  the  thirtieth  day  of 
January,  1843,  in  this  court,  by  the  said  Anderson,  against 
Johnson,  Drummond,  and  Watson,  by  the  said  Samuel  F. 
Clarkson,  his  attorney,  on  the  said  bond  so  given  on  the  afore- 
said writ  of  error,  sued  out  of  the  said  Supreme  Court,  at  which 
time  said  Anderson  was  a  resident  in  the  city  of  New  York ; 
and  pending  the  said  suit,  said  Watson  made  a  motion  in  the 
said  Supreme  Court  to  off-set  the  judgments  mentioned  in  the 
following  order,  and  thereupon  the  said  court  made  an  order, 
as  follows : — 

u  After  hearing  counsel  for  both  parties,  on  plaintiff's  motion, 
that  he  have  leave  to  setoff  so  much  of  the  judgments  entered 
in  the  Supreme  Court  of  the  city  of  New  York,  recovered  by 
James  P.  Drummond  and  William  Watson,  against  Robert  An* 
derson,  for  $295  29,  as  may  be  necessary  against  the  judgments 
in  this  court  in  favor  of  said  Robert  Anderson,  against  said, 
WilliamtT.  Johnson,  for  $174  05,  and  the  costs  of  affirmance ; 
ordered  that  said  motion  be  granted,  so  far  as  respects  the  costs 
adjudged  to  the  defendant  in  this  case,  on  the  affirmance  of 
the  judgment  in  this  case,  in  December,  1845,  by  the  Court  of 


246  CASES  IN  THE  SUPERIOR  COURT. 

Watson  t.  Hvmod. 

Errors,  leaving  the  attorney  for  the  defendant  in  this  cause,  to 
take  his  remedy  against  the  plaintiff  therein,  for  the  costs 
adjudged  against  said  plaintiff  in  1843,  the  amount  of  which  is 
$174  05,  without  costs  of  this  motion  to  either  party ;  that  on 
or  about  the  29th  day  of  January,  1849,  the  said  plaintiff  in 
this  action,  or  some,  or  one  of  them,  acting  on  behalf  of  the  others, 
or  other  of  them,  after  due  notice,  that  said  judgments  were 
subject  to  the  lien  of  said  S.  F.  Glarkson,  the  attorney  of  Baid 
Anderson,  on  the  aforesaid  suits,  by  fraud  and  collusion  with 
said  Anderson,  obtained  from  him,  without  any  valuable  or 
valid  consideration,  a  release  of  that  date,  by  means  of  which 
release  the  said  plaintiffs  in  this  suit  were  enabled  to,  and  did 
defeat  the  said  suit  in  said  Superior  Court,  upon  said  bond,  and 
procured  a  judgment  of  nonsuit  against  said  Anderson,  which 
is  the  judgment  mentioned  in  said  complaint 

"  And  this  defendant  further  answering,  says,  that  he  admits 
on  the  15th  day  of  May,  1849,  a  judgment,  which  has  been 
twice  adjudged  to  have  been  obtained  wrongfully  and  collusively 
by  the  above  plaintiffi,  and  was  and  is  void  as  to  the  real  parly 
in  interest,  was  obtained  against  Kobert  Anderson,  the  then 
nominal  party,  for  the  sum  of  $149  98,  in  this  court,  of  which 
two  decisions  the  said  Watson  had  notice,  that  the  real  party 
in  interest  gave  notice  in  the  name  of  said  nominal  party  Kobert 
Anderson,  of  an  appeal  from  the  aforesaid  judgment  to  the 
Court  of  Appeals. 

"  And  from  information,  this  defendant  believing  said  Wat- 
son well  knew  said  suit  was  not  prosecuted  by  said  Anderson, 
btft  by  the  real  party  in  interest ;  that  the  said  suit  was  com- 
menced in  this  court  in  January,  1843,  before  the  Code  came 
into  operation,  and  was  brought  to  recover  costs  alone  which 
had  been  adjudged  by  the  Supreme  Court  of  this  State,  to 
belong  to  Samuel  F.  Clarkson,  the  attorney  at  law,  in  said  suit 
of  Robert  Anderson,  the  nominal  party,  of  which  adjudging 
and  decisions  the  said  Watson  also  had  notice  as  this  defendant 
is  informed  and  believes.  That  after  said  notice  of  appeal  to 
the  Court  of  Appeals,  the  transcript  from  this  court  could  not 
be  and  was  not  procured  in  season  to  comply  with  the  second 
rule  of  the  Court  of  Appeals,  so  as  to  invest  and  give  the  said 
Court  of  Appeals  the  possession  of  and  jurisdiction  over  said 
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judgment  appealed  from,  and  thereupon,  on  the  25th  day  of 
February,  1850,  the  said  "William  Watson  (one  of  the  above 
plaintiffs,  and  acting  as  attorney  and  counsel  for  those  defend- 
ants), caused  to  be  entered  in  the  clerk's  office  of  the  said  Court 
of  Appeals,  an  order,  entitled,  and  as  following,  .to  wit : — 

"  On  filing  an  affidavit  of  William  Watson,  proving  that  the 
appeal  in  this  cause  was  perfected  on  the  second  day  of  February, 
and  a  certificate  of  the  clerk  that  no  return  has  been  filed  in 
the  Court  of  Appeals :  it  is  ordered  that  the  appeal  from  the 
judgment  in  this  cause  be  dismissed  for  want  of  prosecution, 
with  costs  to  be  taxed.  That  this  defendant  denies  the  state- 
ment in  the  complaint  in  this* action,  made. as  follows:  4  And 
the  judgment  appealed  from  was  in  all  respects  affirmed.' 

"  And  this  defendant  further  answering,  says,  that  said  Wat- 
son had,  on  or  about  the  13th  March,  1850,  all  the  costs  for  said 
dismissal,  by  said  Court  of  Appeals  he  was  entitled  unto,  under 
and  by  virtue  of  the  said  order  dated  February  25th,  1850, 
taxed  at  the  sum  of  $27  30,  which  amount  was  paid  to  said 
Watson  on  the  said  13th  March,  1850,  he  giving  his  receipt 
therefor,  without  then  or  since  claiming  any  further  amount  of 
money,  for  or  by  reason  of  said  notice  of  appeal,  until  the  com- 
mencement of  this  action. 

"  And  this  defendant  further  asnwering  the  said  complaint, 
says,  that  he  has  not  sufficient  knowledge  to  form  a  belief 
whether  he  signed  the  undertaking  as  set  out  in  said  complaint, 
but  this  defendant  did  not  sign  any  undertaking  at  the  request, 
directly  or  indirectly,  of  the  said  Robert  Anderson,  but  for 
Samuel  F.  Clarkson,  the  person  known  by  said  Watson  to  be 
the  real  party  in  that  suit.  To  this  answer  the  plaintiffs  inter- 
posed the  following  demurrer : — 

"And  as  to  the  defence  of  the  said  Husson,  by  him  first 
above  pleaded  and  contained  on  the  first  and  second  pages  of 
his  answer,  to  the  words  '  And  this  defendant,'  on  the  fifth  line, 
from  the  bottom  of  said  page,  the  said  plaintiffs  demur  to  the 
same  for  insufficiency.  And  they  assign  the  following  causes 
of  demurrer : — 

"  That  the  said  part  of  the  defendant's  answer  is  not  a  state- 
ment of  any  new  matter  constituting  a  defence,  or  set-off,  to 
the  matters  alleged  in  the  complaint.    That  it  contains  nothing 
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whereby  the  plaintiffs  should  be  barred  from  haying  or  main- 
taining their  aforesaid  action. 

"  And  as  to  that  part  of  the  said  answer  that  immediately 
follows  the  portion  above  demurred  to,  to  the  words, '  And  this 
defendant  farther,  on  information,'  on  the  25th  line  of  the 
fourth  page  of  the  said  answer,  secondly  above  pleaded,  the 
said  plaintiffs  demur  to  the  same,  and  they  assign  the  following 
causes  of  demurrer : — 

"That  it  professes  to  admit  facts  stated  in  the  complaint 
which  are  not  therein  stated,  there  being  no  statement  in  the 
complaint  that  a  judgment  of  the  15th  day  of  May,  1844,  had 
been  twice,  or  at  any  time  adjudged  to  have  been  obtained 
wrongfully x  or  collusively  by  the  plaintiffs. 

"That  the  said  defence  secondly  demurred  to,  is  not  a  plain 
and  concise  statement  of  any  new  matter  constituting  a  defence, 
or  set-off,  without  unnecessary  repetition,  but  is  an  obscure  and 
prolix  statement,  with  unnecessary  repetition  of  facts  and  eccur- 
rences,  which,  if  properly  pleaded,  would  constitute  no  defence 
or  set-off  to  the  averments  in  the  complaint 

"  That  it  sets  forth  the  payment  of  $27  50,  costs  on  the  dis* 
missal  of  an  appeal,  when  no  demand  is  made  in  the  complaint 
of  such  costs,  nor  is  the  suit  brought  to  recover  said  costs. 

"  That  it  denies  the  execution  of  the  undertaking  mentioned 
in  the  complaint,  and  alleges  new  matter  as  a  defence  to  the 
said  undertaking. 

"  That  it  is  informal,  and  insufficient  in  every  respect" 

At  a  special  term  of  the  Superior  Court  of  the  City  of  New 
York,  held  at  the  City  Hall,  in  tHe  city  of  New  York,  on  the 
34th  day  of  April,  1852. 

Present,  W.  "W.  Campbell,  Justice. 

The  demurrers  to  the  first  and  second  defences  set  up  in  the 
separate  answer  of  the  defendant,  Joseph  Husson,  having  here- 
tofore been  brought  on  for  argument  pursuant  to  notice,  and 
after  hearing  Wm,  Watson,  of  counsel  for  the  plaintiffs,  and 
S.  F.  Clarkson  for  the  defendant,  Joseph  Husson,  and  upon  due 
deliberation  had,  and  upon  the  affidavit  and  order  to  show 
cause  as  to  the  settlement  of  the  order  and  judgment  in  this 
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action,  it  is  ordered  that  the  demurrer  of  the  plaintiffs,  as  to 
the  first  defence,  is  allowed ;  and  that  the  plaintiffs'  demurrer 
as  to  the  second  defence,  in  said  Husson's  answer,  is  hereby 
overruled — the  costs  to  abide  the  event  of  this  action — and  the 
order  to  show  cause  and  to  stay  proceedings,  is  hereby  vacated 
and  discharged  without  costs  on  said  order,  to  show  cause  to 
either  party.  Either  party  may  be  at  liberty  to  amend  in  ten 
days. 

(A  Copy.)  R  Q.  Campbell,  Clerk. 

Hie  plaintiffs  appealed  to  the  general  term  from  part  of  the 
above  order,  which  overruled  the  demurrer  to  the  second  de- 
fence, and  this  appeal  was  now  heard. 

W.  Watson,  for  plaintiffs,  made  and  argued  the  following 
pointB — 

L  The  matters  set  forth  between  folios  15  and  22  of  the  an- 
swer, are  insufficient  and  improperly  pleaded. 

1.  They  are  a  reiteration  of  the  matters  contained  in  the  first 
defence,  which  has  been  overruled. 

2.  The  said  answer  alleges  the  payment  of  $27  30  costs, 
which  are  no  part  of  the  plaintiffs'  cause  of  action,  and  are 
not  demanded  by  the  complaint 

3.  It  denies  die  execution  of  the  undertaking,  and  alleges 
new  matter  in  avoidance  of  the  same.  (McMurray  v.  Clifford, 
5  How.  Pr.  R  15.    Benedict  v.  Seynwur,  6  Pr.  R  303.) 

4.  The  denial  that  the  judgment  was  affirmed  is  insufficient. 
The  answer  should  deny  that  it  was  affirmed  in  part,  as  well  as 
that  it  was  in  all  respects  affirmed.  (Sbpldns  v.  Everett,  6  P. 
R  159.) 

n.  These  are  defects  of  which  advantage  may  be  taken  in 
an  answer  by  demurrer.    (Code,  sec.  153.) 

ILL  The  said  answer  contains  nothing  in  bar  of  this  suit, 
because,  * 

1.  By  a  dismissal  of  the  appeal,  the  judgment  below  is  af- 
firmed. Rules  of  the  Court  of  Appeals,  2,  7,  which  provide, 
that  in  cases  of  dismissal,  the  court  below  may  proceed  as 
though  there  had  been  no  appeal. 
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2.  More  than  two  years  since  the  judgment  have  elapsed,  and 
no  appeal  will  now  lie.    (Code,  sec.  331.) 

IV.  The  Code,  which  includes  the  law  in  regard  to  ap- 
peals, is  a  remedial  statute,  and  will  receive  a  liberal  or  equi- 
table construction.  The  whole  statute  will  be  taken  together. 
The  reason  and  spirit  will  be  considered.  The  letter  may  be 
enlarged  or  restricted  to  effectuate  the  intent. .  Ex.  "Executors" 
held  to  include  "  Administrators."  All  persons  may  devise — 
Held  not  to  include  infants  and  femes  coverts.  (Dyer,  54.  Pow. 
Dev.  142.  Leases  by  Bishops,  &c,  1  Bl.  87 — 1  Kent  Com.  tTh 
ed.  462-6.    Bac.  Ab.  St.  1,  6,  7.    How.  365,  465.    3  Coke,  7.) 

S.  K  ClcurJcson^  contra,  for  defendant. 

I.  That  part  of  the  answer  of  defendant  Hudson  which  is  in* 
eluded  in  die  second  demurrer,  embraces  different  and  distinct 
defences ;  therefore,  if  any  matter  of  defence  embraced  in  this 
second  demurrer  is  good,  the  demurrer  must  be  overruled,  for 
it  cannot  be  good  in  part  and  bad  in  part  (12  Wend.  169.  1 
Denio,  428,  Fredcmd  v.  McOuttough?) 

II.  The  answer  sets  forth  the  order  of  the  plaintiffs,  obtained 
in  the  Court  of  Appeals,  the  25th  day  of  February,  1850,  and  it 
shows  that  the  appeal  was  dismissed,  for  no  return  was  filed, 
and  that  the  judgment  was  not  affirmed.  The  undertaking  set 
out  in  the  complaint  is,  to  pay  only  on  affirmance.  (4  Cowen, 
711..    19  John.  R.  455.) 

III.  The  denial  by  this  defendant  of  the  allegation  in  the 
complaint,  "  and  the  judgment  appealed  from,  was  in  all  re- 
spects affirmed,"  formed  a  good  issue,  and  therefore  the  demur- 
rer should  be  overruled,  if  other  reasons  did  not  exist  against 
the  demurrer.  (12  Wend.  169.    1  Denio,  428.) 

IY.  The  complaint  sets  out  that  part  of  the  undertaking 
u  that  the  appellant  will  pay  costs  and  damages  which  may  be 
awarded  on  appeal ;"  therefore,  this  defendant  had  a  right  to 
set  forth  in  his  answer,  that  on  the  13th  March,  1850,  he  paid 
all  the  plaintiffs  demanded,  under  that  order  of  25th  February, 
1850 — that  is  $27  TV* — and  this  demurrer  is  not  good  to  this 
part  of  the  answer. 
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V.  Judgment  must  be  given,  on  demurrer,  against  the  party 
who  commits  the  first  fault  in  pleading.  (  Wyman  v.  Mitchell, 
1  Cowen,  316.     Oriswcld  Ins.  Co.,  3  Oowen,  96.) 

1.  Here  no  demand  is  stated  in  the  complaint  to  have  been 
made  before  this  action,  though  the  defendant  is  surely.  {Doug- 
lass v.  Rathbone,  5  Hill,  143-4.)  A  demand  is  parcel  of  the 
contract. 

2.  No  breaches  are  alleged  and  set  forth  in  the  complaint,  as 
the  statute  requires,  (2  E.  S.,  p.  378,  sec.  5.  Reed  v.  Drake, 
7  Wend.  345.  Nelson  v.  Bostwich,  5  Hill,  39,  40.  Barnard  v. 
Darling,  11  Wend.  27.) 

VI.  The  judgment  below  should  be  affirmed,  with  costs. 

By  thk  Coubt.  Dues,  J. — The  portion  of  the  answer  to  which 
the  demurrer  is  taken  doubtless  contains  much  irrelevant  mat- 
ter, which,  as  such,  had  the  proper  motion  been  made,  must  have 
been  stricken  out  But,  the  issue  of  law  which  the  dertiurrer 
raises  is,  that  admitting  all  the  facts  set  forth  in  this  portion  of 
the  answer  to  be  true,  they  constitute  no  defence,  and,  conse- 
quently, if  a  valid  defence  may  be  extricated  from  the  irrelevant 
matter,  this  issue  must  be  determined  against  the  plaintiffs.  In 
other  words,  the  judgment  at  special  term  overruling  their 
d^prorrer  must  be  affirmed.  {Smith  v.  Grenim,  2  Sand.  S.  C.  B. 
p.  700 ;  Fry  v.  Bennett,  5  id.  62.)  The  undertaking  of  the 
defendants  is  in  the  words  of  the  Code,  and  bound  them  to  satisfy 
the  judgment  to  which  it  refers,  in  case  it  should  be  affirmed 
in  the  Court  of  Appeals,  and  the  complaint  avers  that  the  judg- 
ment is  so  affirmed ;  and  that  the  defendants  have  not  paid  its 
amount,  and  therefore  prays  for  judgment  against  them.  The 
answer,  inter  alia,  denies  the  affirmance  of  the  judgment,  and 
avers  in  effect  that  the  only  order  made  in  the  Court  of  Appeals 
was  an  order  dismissing  the  appeal  for  want  of  prosecution,  and 
the  plaintiff,  by  demurring,  admit  that  such  was  the  fact. 

It  follows  from  this  statement,  that  unless  we  are  bound  to  say 
that  the  order  dismissing  the  appeal  is  equivalent  in  law  to  an 
affirmance  of  the  judgment,  there  has  been  no  breach  of  the 
defendants'  undertaking,  and  the  plaintiffe  are  not  entitled  to 
maintain  this  action.  A  judgment  affirmed  in  the  court  of  ulti- 
mate jurisdiction  cannever  again  be  questioned ;  and  if  the  effect 
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of  the  dismission  of  the  appeal  was  to  preclude  any  further  ex- 
amination or  impeachment  of  the  judgment,  it  might  reasonably 
be  contended  that  the  averment  in  the  complaint  that  the  judg- 
ment was  affirmed,  is  sustained  by  the  admitted  fact,  that  the 
appeal  was  dismissed.  It  is  not  pretended,  however,  that  such 
was  the  effect  of  the  dismission  of  the  appeal.  It  is  not  denied 
that  its  only  effect  was  to  replace  the  judgment  in  its  former 
condition,  leaving  its  merits  still  open  to  examination  upon  a 
second  or  further  appeal ;  and  it  is  impossible  for  us  to  say  that 
a  judgment  has  been  affirmed  which,  after  the  appeal  was  dis- 
missed, was  still  liable  to  be  reversed.  The  allegation  that  by 
the  lapse  of  time  an  appeal  is  now  barred,  is  plainly  irrelevant. 
The  birring  of  an  appS  by  the  lapse  of  ftJis  not  an  affirm- 
ance  of  the  judgment  by  the  appellate  court,  and  it  is  to  such 
an  affirmance  only  that  the  undertaking  relates. 

The  bond  which  the  Revised  Statutes  required  to  be  given, 
when  a  writ  of  error  was  brought  which  was  intended  to  operate 
as  a  stay  of  execution,  not  only  bound  the  parties  to  satisfy  the 
judgment,  in  case  it  should  be  affirmed,  but  also  in  case  the 
plaintiff  in  error  should  fail  to  prosecute  the  writ,  or  the  same 
should  be  quashed  or  discontinued  (2  R.  S.  596,  §  28),  and 
why  these  additional  and  very  significant  provisions  have  been 
omitted  in  the  Code,  we  have  been  unable  to  discover,  and  are 
at  a  loss  to  imagine.  We  cannot  believe  that  they  were  rejected 
by  the  framers  of  the  Code,  as  superfluous,  in  the  belief  that  they 
were  all  virtually  comprehended  in  the  affirmance  of  the  judg- 
ment. If  they  really  intended  that  the  undertaking  upon  an 
appeal  should  be  construed  as  largely  as  the  bond  upon  a  writ 
of  error,  it  is  to  be  regretted  that  they  have  not, expressed  them- 
selves in  terms  that  could  enable  us  to  carry  their  intention  into 
effect  We  cannot  depart  so  far  from  all  sound  and  safe  rules 
of  interpretation,  as  to  adopt  a  construction  which  is  plainly 
inconsistent  with  the  settled  and  sole  meaning  of  the  words  they 
have  chosen  to  employ!  To  affirm  a  judgment  is  by  the  judi- 
cial sentence  of  an  appellate  court  to  declare  its  validity,  and 
it  is  a  legal  solecism  to  say  that  a  judgment  has  been  affirmed, 
when  the  question  of  its  validity  is  exactly  that  which  the 
appellate  court  refused  to  consider.  The  Court  of  Appeals 
has  said  that  the  appeal  should  be  dismissed ;  but  as  it  has  not 
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said  that  the  judgment  is  either  valid  or  erroneous,  we  have  no 
more  right  to  say  that  it  has  been  affirmed  than  that  it  has 
been  reversed. 

The  judgment  at  special  term  is  affirmed,  with  the  usual  liberty 
to  the  plaintiff  to  withdraw  the  demurrer  upon  payment  of 
costs. 


Catldt  v.  Quotes. 

When  usury  u  specially  pleaded,  the  proof  must  correspond,  in  all  respects,  with 
the  allegations  in  the  answer.  If  there  is  any  variance,  the  defence  must  he 
overruled. 

The  court  will  not  amend  an  answer  after  a  trial  so  as  to  let  in  the  defence  of 
usury  against  a  holder,  for  value  and  without  notice,  of  negotiable  paper. 

When  the  execution  of  a  promissory  note,  and  its  possession  by  the  plaintiff  as 
an  endorsee,  are  admitted,  a  denial  that  he  is  the  lawful  owner,  without  aver- 
ring a  title  in  any  other  person,  is  irrelevant  and  frivolous. 

Under  the  Code,  there  is  no  general  issue  under  which  facts,  in  their  nature  con- 
stituting a  defence,  but  not  averred  in  the  answer,  may  be  given  in  evidence. 

Facts,  tending  to  prove  that  a  promissory  note,  or  any  other  contract*  was  void 
in  its  origin,  on  the  ground  of  usury,  fraud,  Ac.,  are  in  their  nature  as  certainly 
matter  of  defence,  as  facts  barring  the  action  which  subsequently  arose.  There 
exists,  therefore,  the  same  necessity  for  averring  them  in  the  answer  upon 
these  grounds.  Exceptions  to  the  charge  of  the  judge  upon  the  trial  over- 
ruling a  defence  of  usury  disallowed,  and  judgment,  in  favor  of  the  plaintiff, 
affirmed  with  costs. 

(Before  Dun,  Campbell,  and  Boswobtb,  J.J.) 
October  18.    November  30. 

Tbb  complaint  alleges  that  on  the  24th  day  of  February, 
1851,  the  defendant  drew  a  note  to  his  own  order,  and  endorsed 
the  said  note,  and  transferred  the  said  note  so  endorsed,  so  that 
the  same  came  to  the  possession  of  and  was  owned  by  the 
plaintiff;  whereby  he  promised  to  pay  at  the  Merchants'  Ex- 
change Bank  $819  68.  That  said  note  became  due  and  pay- 
able before  the  commencement  of  this  action,  and  the  defendant 
has  not  paid  the  same,  and  is  justly  indebted  to  the  plaintiff, 
who  is  now  the  lawful  holder  and  owner  of  the  note,  in  the 
sum  of  $819  68,  with  interest  from  July  27, 1851,  and  costs  of 
this  action. 
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The  answer  admits  the  making  of  the  note,  but  denies  all  the 
other  allegations  in  the  complaint* 

The  answer  then  sets  up  usury  in  the  transactions  between 
S.  Davenport  and  ¥m,  A.  Beecher  in  the  first  negotiation  of 
the  note ;  and  that  the  defendant  received  no  value  for  the  note, 
and  that  the  note  had  been  misapplied;  and  that  defendant 
offered  to  pay  Beecher  the  amount  by  him  loaned,  with  interest 
on  the  note  in  Quit,  and  a  note  for  $840  16,  and  a  note  for  $590 
16,  and  that  Beecher  refused  to  receive  the  same  without  the 
usurious  preinium,  and  claimed  that  there  was  then  due  him 
$500  and  upwards  for  the  loan  and  forbearance ;  that  the  note 
for  $840  16,  and  the  note  for  $590  16,  have  been  paid,  and 
$667  50  has  been  paid  on  the  other  notes,  and  that  Beecher 
received  $170  and  upwards  for  usurious  premiums  on  the  loans. 

The  reply  denies  that  loans  were  made  to  defendant  upon 
the  note,  as  collateral  security  upon  an  usurious  agreement 
with  Beecher. 

The  reply  also  denies  that  defendant  offered  to  pay  Beecher 
the  loans  made  by  Davenport,  with  seven  per  cent  interest,  or  that 
Beecher  refused  to  receive  the  same,  or  claimed  there  was  due 
him  for  forbearance  $500  or  upwards,  or  that  Beecher  had 
received  for  usurious  premiums  $170  and  upwards. 

The  reply  also  denies  the  note  is  void,  and  the  plaintiff 
charges  he  has  not  sufficient  information  to  form  a  belief  as  to 
the  other  matters  set  up  in  the  answer. 

The  plaintiff  then  charges  that  said  note  was  regularly  trans- 
ferred in  the  ordinary  course  of  business,  and  was  taken  for  full 
value  duly  paid  therefor,  without  any  usury  or  illegality  what- 
ever, and  that  he  is  the  true  and  lawful  holder  of  said  note  in 
good  faith,  and  entitled  to  recover  thereon  in  the  manner 
prayed  for  in  his  complaint. 

The  action  was  tried  May  17, 1852,  before  the  Hon,  Lewis 
H.  Sandford  and  a  jury. 

The*  execution  and  endorsement  of  the  note  were  admitted, 
and  read  in  evidence. 

The  defendant  then  called  as  a  witness,  Silas  M.  Crandall, 
who  testified,  that  he  received  the  note  in  question,  and  other 
notes  from  tie  defendant,  and  gave  that  note  and  the  other 
notes  to  Silas  Davenport,  to  raise  money  upon.    The  defendant 
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received  nothing  upon  them.  He  gave  to  Davenport,  at  the 
same  time,  the  note  in  action,  and  another  note  made  by  the 
defendant  for  $736  93,  a  note  made  by  R.  Heslewood  for  $450, 
and  a  note  made  by  Schlosser  for  $117  50. 

On  his  cross-examination,  he  admitted  that  the  defendant 
re6eived  no  consideration  for  his  notes ;  one  of  the  other  notes, 
the  Schlosser  note,  was  a  regular  note,  the  other  was  not ;  that 
the  defendant  did  not  give  both  notes  at  the  same  time ;  that 
the  note  for  $819  68  was  given  after  the  other ;  that  he  gave 
these  notes  to  Davenport  some  time  in  March,  1851 ;  that  he 
gave  him  no  other  notes  at  that  time  to  raise  money  upon  for 
him;  that  he  was  to  give  the  defendant  the  money  for  his 
notes ;  there  was  no  time  mentioned  when  he  was  to  give  him 
the  money,  nor  any  particular  money  that  he  was  to  give  him ; 
that  the  defendant  was  to  have  the  money  when  he  wished, 
and  that  he  had  the  right  to  call  for  the  money  at  any  time ; 
that  he  never  paid  the  defendant  for  the  notes ;  that  he  would 
have  paid  the  defendant  if  he  had  called  for  it,  and  that  he  had 
got  the  money ;  the  notes  were  for  his  benefit  thus  far,  that  he 
could  use  the  money  till  defendant  called  for  it. 

Silas  Davenport  testified,  that  he  got  the  note  in  action  for 
$819  68,  and  a  note  of  the  defendant's  for  $736  93,  and  a  note 
of  Heslewood's  for  $450,  and  one  of  Schlosser's  for  $117  50, 
about  the  18th  March,  1851 ;  that  he  received  these  notes  from 
Crandall ;  on  the  18th  March,  1851,  he  received  from  William 
A.  Beecher,  $1,500  on  these  notes,  and  that  he  gave  him  his 
memorandum  check  for  $1,500,  dated  March  18th,  1851, 
and  left  with  him  the  above-mentioned  notes ;  that  he  borrowed 
the  money  on  the  security  of  these  notes ;  that  he  borrowed 
it  on  the  18th  day  of  March,  1851 ;  that  he  did  not  t ecollect  of 
any  specific  agreement  made  at  the  time  of  this  loan  between 
him  and  said  Beecher;  that  he  had  made  several  loans  of  him 
at  several  times  previously,  which  were  at  eighteen  pence  per 
day  on  one  hundred  dollars. 

This  testimony  was  objected  to  by  the  plaintiff's  counsel,  and 
the  court  held  it  to  be  immaterial,  unless  there  was  something 
proved  to  connect  this  affair  with  those  loans  or  terms. 

That  on  the  9th  day  of  April,  1851,  he  paid  Mr.  Beecher 
$500,  and  he  returned  him  the  defendant's  note  for  $736  93, 
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and  he  paid  him  $61  88,  for  the  use  of  the  $1,600,  from  the 
18th  March,  1861,  to  that  day,  according  to  his  memorandum, 
and  gave  Mr.  Beecher  a  new  memorandum  check  for  $1,000, 
dated  April  9,  1852.  Mr.  Beecher  gave  him  no  money  that 
day. 

A  question  was  then  put  f|s  to  what  agreement  was  made  on 
the  9th  day  of  April,  1851,  between  the  witness  and  Mr.  Beech- 
er, respecting  the  interest  upon  the  loan  of  $1,000 ;  but  the 
court,  on  the  objection  of  the  plaintiff's  counsel,  and  the  witness 
stating  that  there  was  no  money  paid,  or  advance  made  by 
Beecher  on  that  day,  refused  to  let  it  be  answered ;  the  defend- 
ant's counsel  excepted  to  the  ruling. 

The  witness  further  testified,  that  on  or  about  the  15th  day 
of  July,  1851,  his  check  for  $1,000  was  in  Mr.  Beecher's  hands. 
That  William  H.  Scofield  has  since  sued  him  on  that  check ; 
Heslewood's  note  was  paid  at  maturity,  prior  to  July  15, 
1851. 

The  evidence  of  the  witness  as  to  what  occurred  on  the  9th 
of  April,  and  as  to  the  check  of  $1,000,  and  as  to  the  payment 
of  the  Heslewood  check,  was  all  and  each  part  of  it  objected  to 
by  plaintiff's  counsel,  as  irrelevant  and  not  within  the  issue  in 
the  cause. 

The  witness  further  stated,  that  on  the  15th  July,  1851,  he 
went  to  Mr.  Beecher's  with  the  defendant ;  he  knew  no  other 
person  as  principal,  up  to  that  time,  but  Mr.  Beecher. 

The  witness  was  shown  two  papers,  which  are  in  the  words 
and  figures  following : 


S.  Davknpokt 

F.  A.  Tallmadge,  April  14, 

-    150 

L.  Schlosser, 

May  14, 

.    117  60 

H.  H.  Gunter, 

July  27, 

-■      -    819  68 

Do. 

Aug.  27,         - 

-    840  16 

Do. 

July  20, 

-    59016 

H.  Durbridge, 

June  6, 

-    750 

Robt.  Hunter, 

Aug.  26, 

-    418  87 

3,684 
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McL  28,  500 
April  9,  1,000 
May  10,  1,300  75 


2,800  75 
Hay  23,    100 


2,700  75 
450  00 

2,250  75 


2d 
Amount  of  loan  July  15,  $2,720  48. 

The  witness  also  testified,  that  on  the  15th  July,  1851,  these 
papers  were  made  out  by  Mr.  Jones,  Mr.  Beecher's  clerk,  in 
his  presence,  and  delivered  to  the  witness  by  his  direction. 

These  papers  were  then  offered  to  be  read  in  evidence  to  the 
jury ;  but,  on  the  objection  of  the  plaintiff's  counsel,  the  court 
decided  they  could  not  be  read  to  the  jury ;  to  which  ruling  the 
defendant's  counsel  excepted. 

The  witness  further  testified,  that  the  note  for  $590  16,  men- 
tioned in  the  above  paper,  was  given  to  Mr.  Beecher  on  some 
occasion,  but  he  could  not  tell  on  what;  it  was  in  another 
operation. 

The  defendant's  counsel  then  offered  to  show,  that  the  two 
notes  mentioned  in  the  papers  just  offered,  as  made  by  the 
defendant  for  $590  16,  and  $840  19,  respectively,  had  been 
paid  by  the  defendant,  and  presented  the  notes.  This  evidence 
was  also,  on  the  objection  of  the  plaintiff's  counsel,  excluded 
by  the  court ;  to  which  decision  defendant's  counsel  also 
excepted. 

Other  evidence  was  offered,  but  which  was  rejected  by  the 
judge. 

The  learned  justice  thereupon  stated,  that  the  defendant  had 

failed  to  prove  his  defence,  and  directed  the  jury  to  find  for  the 
plaintiff  for  the  amount  of  the  note  and  interest    To  this  state- 
ment and  direction  the  defendant's  counsel  again  excepted, 
D—I  17 


\ 
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The  jury  found,  as  directed,  a  verdict  for  the  plaintiff  for 
$865  09. 

Application  was  now  made  for  a  new  trial  upon  the  excep- 
tions. 

A.  Thompson,  for  the  defendant,  made  aad  argued  the  fol- 
lowing points — 

L  The  first  paragraph  of  the  answer,  denying  that  the  plain- 
tiff was  the  ldwfol  holder  and  owner  of  the  note,  and  defend- 
ant's total  indebtedness  to  the  plaintiff  on  said  note,  was  a 
sufficient  answer  to  let  in  the  defendant's  defence  of  usury. 
Because,  1.  Usury  always  could  be  given  in  evidence  under 
the  general  issue  without  special  plea.  (1  Strange,  498.)  2. 
New  matter  in  the  Code  means  something  arising  after  the 
giving  of  the  note,  and  which  avoids  the  payment  (Code,  § 
149,  2  Wend.  96 ;  5  Practice  Eep.  i4 ;  6  Prac.  Eep.  401.) 

II.  The  answer  sets  up  also  that  the  note  had  been  misap- 
plied; that  Beecher  had  been  notified  of  such  misapplication ; 
that  his  money  had  been  offered  to  him,  which  he  had  refused 
to  receive,  and  give  up  the  note. 

The  reply  takes  issue  with  the  answer,  and  asserts  that  the 
note  was  regularly  transferred  in  the  ordinary  course  of  busi- 
ness, and  was  taken  for  full  value  duly  paid  therefor,  without 
any  usury  or  illegality  whatever ;  and  that  the  plaintiff  is  the 
true  and  lawful  holder  of  the  note  in  good  faith,  and  entitled  to 
recover  in  the  manner  prayed  for  in  the  complaint. 

HL  The  complaint  and  reply  both  allege  an  original  Hold- 
ing by  the  plaintiff;  and  identify  the  plaintiff  with  the  first 
transfer  of  the  note ;  and  do  not,  as  claimed  on  the  trial,  set 
up  that  the  plaintiff  is  entitled  to  a  different  defence  from 
Beecher. 

IV.  If  it  were  necessary  to  set  up  the  defence  of  usury,  by 
answer,  it  was  sufficiently  set  up,  and  the  allegations  are  to  be 
liberally  construed  (Code,  §  159),  and  it  is  sufficient  to  prove 
the  loan,  or  forbearance,  according  to  its  legal  effect.    (2  Saun- 

•  ders's  PL  and  Ev.  897.) 

V.  No  value  was  given  for  this  note  prior  to  the  18th  March, 
1851,  when  Beecher  gave  Davenport  $1,500  on  his  check  foi 
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$1,500 ;  the  note  in  suit  $819  '68,  defendant's  note  for  $736  93, 
Heslewood's  note  for  $450,  and  Schloeser's  note  for  $117  50, 
being  left  as  security ;  and  then  it  first  had  a  legal  existence. 
This  transaction  was  usurious,  because, 

1.  Though  no  specific  agreement  was  made  that  day,  yet 
Davenport  had  made  several  previous  loans  for  eighteen  pence 
per  day  on  one  hundred  dollars ;  and  on  the  9th  of  April,  1851, 
he  paid  him  $51  88  for  the  use  of  $1,500  from  the  18th  March, 
1851,  to  that  day. 

2.  This  was  a  direct  connexion  of  this  loan  with  those  usu- 
rious terms,  and  proved  the  usury  according  to  the  judge's 
ruling.    (2  Sandford's  Rep.  64.) 

3.  This  giving  and  receiving  designedly  more  than  seven  per 
cent  per  annum  was  usury  without  other  proof  of  the  corrupt 
agreement,  than  the  giving  and  receiving  it,  such  payment  and 
receipt  is  primd  facie  evidence  of  a  corrupt  agreement.  (2 
Cowen's  Rep.  705.) 

VL  The  judge  erred  in  deciding  that  the  defendant  had 
failed  to  prove  his  defence.    Because, 

1.  No  explanation  was  given,  and  the  proof  was  full,  and  the 
judge  was  bound,  as  matter  of  law,  to  have  charged  that  the 
usury  was  proved.    (2  Cowen,  705.) 

2.  If  any  claim  had  been  made  that  the  $51  88  had  been 
received  for  any*  other  cause,  that  should  hqve  been  passed  on 
by  the  jury,    (2  Cowen,  706.) 

VJ1.  The  judge  erred  in  not  allowing  testimony  as  to  the 
agreement  between  Davenport  and  Beecher  on  9th  'April, 
1851 ;  also  the  papers  made  out  July  15th,  1851,  by  Beecher's 
direction,  and  Beecher's  claiming  more  money  on  that  day 
than  was  due.    Because, 

1.  The  securities  were  altered  on  9th  April,  1851,  and  a  new 
check  given,  and  usurious  premium  paid  for  the  past ;  and  the 
evidence  would  have  shown  directly  that  the  loan  of  $1,500 
was  usurious;  and  the  renewal  for  $1,000  was  on  the  same 
terms ;  ai*ci  the  statements,  written  and  verbal,  made  on  the 
loth  July,  1851,  if  admitted,  would  have  shown  the  usury  also. 

V11L  The  judge  erred  also  in  refusing  to  receive  the  testi- 
mony offered  in  the  28th,  29th,  and  30th  folios  of  the  ease, 
Because, 
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1.  Each  matter  thus  offered  had  been  set  up  in  the  answer, 
and  denied  by  the  reply  and  the  defendant  was  entitled 
prove  his  defence.  The  issue  was  not  immaterial ;  the  issue 
was,  whether  Davenport  loaned  the  face  of  the  notes,  or  the 
face  of  his  check.  The  jury  could  have  found  against  the 
usury,  and  yet  given  judgment  for  the  money  loaned. 

2.  All  the  paper  was  then  in  Beecher's  hands.  If  the  evi- 
dence had  been  admitted,  it  would  have  shown  only  about  $5 
70  due  on  the  whole  of  the  paper ;  and  all  due  15th  July,  1851, 
was  offered  to  be  paid. 

IX.  The  judge  erred  also  in  refusing  the  other  testimony 
offered.    Because, 

1.  Each  issue  between  the  parties  had  been  proved  for  the 
defendant. 

2.  The  plaintiff  alleged  the  note  was  regularly  transferred  to 
the  ordinary  course  of  business.  It  was  proved  to  have  been 
transferred  usuriously  and  misapplied ;  and  it  was  offered  to  be 
shown  that  Beecher  knew  it.  The  plaintiff  claimed  nothing 
more  than  Beecher's  title,  nor  could  he,  for  he  took  the  note 
after  it  was  due.    (6  Wend.  621,) 

3.  The  plaintiff  claimed  only  on  Beecher's  title ;  if  he  claimed 
that  he  was  entitled  to  recover  on  account  of  any  other  person 
having  taken  the  note  in  good  faith  for  value,  before  it  was 
due,  he  should  harve  shown  such  person's  title ;  and  the  defend- 
ant was  not  bound  to  trace  the  note  from  Beecher  to  the  plain- 
tiff. (2  Denio,  609 ;  4  Denio,  63 ;  4  Barn.  &  Cress.  330 ;  0 
Barn.  &  Cress.  338  and  208 ;  4  Adol.  &  Ellis,  338.) 

C.  P.  Kwldamd,  for  plaintiff,  contra. 

The  whole  gravamen  of  the  answer  is,  that  this  note  was  an 
accommodation  note,  and  that  one  Davenport  delivered  to  W. 
A.  Beecher  this  note  and  another  note  of  defendant  for  $840 
16,  and  another  for  $590  16,  and  a  note  of  Tallmadge  for  $150, 
of  Schlosser  for  $117  50,  of  Durbridge  for  $750,  and  of  Hunter 
for  $418  87 ;  as  collateral  to  loans  made  by  Beecher  to  Daven- 
port, namely,  $500  on  18th  March,  1851,  $1,000  April  9, 1858, 
and  $1,300  May  16, 1851,  and  that  these  loans  were  usurious. 

Unless  this  contract  is  proved  substantially  as  laid,  the  defence 
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of  course  fails ;  and  instead  of  being  proved,  it  is  wholly  dis* 
proved  by  defendant's  testimony. 

1.  From  Crandall's  testimony  it  appears  that  this  note  was  a 
business  note. 

2.  The  contract  between  Beecher  and  Davenport  is  proved 
to  have  been  as  follows : — 

Davenport,  on  18th  March,  1851,  delivered  to  Beecher,  as 
collateral  to  a  loan  of  $1,500,  the  following  notes  :— - 

This  note  in  suit       -  $819  68 

Another  note  of  defendant  for  -        -  $736  93 

Heslewood  note       -  $450  00 

Schlosser's $117  50 

And  that  no  agreement  was  made  as  to  the  rate  of  interest  on 
this  loan. 

This  ends  the  case,  and  required  the  judge  to  charge  as  he 
did,  that  the  defendant  had  failed  in  his  defence. 

II.  The  defence  set  up  is  usury,  but  the  defendant  also  al- 
leges some  payments  on  the  loans  alleged  in  the  answer.  These 
loans  not  being  proved,  but  disproved,  it  'follows  that  no  evi- 
dence of  payment  was  admissible.  No  payment  proved '  or 
offered  was  admissible  under  the  pleadings  and  under  the  proof 
showing  the  loan  really  made.  The  defendant  did  not  set  up 
the  loan  really  made,  nor  any  payment  on  that  The  Hesle- 
wood note  is  nowhere  stated  in  the  answer. 

But  this  question  is  not  raised  in  the  case;  defendant  took 
no  exception  on  this  subject. 

IIL  The  judge  properly  excluded  the  question  put  No 
money  was  then  paid,  or  advance  made  or  agreed  to  be :  of 
course  there  could  not,  then,  have  been  any  agreement  for  usu- 
rious interest  Besides,  the  defendant  had  not  at  all  proved 
the  contract  of  loan  set  up. 

IV.  The  judge  properly  excluded  the  papers  offered.  1.  The 
defendant  had  wholly  failed  to  prove  any  contract  under  which 
these  papers  could  be  evidence.  2.  They  were  at  most  but  the 
declarations  of  a  former  holder  of  the  paper.  (Stark  v.  Boswelly 
6  Hill,  405 ;  Whitaker  v.  Brawn,  8  Wend.  490 ;  Bristol  v. 
Damn,  12  Wend.  142 ;  Paige  v.  Cagwin,  7  Hill,  361.)  3.  They 
could  not  be  evidence  against  the  plaintiff,  till  some  evidence 
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was  given  to  show  that  Bulkley  and  Clafflin,  of  whom  he  pur- 
chased the  note,  were  not  bond  fide  holders,  or  that  they 
received  the  note  after  its  maturity.  {Nelson  v.  Cowing,  6  Hill, 
336 ;  Pratt  v.  Adams,  7  Paige,  629 ;  Pmkerton  v.  Bailey,  8 
Wend.  600 ;  Watermcm  v.  Barrett,  4  Harr.  Del.  811 ;  Jones 
v.  Wescott,  2  Brevard,  166 ;  3  Day,  311,  per  Livingston,  J.) 

V.  The  judge  properly  excluded  the  evidence  as  to  payment 
of  the  notes  of  $840 16  and  $590 16,  as  being  wholly  irrelevant 
under  the  proof  in  the  cause :  they  had  no  connexion  with  the 
$1,500  loan.  He  also  correctly  excluded  the  evidence  as  to 
the  offer  made  by  defendant  to  Beecher.  No  offer  could  be  of 
any  materiality.  This  testimony  is  also  liable  to  the  objections 
stated  under  the  fourth  point.  He  also,  for  the  same  reasons, 
correctly  excluded  the  evidence  as  to  what  Beecher  claimed. 

VI.  Under  the  pleadings  and  evidence,  the  judge  could  not 
rule  otherwise  than  he  did,  namely,  that  "  the  defendant  had 
failed  in  his  defence." 

Dues,  J. — We  think  that  the  learned  judge  who  tried  this 
cause  rightly  instructed  the  jury  to  find  a  verdict  for  the  plain- 
tiff for  the  full  amount  that  was  claimed,  since  we  agree  with 
him  in  the  opinion  that  the  proof  wholly  failed  to  sustain  the 
defence  set  up  in  the  answer.  All  the  material  allegations  in 
the  complaint  were  admitted  by  the  answer ;  and  there  was,  in 
reality,  no  question  of  fact  arising  upon  the  pleadings  and  evi- 
dence that  could  properly  have  been  submitted  to  the  determi- 
nation of  the  jury. 

It  has  been  contended  that  the  answer  sets  up  two  or  more 
defences  not  inconsistent  with  each  other,  and  distinct  in  them- 
selves ;  but  it  seems  to  us  quite  evident  that  the  only  defence 
which  it  sets  up  is  that  of  usury.  It  is  true,  that  the  answer 
alleges  that  the  defendant  received  no  value  for  the  note  in 
suit,  and  that  it  was  misapplied  by  the  agent  in  whose  hands 
it  was  placed  to  be  negotiated  for  his  benefit ;  but  it  contains 
no  averment  that  either  the  plaintiff,  or  Bulkley  and  Clafflin, 
from  whom  he  purchased  the  note,  or  Beecher,  to  whom  it  was 
first  negotiated,  had  any  notice  of  its  fraudulent  misapplication, 
nor  was  there  the  slightest  evidence  to  bring  home  this  know- 
ledge to  either  of  them.    The  plaintiff,  indeed,  purchased  the 
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note  when  it  was  overdue,  and  therefore  took  it  subject  to  any 
subsisting  equity ;  but  no  equity,  of  which  the  defendant  was 
entitled  to  avail  himself,  is  either  averred,  or  proved,  to  have 
been  then  attached  to  it.  Hence,  the  averment  that  the  defen- 
dant received  no  consideration  for  the  note,  when  he  placed  it 
in  the  hands  of  Crandall,  is  not  otherwise  important  than  as 
connected  rfith,  and  indeed  forming  a  necessary  part  of,  the 
defence  of  usury.  As  to  the  allegation  of  a  partial  payment,  it 
is  not  distinctly  connected  even  in  the  answer  with  the  note  in 
controversy ;  and  the  proof  offered  upon  the  trial  related  wholly 
to  other  notes,  and  was  therefore  properly  rejected  as  irrele- 
vant The  whole  case,  therefore,  turns  upon  the  question 
whether  the  defence  of  usury,  as  set  forth  in  the  answer,  was 
established  by  the  evidence  upon  the  trial ;  or,  more  properly, 
was  any  evidence  given  in  support  of  this  defence  which  the 
judge  ought  to  have  submitted  to  the  jury ;  and  the  necessary 
answer  to  this  question  is,  that  not  only  were  the  allegations  in 
the  answer  embodying  the  defence  of  usury  unsustained  by 
proof,  but  they  were,  in  reality,  contradicted  and  disproved  by 
the  very  witnesses  who  were  adduced  to  support  them. 

The  allegations  in  the  answer  are,  that  the  note  in  suit  and 
two  other  note?  made  by  the  defendant, — one  for  $840  16,  the 
other  for  $590  16,— a  note  of  F.  A.  Tallmadge  for  $150,  another 
of  L  Schlosser  for  $117  50,  another  by  W.  Durbridge  for  $750, 
and  another  by  K.  Hunter  for  $418  87,  were  all  delivered  by 
Crandall  to  Davenport,  and  by  him  placed  in  the  hands  of 
Beecher,  as  collateral  security  for  three  several  loans  made  to 
him  by  Beecher,  one  of  $500  on  the  18th  March,  1851,  one  of 
$1,000  on  the  9th  of  April,  and  the  last  of  $1,370  75  on  or 
about  the  16th  May,  in  the  satne  year ;  and  that  each  of  these 
loans  was  made  upon  an  express  agreement  that  Davenport 
should  pay,  and  Beecher  receive,  18$  cents  upon  each  $100  for 
each  day  that  the  loan  or  forbearance  should  continue. 

The  transaction,  as  proved  by  Davenport,  was,  that  on  the 
18th  March  he  borrowed  from  Beecher  the  sum  of  $1,500,  on 
the  security  of  the  note  in  suit,  of  another  note  made  by  the 
defendant  for  $716  93,  a  note  of  B.  Heslewood  for  $450,  and 
the  Schlosser  note  for  $117  £>0,  and  none  other ;  and  that  when 
this  loan  was  made  there  was  no  specific  agreement  whatever 
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between  him  and  Beecher  as  to  the  rate  of  interest'  to  be 
paid. 

The  answer  alleges  that  there  were  three  loans,  founded  upon 
the  security  of  seven  different  notes,  and  upon  an  express 
agreement  for  the  payment  of  an  usurious  rate  of  interest 

The  proof  is,  that  there  was  but  a  single  loan,  not  corres- 
ponding in  amount  with  either  of  those  stated  in  the  answer, 
founded  upon  the  security  of  four  notes  only,  two  of  which  are 
not  mentioned  at  all  in  the  answer,  and  accompanied  by  no 
agreement  whatever  as  to  the  rate  of  interest. ' 

It  is  needless  now  to  inquire  whether  other  circumstances 
were  not  proved  by  Davenport,  from  which  the  jury  would 
have  been  warranted  to  infer  that  the  loan  made  to  him  was, 
in  fact,  usurious,  notwithstanding  there  was  no  express  agree- 
ment to  that  effect  at  the  time  of  the  loan;  for  even  had  an 
express,  contemporapeous,  and  clearly  usurious  agreement  been 
proved,  it  would  still  have  been  the  duty  of  the  judge  to  have 
instructed  the  jury  that,  from  the  variance  between  the  usury 
as  alleged,  and  the  usury  as  proved,  the  defence  had  wholly 
failed,  and  consequently,  that  the  plaintiff  was  entitled  to  their 
verdict.  He  could  not  have  instructed  them  otherwise,  without 
departing  from  the  rule  that  has  uniformly  prevailed  in  courts 
of  law,  as  well  as  of  equity,  that  where  usury  is  specially 
pleaded,  the  proof  upon  the  trial  or  hearing  must  correspond, 
in  all  respects,  with  the  allegations  in  the  pleadings,  or  the 
defence  will  be  overruled ;  unless  the  correspondence  is  exact 
and  entire,  the  proof  must  be  wholly  rejected.  (Tate  v.  Wdr 
Img,  8  Term  K.  588 ;  Vroom  v.  Dttmas,  4  Paige,  526,  533 ; 
New  Orleans,  G.  <fk  B.  Co.  v.  Derby,  8  Paige,  458 ;  Howe  v. 
PhUUpSy  2  Sand.  CH.  Ca.  14.)  The  last  of  the  cases  cited, 
Howe  v.  PkHUpSj  is  particularly  strong,  since  the  fact  of  usury 
was  clearly  proved,  and  the  only  variance  between  the  proof 
and  the  allegation  was,  that  the  excess,  above  the  legal  rate  of 
interest,  was  somewhat  less  than  the  amount  specified  in  the 
answer. 

We  certainly  have  no  inclination  to  depart  from  the  rule 
which  the  decisions,  to  which  we  have  referred,  and  many 
others,  so  clearly  establish,  nor  do  we  apprehend  that  the 
provisions  of  the  Code  have  released  us  from  the  obligation  of 
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Mowing  it  We  have  now,  indeed,  a  large  discretion  in 
amending  pleadings  so  as  to  conform  them  to  the  facts  of  the 
case,  as  disclosed  by  the  evidence,  and  we  have,  not  unfre- 
quently,  exercised  this  power  at  a  General  Term,  even  when  no 
motion  to  amend  had  been  made  upon  the  frial ;  but,  in  our 
judgment,  it  would  not  be  a  proper  exercise,  but  an  abuse  of 
our  discretion,  so  to  amend  an  answer  after  a  trial,  as  to  let  in 
the  defence  of  usury  against  a  holder  for  value,  and  without 
notice,  of  negotiable  paper.  It  has,  however,  been  insisted, 
that  no  amendment  of  the  answer  was  necessary  in  the  present 
case,  to  let  in  the  defence  of  usury,  but  that,  striking  from  the 
answer  all  the  specific  allegations  which  the  proof  failed  to 
sustain,  the  defence  was  admissible  under  the  general  denial 
which  the  answer  contains,  that  the  plaintiff  was  the  lawful 
holder  and  owner  of  the  note,  and  that  the  defendant  was 
indebted  to  him  thereon  in  the  sum  claimed  to  be  due,  or  in 
any  sum  whatever.  But  these  positions  appear  to  us  so  mani- 
festly groundless,  that,  had  not  the  defence  of  usury  been 
specially  pleaded,  the  answer  would,  in  our  opinion,  have  been 
plainly  frivolous,  and  the  plaintiff  entitled  to  an  immediate 
judgment  The  answer  controverts  no  material  averment  in 
the  complaint  It  admits  the  making  and  transfer  of  the  note, 
and  its  possession  by  the  plaintiff,  and  these  are  all  the  facts 
which  the  plaintiff  was  bound  to  aver,  and  if  denied,  to  prove, 
in  order  to  maintain  his  action.  Hence  the  denial  in  the 
answer,  that  the  plaintiff  was  the  lawful  owner  of  the  note, 
and  that  the  defendant  was  indebted  to  him  thereon,  raised  no 
issue  of  fact  whatever,  but  was  a  denial  merely  of  a  conclusion 
of  law,  which,  as  such,  the  judge  upon  the  trial,  so  far  from 
admitting  evidence  under  it,  was  bound  to  disregard  as  irrele- 
vant and  nugatory.  We  are  in  the  constant  habit  of  striking 
out  such  a  denial  as  irrelevant  or  frivolous,  and  we  believe 
that  the  same  construction  has  uniformly  been  given  to  it  by 
the  judges  of  the  Supreme  Court.  (Pieraon  v.  Squire,  1  Code 
Eep.  91,  id.  84;  McMurray  v.  Oifford^  5  Howard  P.  R.  14; 
Biddington  v.  Davis,  6  Howard,  402.)  The  Code  has  given 
no  sanction  to  the  revival  in  any  form  of  a  general  issue,  under 
which  facts,  in  their  nature  constituting  a  defence,  although 
not  averred  in  the  answer,  may  be  given  in  evidence  upon  the 
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trial;  and,  facts  tending  to  prove  that  a  promissory  note,  or  any 
other  contract,  was  void  in  its  origin  upon  the  ground  of  usury, 
fraud,  duress,  <fcc,  are,  in-  their  nature,  just  as  certainly  mat- 
ter of  defence,  as  facts  subsequently  arising ;  and  there  exists, 
consequently,  the*  same  necessity  for  averring  them  specifically 
in  the  answer.  The  system  of  pleading  which  the  Code  has 
introduced,  whatever  objections  upon  other  grounds  may  be 
made  to  it,  rests  upon  very  sound  and  obvious  principles.  The 
complaint  must  distinctly  aver  all  these  facts  which,  if  denied, 
the  plaintiff  must,  in  the  first  instance,  prove  upon  the  trial,  in 
order  to  maintain  his  action.  The  answer  must  aver  as  dis- 
tinctly all  those  which,  when  the  case  of  the  plaintiff  is  admit- 
ted or  proved,  the  defendant  must  prove,  in  order  to  defeat  a 
recovery.  There  are  other  questions  arising  upon  the  evidence 
in  this  case,  which  we  have  deemefl  it  unnecessary  to  consider. 
It  may  be  seriously  doubted,  whether  the  note  in  suit  was  not 
a  valid  business  note,  in  the  hands  of  Crandall,  and  if  not, 
whether  there  was  any  evidence  that  it  was  first  transferred 
upon  a  usurious  consideration,  that,  under  any  state  of  the 
pleadings,  conld  properly  have  been  submitted  to  the  jury ; 
but  we  decline  to  express  a  definite  opinion  upon  these  ques- 
tions, as  we  prefer  to  place  our  decision  upon  the  single  ground, 
that  no  other  defence  than  that  of  usury  was  set  up  in  the 
answer,  and  that  the  allegations  in  the  answer  were  wholly 
unsustained  by  the  proof. 

The  exceptions  stated  in  the  case  are  overruled,  and  the 
judgment  upon  the  verdict  affirmed  with  costs. 


Stephen  Whitney,  Eesp'dt,  v.  Joseph  Meters,  Appellant 

The  plaintiff  demised  to  defendant  by  lease,  under  seal  signed  by  both  parties, 
dated  February  3d,  1849,  certain  premises  for  one  year  thereafter,  at  $700  per 
annum,  payable  quarterly  in  advance.  The  action  was  for  the  last  quarter's 
rent  The  defence  was  a  surrender  by  operation  of  law  prior  to  1st  of  February, 
1850,  and  also  an  eviction  during  the  last  quarter  in  March,  1850,  by  summary 
proceedings  at  the  instance  of  the  plaintiff. 

Held,  1st  That  an  absolute  and  unconditional  lease  by  parol  during  the  term,  of  the 
whole  premises,  to  a  new  tenant,  occupation  and  payment  of  rent  by  such  new 
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tenant  pursuant  thereto,  would  work  a  surrender  by  operation  of  law. 
2d.  That  a  parol  lease  for  leas  than  a  year  would  be  valid  in  law  and  effectual 
to  vest  an  estate  for  the  agreed  term  in  the  new  tenant :  that  there  was  no 
evidence  on  which  to  submit  to  the  jury  the  question  of  a  surrender.  8<L  That 
where  rent  is  payable  quarterly  in  advance,  an,  eviction  during  the  quarter, 
but  after  the  rent  becomes  due,  does  not  bar  an  action  for  the  rent  The 
most  the  evicted  tenant  can  equitably  claim  is  a  deduction  for  so  much  of  the 
quarter  as  elapses  after  his  eviction. 

(Before  Dura,  Campbzll,  and  Boswobth,  J.J.) 

October  18,  19 ;  Nov.  20,  1852. 

» 

Appeal  from  a  judgment  at  special  term  on  a  verdict  in  favor 
of  the  plaintiff.  The  action  was  brought  on  a  sealed  lease  exe- 
cuted by  both  parties,  dated  February  3d,  1849,  by  which  the 
plaintiff  leased  to  defendant  certain  premises  for  one  year  from 
the  1st  of  May  thereafter,  at  $700  per  annum,  payable  quar- 
terly in  advance,  and  by  which  the  defendant  covenanted  to 
thus  pay  the  rent,  and  not  to  assign,  let,  or  underlet  the  whole 
premises  without  the  written  consent  of  the  plaintiff  under  the 
penalty  of  forfeiture  and  damages.  The  complaint  alleged  the 
execution  of  the  lease,  its  terms,  and  entry  under  it  by  defend- 
ant, and  payment  by  defendant  of  the  first  three  quarters'  rent, 
and  non-payment  of  the  rent  for  the  last  quarter. 

The  defendant  admitted  in  his  answer  that  he  went  into  pos- 
session, and  that  he  had  fully  paid  three*  quarters  of  the  rent  of 
said  premises  due  and  owing  by  him  for  the  occupation  of  the 
premises. 

He  then  averred  that  before  the  rent  payable  February  1st, 
1850,  fell  due,  the  defendant  gave  up  possession  to  the  plaintiff 
with  his  assent. 

That  on  or  about  the  1st  of  February,  1850,  the  plaintiff  rented 
the  premises  to  David  and  Joel  Mandlebaum,  or  to  one  of  them, 
and  on  such  letting  they  or  one  of  them  paid  the  plaintiff  the 
rent  agreed  upon,  and  that  they  or  one  of  them  entered  into 
possession  as  tenants  of  the  plaintiff. 

That  on  or  about  the  9th  of  March,  1850,  the  plaintiff,  "  under 
the  statute  of  summary  proceedings,  obtained  judgment  against 
all  persons  claimed  by  said  plaintiff  to  be  then  in  possession  of 
said  premises,  and  entered  upon  and  took  possession  of  the  same." 

The  reply  .put  in  issue  the  new  matter  contained  in  the 
answer,  except  obtaining  the  judgment  by  summary  proceedings, 
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and  averred  "that  the  premises  were  unoccupied  when  he  took 
possession  of  the  same,  as  is  alleged  in  the  answer." 

Judge  Sandfokd,  before  whom  the  cause  was  tried,  charged 
the  jury  that  there  was  no  evidence  on  the  part  of  the  defend- 
ant to  warrant  them  in  finding  a  surrender  of  the  premises  to 
the  plaintiff;  that  the  jury  would  find  for  the  plaintiff,  deduct- 
ing such  sum  as  was  proportioned  to  the  amount  of  rent  from 
the  time  plaintiff's  new  tenant  took  possession  in  the  spring  of 
1850,  and  left  to  them  to  find  at  what  time  such  possession  was 
taken.  The  defendant  excepted  to  each  part  of  the  charge 
separately,  and  requested  the  court  to  charge  that  the  entry  of 
the  plaintiff  into  the  premises  before  the  expiration  of  the  quar- 
ter, for  the  rent  of  which  the  suit  was  brought,  was  an  eviction, 
and  that  the  plaintiff  could  not  recover  any  part  of  the  rent  for 
that  quarter.  He  refused  to  so  charge,  and  the  defendant 
excepted.  The  jury,  under  the  charge  given,  found  a  verdict 
for  the  plaintiff  for  $131TW,  to  the  first  of  April,  1851.  This  is 
an  appeal  by  the  defendant  from  the  judgment  entered  on  the 
verdict,  and  brings  up  for  consideration  the  correctness  of  the 
decisions  made  at  the  trial.  All  other  facts  essential  to  a  full 
understanding  of  the  case  are  stated  in  the  opinion  of  the 
court 

Brycm,  for  appellant,  made  and  argued  the  following  points — 

There  was  sufficient  evidence  on  the  part  of  the  defendant,  to 
go  to  the  jury,  on  the  question  of  a  surrender,  by  operation  of 
law,  of  the  premises  for  the  rent  of  which  this  action  was 
brought,  before  the  rent  accrued  due. 

There  was,  evidence  on  the  part  of  defendant,  to  show  that 
the  witness,  Julius  Mandlebaum,  went  into  possession  of  the 
premises  in  November,  1849,  and  was  substituted  as  a  tenant 
therein  by  mutual  consent  of  plaintiff  and  defendant. 

A  good  term,  from  November  to  May,  vested  in  Mandlebaum. 

That  the  plaintiff  collected  from  the  substituted  tenant  the 
rent  monthly,  showing  a  new  agreement,  the  defendant  always 
having  paid  quarterly. 

That  the  plaintiff  took  summary  proceedings  against  the  sub- 
stituted tenant  Mandlebaum,  to  get  him  out  of  possession  foi 
non-payment  of  rent 
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The  court  erred  in  ruling  that  there  was  no  evidence  of  a  sur- 
render of  the  premises,  and  ift  directing  the  jury  to  find  for  the 
plaintiff  on  that  point. 

There  was  a  change  of  possession  by  mutual  consent.  {Stone 
v.  Whitney,  2  Starkie  Bep.  235 ;  Thomas  v.  Cook,  2  Barn.  & 
Alder.  119 ;  Hamerion  v.  Stead,  3  Barn.  &  Cress.  473 ;  White- 
head  v.  Clifford,  5  Taun.  518 ;  Qrwmmom,  v.  Legge,  5  Barn.  & 
Adolph.  324 ;  NlehdU  v.  Atherton,  London  Jurist,  voL  ii.,  part 
1,  page  778 ;  2  Barbour,  180.) 

The  court  erred  in  charging  that  there  was  some  evidence 
that  the  plaintiff  entered  by  his  new  tenant  on  the  15th  April, 
1850.  It  being  admitted  by  the  pleadings,  that  the  plaintiff 
obtained  judgment  in  ejectment,  and  entered  March  9, 1850 ;  such 
entry  worked  at  least  a  discharge  of  the  rent  from  the  time  it 
took  place,  and  was  good  as  a  recoupment  against  the  plaintiff's 
claim.    {Hinsdale  v.  White,  6  Hill,  509 ;  Woodfall,  L.  &  T.) 

As  to  the  effect  of  not  specifically  denying  a  material  allega- 
tion in  answer,  see  Code,  sec.  168. 

The  court  erred  in  admitting  evidence  as  to  the  state  of  repairs 
of  the  premises,  and  the  nature  of  the  building ;  such  evidence 
was  immaterial,  irrelevant,  and  applied  to  no  question  in  issue. 
No  evidence  can  be  admitted,  which  does  not  tend  to  prove  or 
disprove  the  issue  joined.  (Russell  on  Ev.  vol.  ii.,  772 ;  Phillips 
on  Ev.  vol.  clxi.  and  Cowen  &  Bill's  notes,  vol.  ii. ;  Greenleaf, 
Starkie.) 

The  court  erred  in  refusing  to  charge  that  the  entry  of  the 
plaintiff  into  the  premises  before  the  expiration  of  the  quarter 
for  the  rent  of  which  the  suit  was  brought,  was  an  eviction. 

That  the  entry  on  March  9, 1850,  was  admitted,  and  that  the 
plaintiff  was  not  entitled  to  recover  rent  for  that  quarter.  {Burn 
v.  Phelps,  1  Starkie  K.  94 ;  4  Bawle  Bep.  339 ;  Taylor  L.  & 
T.  183,  285.) 

J.  Zarocque,  for  respondent,  insisted  on  the  following  points — 

L  The  rent  being  payable,  by  the  agreement,  in  advance,  the 
whole  quarter's  rent  for* that  quarter  ending  May  1,  1850, 
accrued  and  became  due  on  the  1st  February,  1850,  and  the 
plaintiff's  right  of  action  was  then  vested. 
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II.  There  was  no  valid  surrender  or  acceptance  of  the  pre- 
mises or  of  the  lease.  1.  The  evidence  distinctly  sfyows  that 
the  plaintiff  declined  to  accept  the  surrender,  and  made  the 
absolution  of  Meyers  from  his  liability  for  the  rent,  dependent 
upon  its  payment  by  Mandlebaum.  2.  If  he  had  verbally 
agreed  to  accept  Mandlebaum,  Mey ers's  assignee,  as  his  tenant, 
it  would  not  bind  him ;  the  lease  expressly  requiring  such  con- 
sent to  be  in  writing.  (Fpl.  26.)  3.  There  was  no  evidence  of 
the  acceptance  of  rent  from  Mandlebaum,  otherwise  than  on 
account  of  Meyers ;  the  receipts  not  having  been  produced,  and 
the  evidence  excluded  by  the  court  on  account  of  their  non- 
production.  (Fol.  36.)  4.  The  parol  surrender  would  be  void 
under  the  Statute  of  Frauds.  (2  B.  S.  194,  Sec.  6,  3d  Edit ;  1 
Archbishop,  6  East  86  of  York ;  Rowan  v.  Little,  11  Wend. 
616  and  621 ;  Grozwett  v.  Cram,  7  Barb.  191 ;  and  cases  cited.) 

m.  There  was  no  eviction.  1.  The  judgment  without  exe- 
cution was  not  an  eviction ;  and  if  it  were,  did  not  divest  the 
right  of  the  plaintiff  to  the  rent  which  had  fallen  due  on  the  first 
of  February  preceding.  (Smsdalev.  ItfyA*,  6  Hill,  507.)  2.  The 
entry  of  Lettman,  after  the  defendant  and  Mandlebaum  had 
abandoned  the  possession,  was  no  eviction.  The  lease  to  him 
gave  him  the  right  to  the  possession  only  from  the  first  of  May. 

IV.  The  rulings  of  the  court  upon  the  questions  of  evidence 
and  the  charge  to  the  jury  were  correct. 

Br  the  Coubt.  Bosworth,  J.— The  important  question  in 
this  case  is,  did  the  judge  before  whom  it  was  tried  correctly 
decide  "  that  no  evidence  had  been  given  on  the  part  of  the 
defendant,  sufficient  to  go  to  the  jury  on  the  question  of  a  sur- 
render of  the  lease  in  question?" 

If  it  was  agreed  absolutely  and  unconditionally  between  the 
plaintiff,  defendant,  and  Mandlebaum,  that  plaintiff  would 
accept  the  latter  as  his  tenant  in  lieu  of  the  defendant  for  the 
residue  of  the  term,  and  take  payment  of  the  rent  monthly  in 
advance,  instead  of  quarterly,  at  the  rate  of  $700j^r  annum, 
and  if  this  agreement  was  executed  by  the  defendant's  yielding 
possession  to  Mandlebaum,  and  by  the  I3ftfer  taking  possession 
and  paying  rent  monthly  in  advance  to  the  plaintiff,  and  by 
the  plaintiff's  accepting  it  from  him  as  such  substituted  tenant 
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under  and  pursuant  to  such  agreement,  such  agreement  and 
acts  of  the  parties  under  it,  would  amount  to  a  surrender  of  the 
lease  by  "operation  of  law."  (1  Sand.  S.  C.  R.  5.  Bailey  v. 
Ddaplainey  1  Law  &  Eq.  R.  374 ;  Smith  &  Odes  v.  LoveU.) 

It  is  necessary,  in  order  that  the  new  agreement  may  be 
effectual  to  work  a  surrender  by  operation  of  law,  that  it  be 
valid  and  sufficient  to  vest  in  the  new  tenant  or  lessee  the  estate 
or  term  contemplated  by  the  agreement  of  the  parties,  and  bind 
him  to  pay  the  stipulated  rent.  (JSchiefflin  v.  Carpenter,  15 
Wend.  400 ;  Smith  v.  Nwer  <b  RoekfeUer,  2  Barb.  S.  0. 180. 
Doe  ex  dem.  v.  Cowrtenay,  11  Ad.  &  El.  N.  S.  702 ;  Doe  en 
dem.  v.  Poole,  id.  713.) 

A  lease  to  Mandlebaum  for  six  months,  the  balance  of  the 
term,  would  be  valid  though  made  by  parol. 

In  Doe  ex  dem.  Biddxdph  v.  Poole — Eblb,  J.,  in  delivering 
the  opinion  of  the  court,  says,  ".that  an  express  surrender  may 
be  on  condition  either  precedent  or  subsequent,  is  clear  upon 
the  authorities,  as  if  it  be  with  reservation  of  rent,  and  con* 
ditioned  to  be  void  if  the  rent  be  not  paid."  (Shep.  Touchst. 
307.)  A  condition  annexed  to  a  surrender,  may  revest  the 
particular  estate,  because  the  surrender  is  conditional."  (Go. 
lit.  218  b.) 

"This  being  so  as  to  express  surrenders,  we  can  discover  no 
reason  why  an  implied  surrender  may  not  also  be  taken  to  be 
conditioned  to  be  void  on  a  given  event  As  the  surrender  is 
by  implication  only,  it  is  equally  open  to  imply  a  conditional 
or  absolute  surrender;  and,  where  the  implication  of  a  condi- 
tional surrender  prevents  injustice  and  gives  effect  to  the  real 
intention  of  the  parties,  the  true  spirit  of  the  law  requires  that 
implication  to  be  made,  and  forbids  an  implication  leading  to 
the  contrary  consequences." 

Was  there  such  evidence,  as  made  it  the  duty  of  the  judge 
presiding  at  the  trial,  to  have  submitted  to  the  jury  the  ques- 
tion, whether  the  plaintiff  rented  the  premises  to  Mandlebaum 
for  the  last  six  months,  of  the  term,  and  whether  the  latter 
entered  and  occupied  under  such  letting  and  paid  rent  as  such 
tenant  to  the  plaintiff? 

The  only  evidence,  if  any,  which  made  it  incumbent  to  sub- 
mit that  question,  was  given  by  Mandlebaum,  who  waa  ex- 
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amined  de  bene  ease,  through  an  interpreter.  The  fact  that  it  was 
necessary  in  examining  him  to  have  the  aid  of  an  interpreter, 
shows  that  no  great  reliance  can  be  placed  on  his  capacity  to 
understand  and  repeat  accurately  what  was  said,  when  he  and 
the  defendant  and  the  plaintiff  held  the  conversation,  in  which 
it  is  claimed  the  new  parol  lease  was  made  to  the  witness. 
From  his  testimony  it  appears  that  he  bought  or  contracted  to 
buy  of  Meyers  his  interest  in  the  unexpired  term  of  the  lease 
before  the  two  went  to  see  the  plaintiff  on  the  subject.  The 
lease  contained  a  consent,  that  the  defendant  "would  not 
assign,  let,  or  underlet  the  whole  of  the  said  premises,  without 
the  written  covenant  of  the  party  of  the  first  part,  under  the 
penalty  of  forfeiture  and  damages." 

It  was  therefore  necessary  to  obtain  the  consent  of  the  plaintiff 
to  the  sale  made,  or  contracted  to  be  made,  of  the  lease  from 
the  defendant  to  Handlebaum.  The  following  questions  were 
put  and  answers  made  thereto  on  his  direct  examination,  viz : — 

Q.  What  took  place  when  you  hired  the  premises  of  the 
plaintiff  Mr.  Whitney?  (fol.  35.) 

A.  He  (meaning  the  witness)  bought  the  place  out  from  Mr. 
Meyers,  and  then  Mr.  Meyers  went  with  me  to  Mr.  Whitney ; 
he,  Meyers,  asked  Whitney  if  he  was  satified  that  Meyers  should 
sell  the  premises  out  to  witness.  Mr.  Meyers  told  me  I  had  to 
pay  the  rent,  fifty-eight  dollars  and  some  cents.  I  paid  it,  and 
Mr.  Whitney  gave  me  a  receipt  in  my  name. 

Q.  State  all  that  Meyers  said  to  Whitney  when  you  were 
there  to  take  the  premises,  and  all  that  Mr.  Whitney  said. 
(Objected  to  as  leading.) 

A.  I  went  there  with  Mr.  Meyers  and  my  brother,  David 
Mandlebaum,  went  to  the  office  of  Mr.  Whitney.  Mr.  Meyers 
said  there  is  a  man  who  wants  to  buy  my  house  out,  as  I  am 
going  to  Europe.  Mr.  Whitney  asked  him  what  man  I  be ;  Mr. 
Meyers  said,  I  (witness)  would  pay  the  rent  Mr.  Whitney  said 
he  was  satisfied  if  I'd  pay  the  rent 

Mr.  Meyers  had  the  lease  in  his  hand,  and  told  Whitney  he 
had  to  put  my  (witness's)  name  in  the  lease.  Mr.  Whitney  said 
it  was  no  use  to  put  his  name  in  it,  it  was  good  enough  if  wit- 
ness paid  the  rent  to  the  first  of  May,  and  got  a  receipt  in  his 
name.  (fol.  39.) 
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This  is  the  whole  conversation  at  the  time  the  new  parol 
lease  is  claimed  to  have  been  made,  to  which  the  witness  testi- 
fied on  his  direct  examination. 

According  to  this  not  a  word  was  said  about  letting  the  pre- 
mises to  Mandlebaum,  but  the  point  of  inquiry  was,  whether 
Mr.  Whitney  would  consent  that  the  defendant  should  sell  out 
to  him? 

The  cross  and  re-examination  of  the  witness  do  not  substan- 
tially vary  his  statement  of  the  actual  conversation  had  between 
him  and  the  plaintiff  and  the  defendant. 

The  following  questions,  and  answers  thereto,  occur  in  the 
testimony  of  the  witness,  but  not  in  the  order  here  stated : — 

Q.  How  did  you  engage  to  pay  the  rent  to  Whitney  ? 

A.  By  the  month,  and  in  advance. 

Q.  Did  you  so  pay  it? 

A.  I  did. 

Q.  Were  you  to  pay  the  rent  in  the  same  manner  that  Mr. 
Meyers  did — according  to  the  lease  ? 

A.  There  was  nothing  said  about  how  I  should  pay  the 
rent  (f.  53). 

Q.  Where  did  you  first  go  to  see  Mr.  Whitney  about  the 
premises,  and  when ;  give  the  day  and  month  of  the  year* 
(£46)? 

A.  Two  years  ago,  in  December,  1849,  at  his  office. 

Q.  In  what  month  did  yon  take  possession  of  the  premises 
(f.53)? 

A,  In  November,  1849,  for  the  last  six  months  before  the 
first  of  May,  1850. 

Q.  How  much  rent  hare  you  paid  Whitney  in  all  (£  71)  f 

A.  Three  months — $175. 

Q.  Did  you  pay  any  rent  on  the  first  of  February,  1850,  for 
the  quarter  commencing  on  that  day  I 

A.  I  paid  only  for  three  months. 

It  is  evident  that  there  is  no  evidence  thus  far  of  a  parol 
demise  of  the  premises  by  Whitney  to  Mandlebaum,  for  six 
months  from  Nov.  1, 1849,  or  for  any  other  period. 

The  witnesB  testifies  that  he  paid,  during  three  months,  rent 
to  Mr.  Whitney  monthly,  in  advance,  or  $58  88J  per  month, 
and  took  receipts  for  the  rent  so  paid*    JVol  evidence  of  the 
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contents  of  the  receipts  was  excluded  by  the  judge,  and  we 
think  the  decision  correct,  as  the  non-production  of  the  receipts 
was  not  satisfactorily  explained. 

Whether  the  receipts  by  their  terms  stated  the  rent  to  have 
been  paid  by  Mandlebaum,  as  a  tenant  of  Whitney,  or  on 
behalf  of  the  defendant,  did  not  therefore  appear.  The  non- 
production  of  the  receipts  would  not  justify  any  inference  or 
presumption  that  their  terms  were  adverse  to  the  plaintiff's 
claim. 

Confessedly,  there  has  been  only  nine  months'  rent  paid  in 
all,  including  the  three  months'  rent  paid  by  Mandlebaum. 

The  complaint  avers  that  "the  defendant  paid  the  three 
quarters'  rent,  which  fell  due  on  the  first  days  of  May,  August, 
and  November,  respectively  in  said  term,  but  has  not  paid  the 
quarter's  rent  falling  due  the  first  of  February,  1850." 

The  answer  admits  that  the  defendant  "  has  fully  paid  three 
quarters  of  the  rent  of  said  premises,  due  and  owing  by  him 
to  the  said  plaintiff  for  the  occupation  thereof." 

This  seems  to  be  an  express  and  unqualified  admission,  that 
all  the  rent  that  has  in  fact  been  paid,  has  been  paid  by  the  de- 
fendant, and  that  the  occupation  to  the  first  of  February  was  his 
occupation,  and  that  all  the  moneys  paid  were  due  and  owing 
from  him  for  such  occupation. 

The  answer  then  sets  up  a  surrender  of  the  lease  before  the 
accruing  of  the  rent  falling  due  on  the  first  of  February,  1850, 
that  the  defendant  gave  up  possession  of  the  premises  to  the 
plaintiff,  and  with  his  assent,  but  not  stating  when  this  was 
done.  It  then  alleges  that  on  or  about  the  first  of  February, 
1850,  the  plaintiff  let  and  rented  the  premises  to  one  David 
Mandlebaum,  to  Joel  Mandlebaum,  or  to  one  of  them,  and 
that  on  such  renting  they,  or  one  of  them,  paid  him  the  rent 
agreed  on  between  them  for  the  use  and  occupation,  and  that 
thereupon  they,  or  one  of  them,  entered  into  possession  of  said 
premises  as  tenants  to  the  plaintifis.  This  answer  is  signed  and 
verified  by  Meyers. 

If  there  was  any  parol  demise  of  the  premises  to  Joel  Man- 
dlebaum, it  must  arise  out  of  conversation  had  between  Meyers 
and  the  plaintiff!  Mandlebaum,  according  to  his  own  testi- 
mony, was  a  mere  listener  at  the  time  of  this  conversation* 
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He  does  not  swear  that  he  said  anything  himself.  As  the  aid 
of  an  interpreter  was  necessary  on  his  examination,  there  is  no 
very  great  presumption  that  he  could  have  taken  any  part  in 
making  this  parol  lease,  even  if  he  had  attempted  to  do  so. 
Its  terms  were  fixed,  if  one  was  made,  by  the  conversation  had 
between  Meyers  and  the  plaintiff  His  answer,  taking  it  to  be 
true,  does  not  imply  that  Meyers  had  much  knowledge  in 
relation  to  it,  as  he  does  not  undertake  to  state  when  it  was 
made,  or  whether  to  two  or  to  one,  and  if  to  but  one;  to  which 
one  of  the  two,  nor  its  terms. 

We  are  of  opinion  that  the  judge  correctly  refused  to  sub- 
mit the  question  of  a  surrender  to  the  jury.  The  evidence, 
taken  as  a  whole,  in  connexion  with  unequivocal  admissions 
contained  in  the  pleadings,  shows  that  Whitney  was  asked  to 
consent  to  a  sale  by  the  defendant,  of  his  interest  in  the  premises 
to  Mandlebaum,  and  that  he  did  consent,  and  said  it  would  be 
all  right  if  the  rent  was  paid  to  the  first  of  May.  That  as  the 
defendant  was  going  to  Europe,  he  probably  intimated  that  he 
would  not  insist  on  enforcing  his  right  to  be  paid  quarterly  in 
advance,  provided  it  was  punctually  paid  monthly  in  advance. 
But  he  did  not  agree,  and  was  not  asked  to  agree  to  resume 
possession  himself,  and  relet  the  premises  to  Mandlebaum. 

The  old  lease  was  not  given  up,  nor  was  a  request  made  that 
it  should  be.  According  to  Mandlebaum,  a  request  was  made 
that  his  name  should  be  inserted  in  the  lease.  If  he  is  correct 
in  this,  it  is  enough  to  say  that  it  was  not  done,  and  Mr.  Whit- 
ney declined  acceding  to  the  request 

Mr.  Whitney,  according  to  this  witness,  said  the  lease  "  was 
good  enough  if  witness  paid  the  rent  to  the  first  of  May,  and 
got  a  receipt  in  his  name."  Whatever  consent  was  given  or 
agreement  made  by  the  plaintiff,  it  had  this  condition  annexed 
to  it  There  was  a  failure  on  the  first  of  February,  1850,  to 
pay  either  a  quarter's  or  a  month's  rent  in  advance.  The  con- 
sent or  agreement  ceased  to  be  operative,  either  to  relieve  the 
defendant  from  his  liability  to  pay  the  quarter's  rent  falling 
due  that  day,  or  to  confer  any  right  on  the  defendant  to  occupy 
the  premises  thereafter.  The  testimony,  taken  together,  does 
not  tend  to  show  a  demise  by  the  plaintiff  to  Mandlebaum. 

The  objection  that  the  plaintiff  evicted  Haadlebftum  by  sum- 
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mary  proceedings  during  the  last  quarter,  .and  therefore  no 
rent  can  be  recovered  for  any  part  of  that  quarter,  is  wholly 
untenable.  Proceedings  were  commenced  about  the  9th  of 
March,  1850,  and,  according  to  the  language  of  the  answer,  the 
plaintiff  "  obtained  judgment  against  all  persons  claimed  by 
said  plaintiff  to  be  then  in  possession  of  said  premises,  and 
entered  upon  and  took  possession  of  the  same." 

It  is  not  stated  against  whom  the  proceedings  were  taken, 
nor  whether  they  were  had  against  persons  alleged  to  be  ten-' 
ants  of  Whitney,  or  undertenants  of  the  defendant,  whether  a 
warrant  was  issued  to  remove  the  parties  proceeded  against, 
nor  that  any  one  was  in  fact  dispossessed  by  virtue  of  such  pro- 
ceedings.   The  proceedings  themselves  were  not  put  in  evidence. 

Such  proceedings  operate  to  cancel  and  annul  the  relation 
of  landlord  and  tenant,  between  the  parties,  and  the  contract 
or  agreement  for  the  use  of  the  premises,  from  the  time  of ,  the 
issuing  of  the  warrant  for  the  removal  of  the  tenant  from  the 
demised  premises,  and  not  from  the  time  of  commencing  the 
proceedings  (2  R  S.  515,  §43 ;  6  Hill,  507 ;  Eemdale  v.  Whits.) 

In  this  case  the  rent  fell  due  on  the  first  of  February  for  the 
whole  succeeding  quarter.  The  rent  being  payable  in  advance, 
an  eviction  before  the  end  of  the  quarter  is  no  bar  to  an  action 
for  the  rent  that  had  previously  become  due.  (Giles,  Heoewer, 
<bo.  v.  Comstochy  270  of  4  Corns.) 

The  most  that  the  defendant  could  claim  on  any  equitable 
principle,  was  exemption  from  rent  for  so  much  of  the  quarter 
as  elapsed  after  the  plaintiff  took  possession  of  the  premises. 
The  jury  were  instructed  to  make  such  a  deduction,  and  they 
deducted  for  the  month  of  April.  The  charge  of  the  judge  on 
this  point  was  not  prejudicial  to  the  defendant,  and  we  are  satis- 
fied with  the  finding  of  the  jury. 

A  new  trial  must  be  denied,  and  the  judgment  appealed 
from  affirmed  with  costs. 
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8embU,  that  a  contract  in  writing  to  sell  and  deliver  coal  at  a  stipulated  price, 
although  signed  by  the  vendor  alone,  is  not  void  under  the  Statute  of  Frauds. 

Such  a  contract  is  mutual  on  its  face,  the  price  to  be  paid  for  the  coal  on  its 
deEvery  being  a  sufficient  consideration  for  the  undertaking  of  the  vendor  to 
deliver  it. 

Where  it  is  proved  that  the  vendor  by  any  subsequent  act  recognised  the  valid- 
ity of  the  contract,  it  is  probably  binding  on  both  the  parties ;  but  whether  it 
is  rendered  so  merely  by  its  delivery  to  the  vendee  ••dubitatur. 

When,  by  the  terms  of  the  contract*  the  vendee  was  to  direct  at  what  places  in 
the  city  of  New  York  the  coal  should  be  delivered;  the  designation  of  the 
places  by  a  notice  to  the  vendor  before  the  time  fixed  for  the  delivery  of  the 
coal,  is  a  condition  precedent  to  his  obligation  to  make  the  delivery. 

Hence,  in  an  action  claiming  damages  for  the  non-delivery  of  the  coal,  unless  it  is 
prored  that  the  requisite  notice  was  given  in  due  time  to  the  vendor,  the 
plaintiff  must  be  nonsuited. 

Hdd,  that  in  the  principal  case  this  necessary  proof  had  not  been  given. 

Judgment  for  defendant,  dismissing  complaint,  with  costs,  accordingly  rendered. 
(Before  Dun,  Campbkll,  and  Boswoxra*  J.J<) 
Oct  19,  20 ;  Nov.  20,  1862. 

This  action  was  brought  upon  a  bond  given  by  the  defend- 
ants on  an  attachment  issued  against  the  property  of  Jacob  Car- 
rigaif^  of  Philadelphia.  The  plaintiff  claimed  damages  against 
Carrigan  for  the  non-fulfilment  of  a  contract  to  deliver  coal, 
and  procured  an  attachment  to  be  issued  against  his  property 
in  New  York,  to  relieve  which  property  from  the  lien,  the 
defendants  gave  the  bond  in  question.  In  their  pleas-  the 
defendants  set  up  the  same  matters  in  defence,  which  Oarrigan 
might  have  interposed  had  he  himself  been  sued  upon  his  con- 
tract, The  pleadings  are  voluminous,  but  their  contents  need 
not  be  stated,  as  no  question  in  the  cause  turned  upon  their 
construction.  The  issues  made  by  the  pleadings  were  tried 
before  the  chief  justice  and  a  jury  in  May  term,  1852 ;  and  upon 
the  trial,  the  contract  given  in  evidence  was  as  follows : — 

"I  do  hereby  agree  to  deliver  to  J.  Selby  West,  at  such 
places  as  he  shall  direct,  during  the  months  of  August,  Septem- 
ber, and  October  next  in  about  equal  quantities  each  month, 
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five  hundred  tons  of  egg  and  five  hundred  tons  of  good  size 
stove  coal,  best  quality  of  red  ash  Peach  Orchard,  at  five  dol- 
lars per  ton,  cash,  or  interest  added,  after  delivery,  as  he  shall 
prefer.  The  above  coal  to  be  in  good  order  and  gross  tons. 
Credit  not  to  be  over  three  months. 

«  Mobms  Buckman,  Agent, 
"  For  Jacob  Carbigax,  Jr. 
«  New  York,  April  16, 1846." 

No  counterpart  was  executed  by  the  plaintiff.  A  brother 
of  the  plaintiff  testified  that  at  some  time  during  the  months  of 
August,  September,  and  October,  and  he  believed  in  Septem- 
ber, though  it  may  have  been  in  October,  he  heard  a  conver- 
sation between  the  plaintiff  and  Morris  Buckman,  who  had 
acted  as  agent  for  Carrigan  in  making  the  contract,  which  con- 
versation had  reference  to  the  place  where  the  coal  was  to  be 
landed,  and  the  plaintiff  told  Buckman  to  send  the  coal  to  the 
foot  of  28th  street.  The  counsel  for  the  plaintiff  also  put  in 
evidence  the  following  correspondence  between  the  plaintiff 
and  Carrigan  :— 

"  New  York,  Oct.  28th,  1846. 
u  Mr.  Jacob  Cabbigax,  Jr., 

"Deab  Sib, — Inclosed  you  have  a  copy  of  my  contract  with 
you,  no  part  of  which  has  been  filled.  The  time  for  perform- 
ance expires  on  the  31st  of  this  month.  As  I  wish  the  coal, 
although  it  is  too  late  to  forward  it  within  the  time  called  for 
in  the  contract ;  still,  if  you  will  deliver  me  the  coal  forthwith, 
I  will  receive  it  as  a  fulfilment  on  your  part,  otherwise  I  must 
hold  you  responsible.  Please  to  let  me  hear  from  you  by 
return  of  mail,  without  fail,  and  let  me  know  what  you  will  do 
about  it 

"J.  Selby  West." 

"  Philadelphia,  November  4th,  1846. 
"  Mr.  J.  Selby  West,  New  York : 

"Deab  Sib, — Your  note  of  October  28th  is  received.  As 
the  contract  made  with  you  called  for  you  to  notify  me  where 
the  coal  was  to  be  landed,  I  have  waited  and  waited  for  such 
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notice  from  yon,  knowing  your  means  were  bo  limited  you 
would  not  want  any  of  it  stored. 

"The  coal  has  been  ready  and  waiting  such  notice  from  you. 
I  am  certainly  a  little  surprised,  at  this  l&te  day,  to  receive 
such  a  note  from  you.  I  had  come  to  the  conclusion  that  you  did 
not  want  the  coal.  All  whom  I  sell  to  in  the  same  way  notify  me 
regularly  how  they  want  it  shipped,  and  at  what  pier  to  land  it 

"  Tours  respectfully, 

'  "  Jacob  Carrigan." 

The  plaintiff  then  proved  that  the  price  of  coal  in  the  city  of 
New  York  was  in  August,  1846,  $5  10  per  ton ;  in  September, 
$5  20 ;  and  in  October,  $5  42 ;  and  on  the  1st  of  November, 
$5  62.  The  defendants  offered  no  evidence,  but  moved  for  a 
nonsuit  on  various  grounds.  The  motion  was  denied  by  the 
judge,  reserving  the  right  to  afterwards  grant  a  nonsuit,  if  one 
ought  to  have  been  granted  at  the  trial.  The  court  instructed 
the  jury  that  the  plaintiff  was  entitled  to  the  difference  between 
the  contract  price  and  the  market  price  at  the  close  of  the 
month.    To  which  instruction  the  defendant  excepted. 

And  the  court  further  charged  that  the  jury  might  also  allow 
interest  on  that  difference. 

To  which  instruction  the  defendant's  counsel  also  then  and 
there  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  $208  33,  as 
damages  for  not  delivering  coal,  and  added  thereto  the  sum  of 
$23  51  for  the  costs  on  issuing  the  attachment. 

Ther  court  then  directed  a  verdict  for  the  plaintiff  to  be 
entered  for  $281  84,  subject  to  the  opinion  of  the  court  on  a 
case,  with  liberty  to  enter  a  nonsuit 

Either  party  to  be  at  liberty  to  turn  the  case  into  ft  bill  of 
exceptions. 

H.  8.  Dodge,  in  moving  that  a  nonsuit  be  entered,  insisted 
upon  the  following  points  and  authorities : 

L  The  only  evidence  furnished  of  the  contract  alleged  is  the 
paper  signed  by  Buckman.  It  does  not  appear  even  that  plaintiff 
assented  to  it  until  October,  1846,  much  less  that  he  ever  contract* 
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edtotakethecoaL  The  proof,  therefore^showsanofftrorpromise 
-  without  mutuality,  or  any  consideration  in  point  of  feet  (Chitty 
Contracts,  p.  15, 16,  &c. ;  Addison,  do.  p.  26,  &c. ;  Egerton  v. 
Mathews,  6  East.  307 ;  Lees  v.  WhUcomb,  5  Bing.  34 ;  Sykes  v. 
Dixon,  9  Ad.  &  E.  693 ;  UUca  <h  Schenectady  R.  R.  Co.  v. 
Brmckerhof,  21  Wend.  139.)  2.  The  word  "  agree  "  does  not 
import  a  consideration.  (JSTewconib  v.  Clark,  1  Denio,  226; 
Bennett  v.  Pratt,  4  Id.  275.)  3.  Although  it  may  be  construed 
as  the  promise  of  both  parties,  when  both  sign  the  same  paper. 
(Barton  v.  McLean,  5  Hill,  256 ;  Eno  v.  Woodworth,  4  Comst. 
240;)  but  not  where  one  party  only  executes.  {Payne  v. 
Ives,  3  D.  &  B.  664;  2  0.  M.  &  R  51.)      ' 

IL  The  same  objection  is  fatal,  if  a  consideration  were  proven 
extrinsically,  because  the  writing  does  not  express  it. 

1.  For  although  by  the  statute  of  frauds,  Carrigan  might  be 
charged,  although  the  plaintiff  had  signed  no  memorandum,  yet 
there  must  be  shown  such  a  contract  as  would  have  bound  the 
plaintiff  (if  he  had  signed  a  note  of  it),  and  the  consideration 
must  appear  in  the  memorandum  of  Carrigan. 

HI.  The  memorandum  is  not  sufficient,  because  it  is  not  the 
undertaking  of  Carrigan,  but  of  Buckman.  At  least  it  is  equi- 
vocal ;  and  parol  evidence  only  can  determine  the  ambiguity, 
which  is  inadmissible.  (Moss  v.  Livingston,  4  Comst  208 ; 
JFenly  v.  Stewart,  10  Leg.  Obs.  49.) 

IV.  There  was  no  evidence  whatever  famished  of  plaintiff's 
readiness  and  willingness  to  receive  the  coal,  except  his  offer  in 
the  letter  of  Oct.  28th,  when  it  was  too  late ;  and  this  offer  is 
rather  evidence  that  he  was  not  ready  before  October.  The 
third,  sixth,  ninth,  and  tenth  pleas  deny  this  allegation,  and 
plaintiff  was  bound  affirmatively  to  prove  it.  (Topping  v.  Root, 
5  Cowen,  404 ;  Cooniey  v.  Anderson,  1  Hill,  519.)  And  in  this 
case  he  could  not  prove  it,  without  proving  also  that  he  gave 
the  notice  where  to  deliver.  (Cook  v.  Ferrous  JSxr.  3  Wend. 
285.) 

V.  The  plaintiff  was  not  entitled  to  recover,  without  proof 
that  he  had  named  and  directed  the  piers  for  delivery  as  stipu- 
lated. The  only  proof  of  this  allegation  (which  is  denied  in  the 
second  and  eighth  pleas)  is  the  evidence  of  some  conversation  with 
JJuckman  in  October.    But  no  proof  was  offered  that  Buckman 
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was  agent  to  deliver  the  coal  or  receive  notice ;  and  notice  in 
October  was  too  late. 

1.  The  contract  was  entire ;  Carrigan  was  not  bound  to  exe- 
cute such  part  as  plaintiff  selected,  and  plaintiff  was  bound  to 
give  notice  before  the  first  of  August,  as  to  all  the  deliveries,  so 
that  Carrigan  might  exercise  his  right  to  make  delivery,  at  any 
time  in  each  month.  {Tapping  v.  Root,  5  Oowen,  404 ;  Good- 
win v.  SMrook9  4  Wend.  377 ;  Vyie  v.  Wakefidd,  6M.&W. 
442;  Affd.  7  Id.  126;  Roe  v.  Backet,  12  Id.  724 ;  HavrisonY. 
Great  Northern  Railway  Co.,  8  Law  and  Eq.  K.469.) 

2.  As  to  necessity  of  notice  of  an  act  to  be  done  by  the  plain- 
tiff, to  acquire  a  right,  and  the  'distinction  from  cases  where 
defendant  has  to  tender  in  discharge  of  a  duty,  vide  Notes  to 
Lent  v.  Rctddford,  2  Am.  L.  C.  53,  &c. ;  Birks  v.  Trippet,  1 
Saund.  32 ;  Douglass  v.  Howland,  23  Wend,  49. 

YI.  The  court  erred  in  the  instructions  excepted  to.  The 
plaintiff  ought  to  be  nonsuited,  pursuant  to  the  reservation  in 
the  case. 

E.  Brewster,  contra,  insisted  that  the  plaintiff  was  entitled 
to  retain  the  verdict  upon  the  following  grounds : 

L  1.  That  the  paper  given  in  evidence  shows  a  contract  It 
says,  "I  agre$,"  (not  "I  propose'')  to  deliver,  &c.  2.  The 
acceptance  of  the  agreement  by  the  plaintiff  made  it  obligatory 
on  both  parties.  (Roget  v.  MerriM,  2  Caines,  117 ;  Ballard  v. 
Walker,  3  J.  Cas.  65 ;  Opinion  of  Judge  Kent.)  3.  That  a  con- 
tract was  made,  not  merely  proposed,  is  shown  by  the  letter  of 
Carrigan ;  and  that  such  a  feet  may  be  proved  by  letters  or 
other  evidence  out  of  the  memorandum  required  by  statute, 
vide  Alien  v.  Bennett,  3  Taunt.  169 :  Saunderson  v.  Jackson,  2 
Bos.  &  Pul.  238 ;  Gale  v.  Macon,  6  Cowen  445. 

EL  The  contract  was  sufficiently  executed  to  conform  to  the 
requirements  of  the  Statute  of  Frauds.  1.  The  statute  does  not 
require  the  ijote  or  memorandum  to  express  the  consideration. 
(2  R  S.  136,  §  3.)  The  statute  is  similar  to  that  of  1818,  and 
the  English  statutes.  (IRK  79,  §  15;  29  Oh.  2  0.  3,  §  17.) 
The  last  statute  has  not  changed  the  law.  (2  Kent.  Com.  510, 
511 ;  note  c.)    The  rule  under  this  statute  has  been  settled  by 
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an  unbroken  line  of  decisions.  {Egerton  v.  Matthews,  6  East. 
407 :  Alien  v.  Bennett,  3  Taunt  109 ;  Western  v.  Russell,  3 
Ves.  &  B.  192 ;  Ballard  v.  Walker,  3  Johns.  Cas.  60 ;  Saun- 
derson  v.  Jackson,  2  Bos.  &  Pul.  238 ;  Roget  v.  Merritt,  2 
Caines,  117 ;  Russell  v.  NicoU,  3  Wen.  112 ;  Clason  v.  Bailey, 
14  Johns.  484 ;  Dams  v.  Shields,  26  Wen.  341.)  I  also  refer  to 
the  following  elementary  works :  Story  on  Cont,  Section  783 : 
Long  on  Sales,  54 ;  2d  Stark.  Ev.  356.  2.  The  contract  shows 
on  its  face  that  Carrigan  is  the  contracting  party,  and  Buckman 
a  mere  agent.  {Rathbwrn  v.  Budlong,  15  John.  1 ;  Long  v. 
CoUwrn,  11  Mass.  97;  Sallow  v.  Talbot,  16  Id.  461 ;  Jf.  K 
Ins.  Co.  v.  De  Wolf,  8  Pick.  56 ;  Bale  v.  Woods,  10  N.  H. 
470 ;  Bwey  v.  MagiU,  2  Conn.  680 ;  Wilkes  v.  Bade,  2  East 
•  142 ;  2  Wend.  485 ;  6  Howard  P.  R  p.  1.)  3.  If  the  terms 
of  the  contract  were  equivocal,  the  question  should  have  been 
submitted  to  the  jury. 

III.  The  plaintiff  commenced  proving  that  he  kept  a  coal- 
yard  and  had  plenty  of  room  to,  and  did  store  coal,  at  the  time 
this  was  to  be  delivered,  and  was  stopped  by  the  court,  and  the 
fourth  objection  ought  not  to  prejudice  the  party  now.  But  the 
plaintiff  was  not  bound  to  give  proof  of  his  readiness  because 
Carrigan  was  first  to  perform  on  his  part  The  plaintiff  had  an 
option  of  three  months'  credit,  and  this  court  at  a  general  term 
held  that  the  plaintiff  was  not  bound  to  exercise  this  option 
until  the  delivery.  And  also,  by  the  very  terms  of  the  agree- 
ment, it  was  cash  after  delivery,  or  a  credit  of  three  months. 

IY.  The  plaintiff  was  under  no  obligation  to  give  notice  to 
Carrigan  at  what  piers  he  would  receive  the  coal,  until  Carrigan 
had  the  coal  ready  and  requested  such  information.  1.  It  was 
Carrigan's  duty  to  seek  the  plaintiff  and  ask  his  directions. 
{La  Forge  v.  Rickert,  5  Wen.  187 ;  Lush  v.  Druse,  4  Id.  317.) 
2.  If  the  notice  was  required  sufficient  notice  was  given.  3.  If 
there  was  any  question  as  to  the  notice  being  in  time,  the 
defendants  could  have  gone  to  the  jury  on  that  point.  It  was 
not  a  ground  of  nonsuit. 

Y.  There  is  no  error  in  the  charge.  Carrigan  had  the  whole 
month  of  October  in  which  to  deliver  the  coal,  and  therefore 
the  plaintiff  had  no  right  to  abandon  the  contract  and  get  his 
supplies  elsewhere  until  the  end  of  the  month.    As  to  interest, 
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a  jury  are  at  liberty  to  allow  it.  (Dax  v.  Dey,  3  Wend.  356.) 
Bat  as  they  did  not  allow  interest  in  this  case,  the  defendants 
were  not  prejudiced  by  this  part  of  the  charge. 

By  the  Coubt.  Campbell,  J. — The  defendants  moved  for 
a  nonsuit  on  the  trial,  and  now  claim  that  the  same  should  be 
granted,  because  the  alleged  contract  given  in  evidence  was 
signed  'only  by  Carrigan,  and  did  not  bind  the  plaintiff,  and 
was  merely  an  offer  to  sell ;  that  it  was  void  for  want  of  consi- 
deration, and  is  not  a  sufficient  memorandum  within  the  statute 
of  frauds ;  that  without  extrinsic  evidence  it  was  not  the  con- 
tract of  Carrigan,  but  of  Buckman ;  that,  admitting  it  to  be  the 
contract  of  Carrigan,  the  plaintiff  could  not  recover,  because 
he  had  not  shown  he  was  ready  and  willing  to  receive  the  coal 
and  perform  on  his  part  before  the  28th  of  October,  when  it 
was  too  late ;  that  $he  plaintiff  was  bound  to  give  notice  before 
the  1st  day  of  August  of  the  place  where  he  would  receive  the 
cool,  and  that  there  was  no  default  until  such  notice  was  given ; 
—at  all  events,  that  he  was  bound  to  give  such  notice  before 
the  1st  of  each  month  as  to  all  the  coal  to  be  delivered  in  that 
month,  and  there  was  no  evidence  of  any  such  notice. 

The  objection  that  the  memorandum  was  insufficient  under 
the  statute,  we  incline  to  think  is  not  well  taken.  The  contract 
is  not  a  mere  proposal,  and  is  mutual  on  its  face,  since  the 
price  stipulated  to  be  paid  for  the  coal  is  a  sufficient  considera- 
tion for  the  promise  to  deliver  it.  Had  the  memorandum  been 
expressly  assented  to  and  signed  by  the  plaintiff,  there  can  be 
no  doubt  but  he  would  have  been  bound,  and  a  contract  suffi- 
ciently clear,  and  with  an  adequate  consideration  expressed, 
would  have  been  made  out 

It  was  contended,  that  the  mere  receipt  by  the  plaintiff  of 
the  agreement,  or  the  acceptance  of  it  by  him,  was  alone  suffi- 
cient to  make  it  operative  and  binding  upon  both  parties. 
This  may  well  be  doubted ;  but,  admitting  the  proposition  to 
be  correct,  the  material  and  vital  question  remains  to  be  con- 
sidered— namely,  whether  notice  ought  not  to  have  been  given 
by  the  plaintiff  to  Carrigan  of  the  time  and  place,  when  and 
where,  he  wished  the  coal  to  be  delivered.    As  the  city  of 
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New  York  was  the  residence  of  the  plaintiff,  it  is  a  presumption 
of  law  that  it  was  contemplated  theft  the  coal  was  to  be  deli- 
vered in  this  city ;  but  at  what  wharves  or  piers  the  delivery 
was  to  be  made  could  not  be  known  to  C&rrigan,  without  notice 
from  the  plaintiff,  and  this  notice,  by  a  reasonable  construction 
of  his  contract,  we  think  he  was  bound  to  give.  The  promise 
of  Carrigan  was  to  deliver  the  coal  at  such  piers  as  the  plaintiff 
should  direct;  and  until  this  direction  was  given — in  other 
words,  until  the  piers  were  designated  by  a  previous  notice — we 
do  not  see  how  the  obligation  to  deliver  could  arise  or  attach. 
Various  reasons  might  be  given  tending  to  show  why  it  might" 
be  important  to  Carrigan  to  know  in  advance  the  precise  point 
to  which  vessels  or  barges  laden  with  this  coal  should  be  taken 
on  their  arrival  at  this  port.  But  whether  the  information  was, 
or  was  not,  important  to  be  given,  the  terms  of  his  agreement 
required  it  to  be  given,  and,  until  it  was  received,  imposed  upon 
him  no  obligation  to  act  The  only  proof  relied  on  to  show 
that  the  proper  notice  was  given  was  that  of  a  conversation 
between  plaintiff  and  Buckman,  who  had  made  the  contract, 
and  which  the  witness  thinks  was  in  one  of  the  months  of  Au- 
gust, September,  or  October,  but  is  not  certain  as  to  which.  It 
does  not  appear  that  Buckman  was  Oarrigan's  agent  for  the 
delivery  of  this  coal,  and,  if  he  had  been,  this  notice  was  too 
late.  The  contract  was  to  deliver  in  about  equal  quantities  in 
each  month,  and  the  agreement  was  signed  on  the  10th  April, 
three  and  a  half  months  before  any  coal  was  to  be  delivered. 
The  contract  was  entire,  and  a  fulfilment  of  it  required  the 
delivery  of  the  thousand  tons,  in  about  equal  quantities,  in  each 
of  the  months  of  August,  September,  and  October.  The  notice 
required  should,  at  all  events,  have  been  given  a  sufficient  time 
before  the  month  of  August,  so  as  to  have  enabled  Carrigan  to 
comply  with  the  delivery  of  the  onejthird  in  that  month.  Bat 
as  each  party  was  to  take  the  chance  of  a  rise  and  fall  of  the 
market,  the  plaintiff  could  not  be  compelled  to  lake  or  Cam- 
'  gan  to  deliver  the  whole  coal  in  any  one  month,  nor  any  part 
thereof,  unless  in  about  equal  quantities  in  each  month.  On 
the  28th  of  October,  three  days  before  the  time  fixed  for  the 
last  delivery,  the  plaintiff  incloses  to  Carrigan  a  copy  of  the 
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contract,  and  demands  its  fulfilment.  It  would  seem  from 
the  letter  of  Carrigan  put  in  evidence  by  the  plaintiff,  that  this 
was  the  first  notice  which  he  had  received,  and  that  he  had 
come  to  the  conclusion — and  a  very  reasonable  one  under  the 
circumstances — that  the  plaintiff  did  not  want  the  coal,  and  had 
abandoned  the  contract  It  was  not  necessary  for  plaintiff  to 
have  proved  on  the  trial  his  readiness  and  willingness  to  pay 
for  the  coal,  because  by  the  very  terms  of  the  agreement  he  had 
an  election  of  a  credit  for  three  months.  He  proved  that  he 
was  a  coal  dealer,  and  had  a  coal-yard  in  the  city  of  New  York 
at  the  time,  and  this  probably  is  sufficient  evidence  of  his  readi- 
ness to  receive  it,  had  he  given  the  requisite  notice.  But  it  is 
said  that  the  plaintiff  was  under  no  obligation  to  give  notice  to 
Carrigan  at  what  piers  he  would  receive  the  coal,  until  Carrigan 
had  the  coal  ready,  and  requested  such  information,  and  that  it 
was  Carrigan's  duty  to  seek  the  plaintiff  and  ask  his  directions. 
The  cases  of  La  Fwye  v.  Eickert  (5  Wend.  181)  and  Lusk  v. 
Druse  (4  Wend.  317)  are  relied  upon.  They  establish  this  pro- 
position only — that,  when  a  party  has  a  duty  to  discharge  or 
an  obligation  to  perform,  then  he  must  seek  the  person  to  whom 
the  duty  or  obligation  is  due,  when  no  place  is  fixed  for  its  per- 
formance, and  make  a  tender.  The  tenant  who  has  rent  to 
pay,  or  the  obligee  in  a  bond,  if  no  place  of  payment  is  named, 
must  seek  the  landlord  or  the*  obligor  at  his  usual  residence. 
There  is  no  analogy  between  those  cases-  and  the  present.  If 
Carrigan  had  wished  to  charge  the  plaintiff  on  the  supposition 
that  he,  the  plaintiff,  was  bound  by  the  contract  to  accept  the 
coal,  it  would  have  been  probably  necessary  for  Carrigan  to 
have  sought  out  the  plaintiff,  and  asked  his  directions,  and  to 
have  offered  to  deliver  the  coal.  But  this  admission  does  not 
at  all  affect  the  truth  of  the  proposition,  that  in  order  to  put 
Carrigan  in  default  by  creating  an  obligation  on  his  part  to 
deliver  the  coal,  a  designation  by  a  previous  notice  of  the  places 
at  whi6h  the  delivery  should  be  made,  was  indispensable ;  the 
giving  this  notice  was  a  condition  precedent,  the  fulfilment  of 
which  the  plaintiff  was  bound  to  prove.  No  proof  of  the  fact 
was  given  on  the  trial  that  in  our  judgment  could  properly  be 
submitted  to  the  jury,  and  consequently  the  motion  for  a  non- 
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suit  then  made  ought  to  have  been  granted.  According  to  the 
reservation  in  the  case,  we  have  power  to  grant  it  now,  and  we 
accordingly  direct  that  a  judgment  of  nonsuit,  with  costs  to  the 
defendants,  be  now  entered. 


Swebzt  and  wife,  and  Webster  and  wife,  Respondents,  v. 
Thatbb,  Public  Administrator,  Appellant. 

When  at  the  time  of  the  sale  of  mortgaged  premises  under  a  decree  of  fore- 
closure, the  equity  of  redemption  therein  is  owned  by  a  minor,  and  a  surplus 
arises  from  the  sale,  his  interest  therein  is  deemed  real  estate,  and  will  be  die- 
posed  of  as  such  at  his  death,  if  he  dies  under  age. 

Such  surplus  will  not  be  converted  into  personalty,  even  when  it  has  been 
invested  by  the  court  in  personal  securities  for  the  benefit  of  the  infant. 

When  an  infant's  real  estate  is  converted  into  money  for  a  particular  purpose, 
the  whole  surplus,  after  satisfying  such  purpose,  will  be  regarded  as  land. 

The  law  will  not  allow  a  conversion  thus  produced  to  have  the  effect  of  altering' 
his  power  of  disposition  over  the  property,  so  as  to  enable  him  to  dispose  of  it 
as  money,  where  he  could  not  as  land. 

The  court  will  so  control  the  proceeds  until  he  becomes  of  age,  that  he  may  take 
it  as  money  or  land,  as  he  may  then  elect 

If  he  dies  under  age  it  will  be  subject  to  the  same  law  of  succession,  as  the  pro- 
perty which  produced  it 
(Before  Duer,  Campbell,  and  Boswobxh,  J. J.) 
October  20 ;  November  20 

This  action  was  brought  to  recover  a  fund  in  the  hands 
of  the  public  administrator,  as  the  administrator,  &c.,  of  a  de- 
ceased infant,  Charles  W.  Willis.  The  plaintiffs,  Mrs.  Sweezy 
and  Mrs.  Webster,  claimed  to  be  entitled  to  the  fond  as  the 
next  of  kin  and  heirs  at  law  of  the  infant,  bnt  the  answer  of 
the  defendant  denied  their  title  and  set  np  as  preferable,  that 
of  John  Willis,  the  grandfather  of  the  deceased.  The  question 
raised  by  the  pleadings  was  whether  the  fund,  at  the  death  of 
the  infant,  was  real  or  personal  estate. 

The  cause  was  referred  to  Murray  Hoffman,  Esq.,  who  in 
May  term,  1852,  made  the  following  special  report,  accom- 
panying the  report  with  the  opinion  subjoined : 
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In  pursuance  of  the  rule  of  this  court  in  the  premises,  and 
upon  the  application  of  the  defendant,  I  submit  to  this  court 
the  following  special  report 

Upon  the  reference  before  me,  I  found  from  the  pleadings 
and  admissions  the  following  facts: 

That  Joseph  O.  Bogert,  formerly  of  the  city  of  New  York, 
was  seized  of  certain  premises  situated  therein,  and  while  so 
seized,  mortgaged  the  same  prior  to  the  year  1835,  and  that  such 
mortgage  came  by  assignment  to  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York. 

That  said  Joseph  O.  Bogert  died  seized  of  such  premises  sub- 
ject to  such  mortgage,  and  that  the  same  descended,  upon  his 
death,  to  his  daughter  Jane  L.,  afterwards  married  to  John  A. 
Willis, 

That  the  said  Jane  L.  Willis  died  seized  of  such  premises 
some  time  in  the  month  of  October,  1842,  leaving  her  husband 
her  surviving,  and  one  child,  Charles  Henry  Willis,  an  infant 
under  the  age  of  twenty-one  years,  and  that  the  title  to  and 
estate  in  such  premises  descended  to  the  said  infant,  subject  to 
said  mortgage. 

That  John  A.  Willis,  the  husband  of  the  said  Jane  L., 
departed  this  life  in  the  year  1845. 

That  on  or  about  the  1st  day  of  January,  1844,  proceedings 
were  instituted  for  the  foreclosure  of  such  mortgage,  and  a 
decree  of  sale  having  been  obtained,  the  same  were  sold  at 
some  time  previous  to  the  28th  of  September,  1844,  and  that 
after  paying  the  costs  and  the  amount  due  upon  such  mortgage, 
there  remained  a  surplus  of  $4,175,  which  sum  was  paid  into 
the  hands  of  the  assistant  register  or  clerk  of  the  Court  of 
Chancery  to  abide  its  order. 

That  upon  an  order  of  reference  for  that  purpose  such  sur- 
plus was  reported  to  belong  to  the  said  infant,  Charles  Henry 
Willis,  and  the  balance,  being  forty-one  hundred  dollars,  was 
invested  by  order  of  the  Court  of  Chancery  in  a  bond  and 
mortgage  for  the  benefit  of  the  infant,  and  the  interest  thereof 
paid  from  time  to  time  to  his  guardian  for  his  use. 

That  such  infant  died  on  or  about  the  27th  day  of  Novem- 
ber, 1850,  in  the  city  of  New  York,  where  he  then  resided,  still 
under  age,  viz.  of  the  age  of  eighteen  years,  unmarried  and 
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leaving  no  issue,  nor  father,  mother,  brother,  or  sister,  neither 
a  grand-parent  on  the  mother's  side. 

That  such  infant  left  him  surviving  the  plaintiffs,  Sarah 
Sweezy  and  Josephine  O.  Webster,  the  only  sisters  of  his  said 
mother,  Jane  L.  Willis,  and  his  maternal  aunts — and  also  John 
Willis,  his  grandfather  on  the  paternal  side,  who  is  now  living. 

That  the  mortgage  hereinbefore  mentioned,  as  given  by  the 
said  Joseph  O.  Bogert,  was  in  the  usual  form  with  a  power  of 
sale,  and  covenant  to  render  the  surplus  of-  a  sale,  if  any,  to 
the  mortgagor,  his  heirs,  executors,  administrators,  or  assigns. 

And  that  the  defendant,  the  public  administrator,  was,  on 
the  29th  of  April,  1851,  appointed  administrator  of  the  said 
Charles  Henry  Willis,  and  took  possession  of  the  securities  in 
which  such  surplus  money  was  invested  by  order  of  the  Court 
of  Chancery,  as  aforesaid. 

Upon  which  facts  my  conclusions  of  law  were,  that  if  the 
fund  was  at  the  death  of  the  infant  to  be  regarded  as  personal 
estate,  it  belonged  to  John  Willis,  the  paternal  grandfather,  as 
the  next  of  kin.  But  that  such  fund  had  not,  for  the  purposes  of 
descent  and  devolution,  been  converted  into  personal  estate ;  but 
was  to  be  considered  for  such  purposes  as  real  estate,  and  there- 
fore belonged  to  the  plaintiffs,  the  maternal  aunts  of  the  infant 

All  which  I  respectfully  submit. 

Mukray  Hoffman,  Referee. 
New  York,  May  3d,  1852. 

OPINION  OF  BEFKBEK. 

L  I  cannot  entertain  the  slightest  doubt  that  if  the  fund  in 
court  was,  at  the  death  of  the  infant  Charles  Henry  Willis,  per- 
sonal estate,  the  grandfather  is  entitled  to  it  He  undoubtedly 
is  nearest  of  kin,  he  is  in  the  second,  and  the  aunts  in  the  third 
degree.  (Kent's  Commentaries,  voL  ii.,  page  424.  Bogert  v. 
JFurman,  10  Paige,  500.)  The  important  question  then  is, 
What  was  the  nature  of  the  fond  in  question  at  the  time  of  the 
death  of  the  infant? 

H.  1st  The  great  mass  of  cases  connected  with  this  point 
depend  upon  the  provisions  of  a  deed  or  will,  and  upon  the 
solution  of  the  question,  whether  the  testator  or  grantor  meant 
to  impress  upon  money  the  character  of  land,  or  upon  land  the 
character  of  money. 
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Thus  the  great  case  of  Archroyd  v.  Srmthson  (1  Br.  -0. 
B.  506)  was  determined  for  the  heir-at-law  on  the  principle, 
that  although  the  testator  had  directed  the  fund  to  be  con- 
verted, he  had  done  so  with  an  intent  to  give  it  to  particular 
persons,  and  if  the  shares  did  not  go  to  these  persons,  they 
should  not  be  considered  as  converted,  but  that  the  testator  as 
to  them  died  intestate. 

Robinson  v.  Taylor  (2  Br.  C.  R.  589),  another  leading  case 
is  of  the  same  class.  The  devisor  gave  all  the  residue  and 
remainder  of  his  real  and  personal  estate,  after  certain  legacies, 
to  his  executors  thereafter  named,  upon  trust,  to  sell  and  dis- 
pose of  his  houses  and  lands  for  the  best  price,  <fea,  and  out  of 
the  moneys  arising  therefrom,  as  well  as  out  of  the  remaining 
part  of  his  personal  estate,  to  pay  certain  annuities  and  certain 
legacies.  The  interest  of  the  residue  was  given  for  life,  and  no 
disposition  made  of  the  capital  by  a  residuary  devise  or  otherwise. 

All  the  real  estate  was  sold.  The  heir-at-law  insisted  that 
although  the  real  estate  was  by  will  directed  to  be  sold,  yet 
inasmuch  as  the  money  arising  therefrom  was  not  disposed  o£ 
such  money  should  be  considered  as  of  the  nature  of  land  and 
as  belonging  to  him,  and  so  it  was  decreed. 

Sir  John  Leach,  in  Smith  v.  Caxton,  (4  Mad.  Sep.  484,)  took 
great  pains  in  classing  the  cases  and  stating  the  result. 

"Where  the  devisor  directs  his  real  estate  to  be  sold  and  the 
produce  applied  to  particular  purposes,  and  those  purposes  foil 
partially,  the  hehsat-law  is  entitled  to  that  part  of  the  produce 
which  in  the  events  is  thus  indisposed  of.  The  heir-at-law  is 
entitled  to  it,  because  the  real  estate  was  land  at  the  devisor's 
death,  and  the  part  of  the  produce  is  an  interest  in  that  land 
not  effectually  devised.  Under  every  will,  when  the  question 
is  whether  the  devisee,  or  the  heir  failing  the  devisee,  takes  an 
interest  in  land,  as  land  or  money,  the  true  inquiry  is,  whether 
the  devisor  has  expressed  a  purpose  that  in  the  events  which 
have  happened  the  land  shall  be  converted  into  money." 

Cogan  v.  Stephen*,  (Bolls,  24,  Nor.  1835.  1  Beavan,  482 
N.)  Lewis  Stephen  by  his  will  directed  his  executors  to  lay 
out  immediately  the  sum  of  £30,000  in  the  purchase  of  an 
estate,  the  income  of  which  he  gave  to  one  for  life,  with 
remainder  to  others  in  tftil)  subject  to  which  to  go  to  a  chftjity* 
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The  money  was  not  paid  out,  when  the  limitations  prior  to  that 
to  the  charity*  became  exhausted,  and  the  gift  of  the  charity 
being  void  under  the  statute  of  mortmain,  it  was  held,  that  the 
next  of  kin,  and  not  the  heir-at-law  of  the  testator,  was  entitled 
to  the  funds.  See  the  ease  at  length,  Lewin  on  Trustees,  p. 
366,  Appendix. 

One  other  case  may  be  usefully  referred  to,  as  it  went  to  the 
House  of  Lords.  Gookson  v.  Beay,  (5  Beavan,  21  Clark  and 
Finelly,  121.)  The  question  was  whether  a  sum  of  money 
ought  to  be  considered  as  real  or  personal  estate.  Whether  it 
belonged  to  the  heir  or  personal  representative  of  Isaac  Cook- 
son.  And  the  principle  upon  which  the  decision  was  made  is 
thus  stated  by  Lord  Cottenham. 

"  All  the  cases  established  this — That  where  the  conversion 
has  not,  in  fact,  taken  place,  and  the  interest  vests  absolutely, 
whether  in  land  or  money,  in  one  person,  any  act  of  his  indi- 
cating in  which  character  he  takes  or  disposes  of  it,  will  deter- 
mine the  succession  between  his  personal  and  real  represen- 
tatives." 

It  is  too  late  at  this  day  to  sustain  the  dictum  of  Lord  Ross- 
lyn,  that  the  court  had  nothing  to  do  but  to  dispose  of  the  fund 
according  to  its  existing  nature.  It  is  contrary  to  the  whole 
doctrine  of  equitable  conversion,  and  Lord  Eldon  and  a  host 
of  cases  overthrow  it  What  the  fund  ought  to  be,  not  what  it 
is,  is  the  question,  (7  Hare,  299.) 

This  class  of  authorities  do  undoubtedly  furnish  a  rule  by 
analogy.  Yet  none  of  them  supply  one  entirely  decisive, 
because  we  have  nothing  to  indicate  any  intention  whatever  on 
the  part  of  the  creator  of  the  charge  and  of  the  power  to  sell, 
as  to  the  intent  of  his  will  for  the  change  of  property. 

The  mortgage  in  the  present  case  was  in  the  usual  form,  the 
power  of  sale  had  the  usual  clause  for  the  payment  of  the  sur- 
plus purchase  money,  to  him,  his  >  heirs,  executors,  or  assigns. 
The  creator  of  the  charge  thus  left  the  disposition  of  the  sur- 
plus to  the  operation  of  the  law. 

2.  Again,  in  the  case  of  Wright  v.  Hose,  (2  Sim.  and  St  323,) 
we  have  the  law  laid  down  in  case  of  a  sale  under  a  mortgage. 
A  mortgage  deed  contained  a  power  of  sale,  and  the  surplus  was 
to  be  paid  to  the  mortgagor,  his  executors  or  administrators. 
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After  the  mortgagor's  death  the  property  was  sold  under  the 
power,  and  a  considerable  surplus  remained.  The  vice-chan- 
cellor said,  "  If  the  estate  had  been  sold  b y.  the  mortgagee  in 
the  lifetime  of  the  mortgagor,  then  the  surplus  money  would 
have  been  personal  estate  of  the  mortgagor.  But  being  unsold 
the  equity  of  redemption  descended  to  the  heir,  and  he  is  enti- 
tled to  the  surplus."  Recognised  in  Cox  v.  McBurney,  2  Sand. 
Sup.  C.  Rep.  562. 

On  what  does  the  decision  in  this  case  upon  both  points 
depend?  On  a  consideration  applicable  to  the  case  of  an  adult 
only. 

If  the  mortgagor  submits  to  a  sale,  the  inference  is  that  he 
does  so  because  he  deems  it  expedient  to  convert  the  land  into 
money. 

The  case  supposed  is  one  of  an  estate  of  undoubted  value 
beyond  the  charge.  He  does  not  choose  to  pay  the  amount 
from  other  funds  if  he  have  them,  or  to  raise  the  amount  by  a 
transfer  of  the  mortgage.  This  reasoning  is  of  course  inappli- 
cable to  an  infant. 

So  if  the  heir  is  an  adult,  and  the  land  is  sold  under  a  mort- 
gage after  the  mortgagor's  death,  the  heir  or  devisee  is  the 
owner,  and  virtually  elects  a  conversion  of  the  property  into 
money.  He  takes  the  surplus  because  he  is  owner,  but  he 
takes  it  in  the  character  of  money  by  his  own  act  or  consent. 

3.  Again,  the  oases  to  which  I  called  the  attention  of  coun- 
sel, after  the  argument,  have  much  weight  upon  the  ques- 
tion. 

JXxon  v.  Daweon  (2  Sim.  an,d  St.  327)  was  the  case  of 
lands  vested  in  trustees  to  sell,  and  out  of  the  proceeds  to  pay 
her  testamentary  expenses9 and  a  certain  class  of  legacies. 
Philip  Dixon  was  the  heir-at-law  of  the  testator,  and  the  trus- 
tees sold  the  real  estate  in  his  lifetime.  He  died,  leaving  three 
children  his  executors.  The  oldest  was  also  dead,  leaving  Sarah, 
his  heir-at-law,  ai}d  personal  representative. 

The  claim  to  the  surplus  proceeds,  after  discharging  the 
amounts  directed  to  be  paid,  was  between  the  residuary  legatee 
and  the  heir-at-law. 

It  was  held,  that  the  residuary  clause  was  not  sufficient  to 
carry  the  surplus!  which  therefore  belonging  to  Philip  Dixoi*,  in 
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his  life,  as  lie  died  after  the  sale  and  before  the  trusts  of  the 
will  were  completed,  the  question  was,  whether  the  surplus 
vested  in  him  as  land  or  money.  The  vice-chancellor  said," "I 
adhere  to  the  principle  which  I  stated  in  Smith  v.  Caxton,  that 
where  the  whole  land  is  properly  sold  by  the  trustees,  and  there 
is  only  a  partial  disposition  of  the  produce  of  the  sale,  then  the 
surplus  belongs  to  the  heirs  as  money,  not  as  land.  The  surplus 
in  the  present  case  therefore  belongs  to  the  personal  represen- 
tative of  Philip  Dixon." 

I  have  stated  this  case  particularly,  as  it  was  probably  the 
main  authority  on  which  the  case  of  Graham  v.  Dickinson,  (3 
Barb.  Oh.  Eep.  180,)  was  determined.  The  real  estate  of 
devisees  had  been  sold  by  order  of  the  surrogate,  upon  a  defi- 
ciency of  personal  property,  for  payment  of  debts.  Many 
years  after,  a  fund  arose  from  the  adjustment  of  the  French 
claims,  and  was  in  the  hands  of  the  executors.  .  A  child  of  the 
devisor,  one  of  the  devisees,  died  before  the  reception  of  the 
money,  leaving  a  husband  but  no  children.  The  question  was 
whether  her  share  went  to  her  husband  as  administrator,  or  to 
her  heir-at-law,  and  it  was  decreed  to  the  former. 

The  case  went  to  the  Court  of  Appeals,  and  was  affirmed: 
no  opinion  was  delivered. 

The  naked  point  decided  in  this  case  was :  that  the  devisees 
upon  the  land  being  sold,  became  entitled  to  a  right  of  recover- 
ing out  of  any  personal  estate  afterwards  received,  enough  to 
remunerate  them. 

Their  right  was  one  in  personal  estate,  and  as  such  would 
they  have  taken  it,  had  it  been  recovered  in  their  lifetime,  as 
such  it  would  devolve  when  actually  recovered. 

An  observation  here  arises  of  some  moment  before  the 
revised  statutes;  there  was  a  right  in  the  heir  or  devisee  of 
mortgaged  premises  to  have  the  personal  estate  applied  in  dis- 
charge of  the  debt ;  that  right  is  abolished,  and  he  must  pay  it 
out  of  the  land,  (2  B.  S.  33,  2d  ed.,  §  4,  3d  page,  404.)  This 
makes  a  proceeding  of  foreclosure  against  an  infant  even  more 
marked  by  in  vrwitwrn,  than  before. 

4.  Nevertheless,  I  should  feel  bound,  under  all  the  authorities 
I  have  noticed,  to  hold  that  the  right  to  the  fund  must  depend 
upon  its  naturei  as  it  is  found,  and  go  to  the  next  of  kin  repre- 
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sented  by  the  public  administrator,  but  for  the  circumstance  of 

the  heir-at-law  being  an  infant.    He  was  an  infant  when  the 

equity  of  redemption  descended)  when  the  property  was  sold; 

and  at  his  death,  a  very  different  and  new  question  is  thus 

raised.    I  do' not  understand  the  case  of  Bogert  v.  Fwrmcm^ 

(10  Paige,  496,)  as  deciding  it.    I  do  not  find  that  any  of  the 

owners  of  the  equity  were  infants  at  the  sale,  and  the  point 

was  not  raised. 

There  are  several  important  cases  connected  with  this  point 
which  I  shall  notice. 

Can  v.  JSUieon,  (2  Br.  Ch.  Kep.  56.)  By  a  private  act  of 
Parliament,  money  which  had  been  received  as  the  price  of 
land,  sold  for  the  purposes  of  a  division,  was  ordered  to  be  laid 
out  in  the  purchase  of  lands  under  the  direction  of  the  Lord 
Chancellor.  Under  the  uses  declared  by  the  act,  a  female 
infant  might  have  elected  to  take  it  as  money  absolutely,  but 
while  it  continued  land,  it  was  subject  to  a  remainder  over. 
By  her  will  she  disposed  of  it  both  ways,  as  money  and  as  land. 
The  will  was  attested  to  pass  real  estate,  but  as  land  it  could 
not  pass  from  her  incompetency  to  devise,  yet  it  could  pass  as 
money.  The  plaintiff  claimed  as  heir-at-law  ex  parte  maternd* 
The  master  of  the  Bolls,  "  Money  to  be  laid  out  in  lands  must 
descend  as  land  from  generation  to  generation.  The  infant 
was  seized  of  this  as  of  real  estate ;  during  her  infancy  she  could 
not  vary  the  nature  of  the  estate ;  a  petition  must  be  presented 
to  the  Lord  Chancellor  under  the  act  of  Parliament." 

This  was  done,  and  the  order  declared,  that  the  plaintiff  as 
heir  exports  matemd  of  the  infant  E.  deceased,  was  entitled 
under  the  act  of  Parliament  to  the  sum  in  question,  and  he 
electing  to  take  it  instead  of  its  being  laid  out  in  land,  it  was 
paid  over  to  him. 

In  Ware  v.  PoUhM,  (11  Vesey,  278,)  Lord  Eldon  said,  "  I 
have  uniformly  made  it  a  rule  where  property  of  one  nature 
has  been  applied  for  the  benefit  of  an  infant  to  property  of 
another  nature,  to  have  an  express  provision,  that  if  he  shall  not 
attain  the  age  at  which  he  will  have  a  disposable  power,  the 
representatives  shall  not  be  prejudiced  in  any  way  by  the  aet 
done  by  the  court  in  contemplation  of  the  infant's  benefit.  It 
is  said  this  is  the  effect  of  the. court's  declaration.    That  is  not 
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correct,  for  the  declaration  is  made  because  that  is  the  law 
applicable  to  the  case  of  an  infant,  and  it  is  of  course  to  reform 
£  onto.  I.  *.  .,*  _  4  right,  M  it »  .  ded™«<» 
of  a  pre-existent  right  to  have  the  property  secured." 

TFeW  v.  Lard  Shaft&wry,  (6  Mad.  Rep.  100.)  Lands  vested 
in  trustees  in  trust  out  of  the  surplus  rents,  to  make  certain 
payments,  and  invest  the  residue  upon  mortgage  or  government 
securities. 

An  infant  was  interested ;  on  an  application  by  the  trustees 
they  were  permitted  to  purchase  a  contiguous  real  estate,  the 
estate  to  be  conveyed  with  declaration  that  the  character  of 
personal  estate  should  remain  unchanged.  The  infant  at  twenty- 
one  might  elect  to  consider  it  as  real  estate.  It  was  needless  to  say 
in  the  order  that  it  should  remain  personal  estate  till  he  attained 
twenty-one.    Weld  v.  Sew,  (1  Beatty's  Ch.  Rep.  266,)  (Ireland.) 

A  lunatic  was  seized  by  descent  of  a  freehold  estate  encum- 
bered by  a  mortgage  given  by  his  ancestor.  A  bill  for  fore- 
closure and  sale  was  filed,  on  petition  an  order  was  made  that 
the  mortgage  debt  be  paid  out  of  the  personal  estate  of  the 
lunatic  not  connected  with  the  descended  freehold,  and  the 
mortgaged  premises  were  conveyed  to  the  committee  to  be  held 
in  trust  for  the  lunatic,  her  heirs,  executors,  and  assigns. 

The  lunatic  afterwards  died  unmarried  and  without  issue. 
The  question  was  between  the  plaintiffs,  as  next  of  kin,  and  the 
defendants,  as  heirs*at-law,  ab  to  the  amount  of  the  mortgage 
Lord  Manners  determined  for  the  heirs-at-law.  On  a  re-hea^ng 
Lord  Hart  reversed  his  decision  and  gave  it  to  the  next  of  kin. 

He  said,  "The  first  and  paramount  rule  to  be  observed  was 
the  comfort  of  the  lunatic ;  the  next  not  to  vary  the  nature  of 
the  property,  so  as  to  affect  the  right  of  succession,  unless  it  be 
necessary  for  the  benefit  of  the  lunatic." 

He  relied  on  Lord  Hard  wick's  clear  authority  in  the  matter  of 
Hogan  in  1771,  where  personal  estate  of  a  lunatic  was  applied  in 
payment  of  a  mortgage,  and  the  amount  was  declared  a  lien  upon 
the  premises  in  favor  of  the  next  of  kin. 

.  He  then  examines  the  opposite  decisions  of  Lord  Northington 
and  Lord  Kosslyn  in  Guinstone's  case,  and  shows  that  they  are 
not  law. 

The  decree  declared  the  next  of  kin  entitled  to  have  the 
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amount  paid  to  discharge  the  mortgage  a  lien  on  the  real  estate, 
and  that  it  be  raised  accordingly. 

Although  the  rules  as  to  lunatics  are  stated  to  have  been 
originally  derived  from  the  Statute  17  Ed;  IL,  yet  I  consider 
that  in  our  state  the  question  both  in  lunacy  and  infancy  will 
rest  upon  the  same  principles.  • 

This  well  considered  case  then  settles)  that  if  a  lunatic's  (and 
the  reasoning  is  the  same  as  to  infante)  personal  property  is 
applied  to  discharge  an  ancestor's  mortgage,  the  amount  is  con- 
sidered a  lien  on  the  estate  thus  relieved,  and  the  next  of  kin 
has  the  benefit  of  such  lien  upon  the  lunatic's  death*  It  does 
not  descend,  ay  it  is  found, 

It  would  be  impossible,  I  think,  to  resist  the  converse  con* 
elusion  that,  if  through  the  intervention  of  a  Court  of  Equity, 
land  descended  upon  a  lunatic  or  infant  is  sold  and  a  Surplus 
beyond  what  is  requisite  for  the  purposes  of  the  sale,* remains 
at  his  death,  the  primary  character  is  unchanged,  as  respects  a 
devolution. 

If  it  is  said  that  in  such  cases  the  preservation  of  the  property 
in  its  original  nature  is  effected  by  force  of  the  orders  of  the 
-court,  the  answer  of  Lord  Eldon  is  decisive :  "  The  declaration 
(in  the  order)  is  made  because  that  is  the  law  applicable  to  the 
case  of  an  infant  It  does  not  create  the  right,  but  is  a  declara- 
tion of  a  pre-existing  right  to  have  the  property  so  secured." 

The  Legislature,  in  the  statute  respecting  the  sale  of  infant's 
estates,  has  embodied  this  principle.  I  look  upon  it  as  a  cautious 
declaration  of  the  law,  not  as  the  establishment  of  a  new  prin- 
ciple (2  R.  6.  268,  §  180).  See  Reviser's  notes  as  to  effect  of 
the  clause  omitted  by  the  Legislature. 

The  case  of  Qittevpie  v.  Foy>  (1  Iredell's  Eq.  Rep.  281,)  in 
North  Carolina,  was  very  similar  to  the  present,  but  it  was  decided 
under  the  provisions  of  their  statute  (1  R.  S.  314,  §  27). 

The  land  descended  to  the  infant  children  from  their-  father ; 
and  one  dying,  the  whole  vested  in  the  survivor.  A  sale  was 
made  under  {he  direction  of  a  court  for  the  benefit  of  the  infant, 
under  a  statute  similar  to  our  own.  The  funds  were  in  the 
hands  of  the  guardian,  and  upon  the  infant's  death  were  decreed 
to  his  paternal  aunt,  who  would  have  taken  the  land  had  it 
remained  unsold. 
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5th.  There  remains  the  question  whether  the  sale  in  the 
present  case  was  so  far  made  under  the  authority  of  the  Court 
of  Chancery  as  to  justify  the  application  of  that  rule  as  to  con- 
version, which  Lord  Eldon  declared  to  be  a  settled  rule  of  the 
court 

The  Mortgagee  had  the  right,  under  his  power  of  sale,  to 
resort  to  an  advertisement  and  sale  under  the  statute.  He  pre- 
ferred resorting  to  a  Court  of  Chancery,  and  filed  his  bill. 

I  have  heretofore  supposed,  that  the  power  of  our  court  to 
make  a  sale  had  grown  up  as  part  of  its  colonial  jurisdiction, 
sanctioned  by  statutes,  and  was  independent  of  the  power  of 
sale  in  the  mortgage,  and  was  not  derived  froift.  the  power  of 
the  English  courts.    (See  2  Hoffman's  Ch.  Pr.  95,  Note  2.) 

In  exercising  the  power  of  decreeing  a  sale,  where  infants  are 
concerned,  the  court  carefully  inquires  beforehand,  whether  a 
sale  of  the  whole  is  necessary ;  if  not  absolutely  necessary,  then 
whether  it  would  be  most  beneficial  for  the  infant  that  the  whole 
should  be  sold  or  part  only,  and  what  part,  to  raise  the  amount 
due.  The  mortgagee  can  call  for  nothing  but  a  sale  of  enough 
of  the  property  to  pay  bis  demand.  The  sale  of  any  portion  of 
the  property  beyond  that  is  the  act  of  the  court  founded  upon* 
the  conclusion  that  it  is  for  the  infant's  benefit. 

We  find  therefore  a  conversion,  by  authority  of  a  Court  of 
Chancery,  of  land  into  money,  purely  and  solely  because  the 
interests  of  the  infant  require  it 

It  seems  to  me  the  case  is  brought  within  the  principle  of  the 
cases  I  hare  cited,  and  that  the  act  of  the  court  ought  not  to 
work  a  change  in  the  character  of  the  surplus,  but  that  during 
the  infant's  life  it  should  retain  its  original  nature,  as  land. 

With  much  diffidence  upon  a  question,  in  many  respects  new 
and  grave,  I  have  come  to  the  conclusion  that  the  heirs-at-law 
of  the  infant  are  entitled  to  the  fund. 

Murray  Hoffman,  Referee. 

The  general  report  of  the  referee  was  as  follows : — 

In  pursuance  of  an  order  of  this  court,  dated  the  26th  day  of 
February,  1852,  I,  the  subscriber,  the  referee  named  therein, 
having  heard  the  parties  to  this  action,  do  report,  determine, 
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and  adjudge,  that  the  costs  of  both  parties,  with  a  reasonable 
counsel  fee  to  each,  and  the  fees  of  the  referee,  be  paid  out  of 
the  funds  in  the  hands  of  the  said  defendant,  and  which  is  the 
subject  matter  of  this  action,  and  that  the  residue  of  such  fund 
be  paid  over  to  the  plaintiffs  in  this  suit  as  belonging  to  them, 
that  is  to  say,  one  half  part  thereof  to  Calvin  Sweesy ,  and  Sarah 
his  wife,  on  their  joint  receipt  and  discharge,  and  the  other  half 
part  to  Daniel  A.  Webster  and  Josephine  O.  his  wife,  on  their 
joint  receipt  and  discharge. 

Mukbay  Hoffman,  Referee. 

New  York,  April  15th,  1852. 

At  the  special  term  in  May  this  report  was  affirmed,  and 
judgment  entered  thereon.  The  defendant  appealed  from  this 
judgment,  and  the  appeal  was  now  heard. 

&  A.  Orapo,  for  the  defendant,  the  appellant,  relied  upon  the 
following  points  and  authorities,  which  he  discussed  at  large. 

L  By  the  foreclosure  of  the  mortgage,  the  title  of  Charles  A. 
Willis  was  extinguished,  and  the  whole  premises  were  con- 
verted into  personal  property,  to  be  applied  by  the  court,  first 
to  the  payment  of  the  mortgage  debt,  and  afterwards  accord- 
ing to  the  rights  of  other  parties.  Hie  right  of  the  intestate 
Charles  A.  Willis  to  the  surplus,  was  one  to  personal  property, 
and  he  being  dead,  the  defendant  as  his  administrator  is  enti- 
tled thereto  for  the  benefit  of  creditors  and  next  of  kin.  {Bo* 
gert  v.  Fwrnum,  10  Paige,  496 ;  Wright  v.  Rose,  2  Sim.  and 
Stuart,  323 ;  Graham  v.-  Dickinson,  3  Barbour  Ch.  173 ;  3  P. 
Wma.  341 ;  3  Baa  Ab.  58  ;  BlacJdxmmgh  v.  Davie,  1  P.  Wms. 
41;  Woodruff  v.  Jfickworth,  Prec.  in  Ch.  527;  Mentiuay  v. 
Petty,  id.  596.) 

II.  The  conversion  of  the  realty  into  personalty,  in  this  case, 
was  effected  by  the  Court  of  Chancery  in  the  legitimate  exer- 
cise of  its  jurisdiction,  and  in  pursuance  of  a  contract  made  by 
the  ancestor  of  the  intestate.  The  sale  therefore  was  a  legal 
and  statutory  conversion  of  realty  into  personalty. 

ILL  The  interest  of  the  intestate  in  the  mortgaged  premises 
was  subject  to  the  contract  made  by  the  ancestor  that  the  whole 
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estate  should  be  converted  into  money,  if  it  should  become 
necessary  for  the  payment  of  the  mortgage  debt.  It  having 
been  so  converted,  the  right  of  the  intestate  to  the  surplus  was 
one  to  personal  property* 

IV.  The  same  principle  must  prevail- where  the  conversion 
of  land  into  money  is  made  by  contract  inter  vivos,  as  in  cases 
of  testamentary  powers ;  namely,  "  when  the  purpose  of  the 
testator  requires  the  sale  of  the  whole  land,  and  there  is  only  a 
partial  disposition  of  the  produce,  the  surplus  belongs  to  the 
heir  as  money  and  not  land,  and  will  go  to  his  personal  repre- 
sentative." (1  Williams  on  Executors,  456,  and  cases  there 
cited.) 

Y.  In  this  case  the  mortgage  was  upon  a  single  lot  of  land, 
and  the  payment  of  the  mortgage  debt  required  the  sale  of  the 
whole  land. 

YI.  The  sale  in  this  case  having  been  made  by  authority  of 
the  Court  of  Chancery,  in  pursuance  of  a  contract  made  by  the 
ancestor  of  the  intestate,  and  in  order  to  enforce  the  payment 
of  a  mortgage  debt,  the  cases  cited  by  the  referee  of  applica- 
tions made  on  behalf  of  lunatics  and  infants  to  change  the  con- 
dition of  their  property  from  realty  into  personalty,  <fcc.,  have 
no  applicability. 

VII.  The  intestate,  Charles  Henry  Willis,  having  died  un- 
married, without  leaving  descendants,  father,  mother,  or  sister, 
his  paternal  grandfather,  John  Willis,  is,  by  the  rule  of  the 
civil  law,  which  must  govern  in  this  case,  the  sole  survivipg 
next  of  kin,  and  is  entitled  to  the  estate. 

See  the  decision  of  the  Surrogate  on  the  application  for  let- 
ters of  administration  in  this  case.  (Sweezy  v.  Willis,  1  Brad- 
ford (Surrogate)  K.  495 ;  Bogert  v.  Fwrmcm,  10  Paige,  500 ; 
2  Kent.  Comm.  424 ;  2  Bl.  Comm.  32.) 

G.  Clarke,  for  the  plaintiffs,  made  and  argued  the  following 
points : 

I.  Under  the  circumstances  of  this  case,  the  property  in 
question  must  be  considered  as  real  estate, — and  having  come 
to  the  intestate  on  the  part  of  his  mother,  must  descend  to  the 
two  sisters  of  the  mother  according  to  the  statute  of  descents. 
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(1  R.  S.  751,  old  ed.  §  12.)  1.  The  real  estate— of  which  the 
fond  in  question  is  part  of  the  proceeds— -descended  to  the 
intestate  from  his  mother;  and  had  it  remained  in  fact  real 
estate,  must  have  descended  to  the  two  sisters  of  the  mother  as 
his  heiwrat-law.  2.  The  intestate,  being  an  infant,  conld  not 
have  alienated  it ;  and  even  if  it  had  been  sold,  pursuant  to  the 
"  Statute  for  the  Sale  of  the  Seal  Estate  of  Infants  for  their 
Benefit,"  the  proceeds  would  not  have  lost  the  descendible 
quality  of  real  estate,  but  would  have  gone  to  the  same  persons 
as  the  estate  itself.  (2  R.  S.  old  ed.  195,  §  180.)  3.  If  the 
proceeds  of  the  real  estate  of  an  infant  sold  for  his  benefit,  and 
by  proceedings  instituted  in  his  behalf,  retain  the  same  devo- 
lutionary  quality  which  the  estate  itself  had, — a  fortiori  will 
the  surplus  proceeds  retain  the  same  character  when  the  estate 
is*sold  by  proceedings  in  iwvitium  t 

IL  The  conversion  in  this  case  was  made  by  a  Court  of 
Equity,  which  had  no  power  to  decree  a  sale  of  any  more  of  the 
mortgaged  premises  than  was  sufficient  to  pay  the  mortgage  debt, 
and  consequently  no  power  to  change  the  quality  or  character  % 
of  what  remained ;  and  if  more  was  sold  ex  necessitate,  the 
surplus  not  wanted  for  the  purpose  of  sale  was  a  resulting  trust 
in  favor  of  the  infant  intestate— who  was  incapable  of  making 
an  election,  and  the  Court  of  Chancery  consequently  held  such 
surplus  as  a  resulting  trust  until  his  death — and  then  it  went 
to  his  heirs-at-law,  in  like  manner  as  if  it  had  actually  remained 
real  estate.  (5  Wharf.  R.  60,  m  re  Tighlman ;  2  Dev.  and  Bat- 
tell,  K  R.  144,  Scull  v.  Pmigm;  2  Teates  R.  261,  ZHUer 
v.  Young  ;  3  Wheaton,  582,  Craig  v.  Leslie  ;  4  Maddox  R.  491, 
492,  Smith  v.  Caxton;  1  Brown,  C.  R.  504,  Ahroyd  v.  Smith- 
ton;  11  Ves.  278,  Ware  v.  PdhiU;  1  Ves,  and  B.  173,  JSitt  v. 
Wood;  8  Ves.  235,  Whddale  v.  Partridge;  2  Ves.  12 ;  4  Ves. 
149 ;  1  Whart.  162 ;  Adams's  Doctrine  of  Equity,  136, 138, 139, 
285-297.) 

m.  The  infant  .intestate  was  seized  of  land, — he  could  not 
vary  the  nature  of  the  estate  during  his  infancy.  If  it  had  been 
sold  for  his  benefit  pursuant  to  the  statute,  it  would  still  retain 
the  character  of  real  estate  (2  R.  8.  268,  §  180) ;  and  if  sold  by 
proceedings  in  iiwitum,  such  proceedings  would  not  change 
the  character  of  any  more  of  the  infant's  estate  than  was  neces- 
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sary  for  the  legitimate  purposes  of  the  sale, — the  surplus  must 
retain  its  original  character.  (See  the  cases  above  cited.  Also 
2  Br.  C.  R.  56,  Can  v.  EUiwn;  11  Ves.  278,  Wate  v.  PM.Ul ; 
1  Beatty,  Ch.  R  266,  Well  v;  Sew  ;  1  P.  Will.  389,  Serty  v.  Jago. 
See  also  the  cases  cited  in  referee's  opinion.) 

IV.  The  report  of  the  referee  is  correct ;  is  sustained  by  long 
established  authority ;  and  the  judgment  entered  thereon  should 
be  affirmed. 

Nov.  20.  Boswobth,  J.,  now  delivered  the  judgment  of  the 
Court,  and  after  stating  the  facts,  proceeded  as  follows : 

Murray  Hoffman,  Esq.,  the  referee  to  whom  the  action  was 
referred,  decided,  on  these  facts,  that  the  securities  in  which  the 
surplus  was  invested  must  be  regarded  as  real  estate  for  the 
purposes  of  descent  and  devolution,  and,  therefore,  belonged  to 
the  plaintiffs,  his  maternal  aunte.  A  judgment  was  entered 
on  the  report  directing  the  moneys  in  the  defendant's  hands  to 
be  paid  to  the  plaintiffs*  The  defendant  appeals  from  the  judg- 
ment, and  the  question  presented  on  the  appeal  is,  were  these 
securities,  on  the  death  of  Charles  Henry  Willis,  to  be  regarded 
as  real,  or,  as  between  his  heirs  and  next  of  kin,  as  personal  estate? 

On  the  part  of  the  plaintiffs  it  is  contended  that  the  fund, 
being  the  proceeds  of  real  estate  belonging  to  an  infant,  will 
be  treated  as  land,  until  some  one  entitled  to  it,  and  of  legal 
capacity,  shall  elect  to  take  it  as  money. 

That  the  court  had  no  power  to  decree  a  sale,  for  the  pur- 
poses of  conversion,  of  more  of  the  land  than  was  sufficient  to 
pay  the  mortgage  debt,  and  costs  of  the  suit;  and  that  having 
sold  the  whole,  as  a  matter  of  necessity,  the  premises  being  a 
single  lot,  the  character  of  the  surplus  was  not  and  could  not 
be  changed  into  personalty  by  the  court,  but  that  it  was  held 
by  the  court  as  a  resulting  trust  until  his  death,  on  which  event 
it  descended  to  his  heirs-at-law,  as  if  it  had  actually  remained 
real  estate. 

On  the  other  hand,  the  defendant  insists  that  the  realty 
having  been  actually  converted  into  money  in  the  life-time  of 
Charles  Henry  Willis,  by  a  court  of  competent  authority  in 
the  legitimate  exercise  of  its  powers,  and  in  pursuance  of  a  con- 
tract made  by  the  ancestor  of  the  estate,  and  subject  to  which  it 
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had  descended  to  the  latter,  the  surplus,  at  the  time  it  arose,  and 
the  right  of  Charles  Henry  Willis  to  it  was  determined,  belonged 
to  him  as  the  owner  of  the  land  which  had  produced  it,  but 
that  it  belonged  to  him  as  money  and  not  as  land.  That  the 
claims  made  to  it,  by  his  heirs  and  next  of  kin,  must  be  de- 
termined by  the  actual  character  of  the  property  as  it  existed 
at  his  death,  and  not  by  the  character  of  the  property  which 
had  produced  it  That,  having  been  lawfully  converted  into 
personal  property  in  his  lifetime,  and  being  actually  such 
at  the  time  of  his  death,  it  must  be  distributed  as  personal  pro- 
perty, and  therefore  belongs  to  John  Willis,  the  paternal  grand- 
father, who  was  the  next  of  kin. 

The  argument  in  support  of  the  plaintiff's  proposition  is 
based  partly  on  the  principle  established  by  a  long  series  of  de- 
cisions in  cases  arising  under  wills,  by  which  it  is  settled  that 
land  devised  to  be  sold  and- turned  into  money,  is  treated  as 
money,  -  and  money  bequeathed  to  be  invested  in  land,  is 
treated  as  land,  and  will  descend  as  such,  until  some  one  en- 
titled  to  it  in  his  own  right  and  capable  of  electing,  has  mani- 
fested an  intention  to  receive  it  in  the  form  and  character  in 
which  it  actually  exists.  Courts  of  equity  treat  such  property 
for  most  purposes  precisely  as  if  the  directions  contained  in  the 
will,  or  the  terms  of  an  ancestor's  contract  respecting  the  pro- 
perty, if  the  rights  of  parties  depend,  oil  such  a  contract,  had 
been  specifically  executed. 

They  regard  the  substance,  and  not  the  forms  of  agreements 
and  other  instruments,  and  will  give  them  the  precise  effect 
which  the  parties  intended,  and  in  furtherance  of,  and  for  the 
purpose  of  executing  such  intention. 

When  a  Court  of  Equity  is  required  to  determine  between 
persons  claiming  such  property  by  the  right  of  succession,  it 
treats  it'  as  property  impressed  by  the  will  or  act  of  the  party 
who  is  the  ultimate  source  of  title,  with  a  specific  character 
different  from  that  in  which  it  is  found,  and  disposes  of  it  as 
continuing  to  possess  that  character,  until  some  one  entitled  to 
the  whole  beneficial  interest  has  elected  to  take  it  in  the  form 
in  which  it  is  found,  or  has  received  it  under  a  performance  of 
the  contract,  or  in  execution  of  the  provision  of  the  will  by 
which  the  original  right  to  it  was  created, 
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Orag  v.  Leslie,  8  Wheat  568 ;  2  Story's  Equity,  §§  790,  791, 
792,  and  798,  and  cases  there  cited ;  Law  Library,  vol.  xlix.  p. 
560,  <fec. ;  Stagg,  Executor,  dka>  v.  Jackson  and  Wife,  1  Corns. 
206 ;  7  Hare,  299 ;  Griffith  v.  Rickets;  Same  v.  LuneU. 

It  is  evident,  from  these  cases,  that  a  Court  of  Equity  will 
not  divest  property  of  the  character  in  which  it  finds  it,  or 
which  it  finds  impressed  upon  it,  except  at  the  instance  of  some 
party  having  the  right  to  invoke  its  interposition  for  such  a 
purpose.  The  only  party  who  can  ask  to  have  this  done  must 
be  one  entitled  to  the  whole  beneficial  interest  in  the  property, 
and  who  has  a  right  to  convert  it  himself  from  one  form  to  ano- 
ther, and  who  is  of  legal  capacity  to  make  an  election. 

It  is  the  constant  rule  of  Courts  of  Equity  to  hold  lands  pur- 
chased by  the  guardian  with  the  infant's  personal  estate  or  with 
the  rents  and  profits  of  his  real  estate,  to  be  personal  and  dis- 
tributable as  such;  and,  on  the* other  hand,  to  treat  real  pro- 
perty,  turned  into  money,  as  still  for  the  same  purpose  real 
estate.  And  when  the  court  directs  any  change  of  property,  it 
directs  the  new  investment  to  be  made  in  trust  for  the  benefit 
of  those  who  would  be  entitled  to  it,  if  it  had  remained  in  its 
original  state. 

2  Story's  Eq.,  §  1357. 

In  Ware  v.  PolhiU  (11  Vesey,  278),  Lord  Eldon  said  that 
such  a  'declaration  is  made  because  that  is  the  law  applicable 
to  the  case  of  an  infant.  The  declaftttion  in  the  order  or  decree 
"  does  not  create  the  right,  but  it  is  a  declaration  of  a  pre-exist- 
ent  right  to  have  the  property  secured." 

In  eayparie  PhOfyps  (19  Ves.  122, 123),  Lord  Eldon  said  :— 
"  In  the  case  of  the  infant,  it  is  settled  that  as  a  trustee  out  of 
court  cannot  change  the  nature  of  the  property,  so  the  court, 
which  is  only  a  trustee,  must  act  as  the  trustee  out  of  court; 
and  finding  that  a  change  will  be  for  the  benefit  of  the  infant, 
must  so1  deal  with  it  as  not  to  affect  the  powers  of  the  infant 
over  his  property  even  during  his  infancy,  when  he  has  powers 
over  one  species  of  property  and  not  over  the  other.  It  may  be 
for  the  benefit  of  an  infant,  in  many  cases,  that  money  should 
be  laid  out  in  land,  if  he  should  live  to  become  adult ;  but  if 
not,  it  is  a  great  prejudioe  to  him,  taking  away  his  dominion,  by 
the  power  of  disposition  he  has  over  personal  property,  so  lone: 
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before  he  has  it  over  real  estate.  The  court,  therefore,  with 
reference  to  his  situation,  even  during  infancy,  as  to  his  powers 
over  property,  works  the  change,  not  to  all  intents  and  pur- 
poses, but  with  this  qualification,  that,  if  he  lives,  he  may  take 
it  as  real  estate,  but  without  prejudice  to  his  right  over  it, 
daring  infancy,  as  personal  property." 

If  this  surplus  was  personal  estate  for  all  purposes,  from  the 
moment  of  the  sale,  the  infant  might  have  disposed  of  it  by  a 
will  in  writing  at  any  time  after  he  became  eighteen  years  of  age 
(2  B.  S.  60,  §  21).    He  had  attained  that  age  before  he  died. 

If  it  is  to  be  treated  as  real  estate,  he  could  not  devise  it  un- 
til after  he  attained  the  age  of  twenty-one  years  (2  R.  S.  57,  §  1). 

Hence,  it  is  obvious  that  section  180  of  the  statute  entitled 
"of  proceedings  in  relation  to  the  conveyance  of  lands  by  in- 
fants, and  the  sale  and  disposition  of  their  estates,"  was  merely 
declaratory  of  what  was  deemed  to  be  a  well  settled  principle 
of  equity  jurisprudence.  That  section  declares  that  no  side 
made  pursuant  to  that  act,  "  of  the  real  estate  of  any  infant, 
shall  give  to  such  infant  any  greater  or  other  interest  or  estate 
in  the  proceeds  of  such  sale  than  he  had  in  the  estate  so  sold, 
but  the  said  proceeds  shall  be  deemed  real  estate  of  the  same 
nature  as  the  property  sold." 

Li  this  case  the  infant's  property  was  not  sold  under  this  act. 
It  was  sold  as  a  matter  of  necessity,  as  the  mortgaged  property 
was  a  single  lot  It  was  real  estate  of  the  infant  when  the  law, 
through  the  interposition  of  the  Court  of  Chancery,  began  to 
operate  upon  it  It  was  no  part  of  the  object  or  purpose  of  the 
foreclosure  suit  to.  affect  the  estate  of  the  infant  or  the  nature 
of  his  property,  or  his  power  of  disposition  over  it  during  his 
infancy.  The  sole  purpose  and  object  were  to  sell  enough  to 
pay  the  mortgage  debt  and  costs  of  the  suit  If  enough  and 
no  more  could  have  been  sold  separately,  to  satisfy  that  object, 
without  any  prejudice  to  the  owners  of  the  equity  of  redemp- 
tion, only  so  much  would  have  been  sold,  and  the  residue, 
which  would  have  belonged  solely  to  the  infant  on  the  death 
of  his  father,  would  have  been  real  estate  in  which  he  would 
have  had  an  absolute  estate  in  fee  simple.  But  having  regard 
to  his  interests  it  became  necessary  to  sell  the  whole  premises. 
Having  sold  the  whole,  the  court  which  ordered  the  sale  will 
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hold  so  much  of  the  surplus  as  represents  the  infant's  interest 
and  estate,  as  real  estate  until  he  becomes  of  age,  or  will  dispose 
of  it  as  such  if  he  dies  before  that  event  happens. 

In  Maris  et  al.  v.  Mwrgabroyd  et  al.  (1  J.  Ch.  E.  119-130), 
Chancellor  Kent  held,  in  a  case  of  a  surplus  arising  from  a  sale 
of  mortgaged  premises,  which  took  place  after  the  death  of  the 
mortgagor  intestate,  and  while  some  of  his  heirs  were  infants, 
that  the  surplus  was  part  of  the  real  estate,  would  go  to  their 
heirs,  and  would  be  assets  in  their  hands.  And  although  the 
court  applied  the  surplus  to  pay  debts  of  the  mortgagor  .on  ac- 
count of  his  personal  estate  being  insufficient  for  the  purpose,  it 
refused  to  allow  his  administrator  to  distribute  it  as  personal 
estate,  in  which  event  it  would  have  been  absorbed,  as  the 
law  then  was,  in  paying  a  judgment  which  had  been  confessed 
by  the  administrator,  but  treated  the  surplus  as  equitable 
assets,  and  distributed  them  as  such  ratably  among  all  the 
creditors. 

The  case  of  Hoy d  v.  Hart,  Admin.  &c.  biEvam  (2  Barr,  473), 
is  a  recent  one,  and  was  fully  considered.  If  correctly  decided, 
the  principle  involved  in  the  decision  is  conclusive  as  to  the 
rights  of  the  parties  in  this  case.  A  sale  of  the  real  estate  of 
'  a  lunatic  was  ordered  for  the  purpose  of  paying  his  debts,  and> 
was  made  by  his  committee  pursuant  to  an  order  of  court,  and 
there  was  a  surplus  of  over  $3,000. 

After  his  death  there  was  a  contest  between  his  heirs  and 
next  of  kin  in  relation  to  the  surplus,  and  each  claimed  it 
The  court  below  held  that  it  was  to  be  treated  as  personalty, 
and  that  it  belonged  to  the  next  of  kin.  It  rested  its  decision 
on  the  principle  contended  for  by  the  defendant  in  this  case ; 
that  the  conversion  had  been  made  by  order  of  a  court  of  com- 
petent authority,  and,  therefore,  could  not  be  taken  to  be  a 
wrongful  conversion ;  that  the  heir  had  no  such  equity  as  would 
induce  the  court  to  inquire  into  the  origin  of  the  fond ;  that  the 
parties  claiming  it  must  take  it  as  they  found  it  at  the  time  of 
the  death  of  the  intestate. 

The  act  of  the  Legislature  which  authorized  the  sale  was 
silent  as  to  the  consequences  of  a  conversion,  and  made  no  pro- 
vision whether  the  surplus,  if  any  arose,  should  be  deemed  per- 
sonal or  real  estate. 
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A  writ  of  error  was  brought,  and  the  judgment  below  reversed. 
The  court,  after  adverting  to  the  leading  cases  of  conversions 
directed  by  wills,  said  that,  "  from  these  it  appears  that  the 
equitable  character  of  the  property  when  legally  converted, 
depends  on  the  will  of  the  devisor  collected  from  the  purpose 
to  be  answered  by  it ;  but  the  committee  had,  in  this  instance, 
no  will  to  exercise  or  power  to  convert,  as  a  devisor  has,  from 
motives  of  mere  caprice,  or  for  auy  motive  not  authorized  by 
statute.  The  sale  was  for  the  maintenance  of  the  lunatic  and 
payment  of  his  debts.  Consequently  what  remained  when 
that  was  accomplished,  retained  the  impress  of  real  estate." 

{See  3d  Yeates  B.  261 ;  Better  v.  Young  in  re  Tfighman, 
5 ;  Wharton,  64 ;  ScxiU  v.  Janegcm^  2 ;  2  Dev.  and  Bat.  Eq.  B. 
144.) 

Mcvrch  v.  Berrier  (6  Iredell's  Eq.  B.  524)  was  decided  by  the 
Supreme  Court  of  N.  0.  in  1850.  It  related  to  a  surplus  pro- 
duced by  the  sale  of  land  which  had  descended  to  an  infant. 
TJie  sale  was  made  under  the  decree  of  a  Court  of  Equity,  to 
create  funds  to  pay  debts  owing  by  one  Wilson,  the  intestate, 
who  died  seized  of  the  lands.  The  sale  was  made  in  the  life- 
time of  the  infant,  and  a  surplus  of  $639  64  was  actually  paid 
by  the  clerk  and  master,  who  made  the  sale,  to  the  guardian 
of  the  infant.  The  infant  afterwards  died  under  age  and  un- 
married. A  bill  was  filed  by  her  heirs  at  law  to  procure  a 
decree  that  this  surplus  be  deemed  land  and  be  paid  to  them, 
and  a  decree  to  that  effect  was  made.         ' 

Hie  court  in  its  opinion  said  that,  "  when  a  Court  of  Equity 
orders  a  sale  of  the  real  estate  of  an  infant,  in  order  to  raise 
money  for  a  particular  purpose,  it  would  not,  upon  its  own 
principles  and  independent  of  any  provision  by  statute,  allow  its 
decree  to  affect  the  rights  of  succession  to  a  surplus  remaining 
after  answering  that  purpose.  The  money  stands  for  the  land 
of  which  it  was  the  proceeds." 

That  the  fact  that  the  surplus  had  been  paid  to  the  infant's 
guardian  made  no  difference.  The  acts  of  that  person,  or  the 
dealings  between  him  and  the  infant's  administrator,  could  not 
change  the  equitable  nature  of  the  fund  so  as  to  disturb  the 
rights  of  the  heirs  at  law.  The  court  decided  that  the  interest 
which  had  accrued  during  the  infant's  life-tiine  was  personalty, 
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but  that  the  capital  and  interest  that  accrued  thereon  subse- 
quent to  her  death  belonged  to  the  heirs  at  law. 

The  purpose  of  the  sale,  in  the  present  case,  was  to  satisfy 
the  mortgage  debt  and  the  costs  of  the  foreclosure  suit  Except 
as  a  matter  of  necessity,  the  court  would  not  have  converted 
into  personalty  more  of  the  premises  than  was  sufficient  to 
answer  that  purpose.  That  purpose  was  fully  answered  by  the 
application  of  a  part  of  the  proceeds. 

The  principles  upon  which  the  court  acts,  and  by  which  it  is 
governed,  will  not  allow  it  to  regard  the  surplus  as  property  of 
a  different  nature  from  that  which  produced  it  If  land  has 
been  converted,  it  will  treat  the  proceeds  as  land,  until  the 
infant  is  capable  of  electing  and  actually  elects  to  take  it  as 
money.    . 

If  a  different  rule  obtained,  the  infant,  in  this  case,  as  he 
lived  until  he  attained  the  age  of  eighteen  years,  might  have 
bequeathed  it  as  money.  If  it  had  not  been  converted,  he 
could  not  have  devised  it  until  after  he  was  of  full  age.  So, 
on  the  other  hand,  if  his  money  is  ordered  to  be  invested  in 
real  estate  and  is  so  invested,  the  court  will  treat  the  land  as 
money.  On  any  other  principle  the  act  of  the  court  would 
deprive  him  of  a  right,  created  by  statute  law,  to  bequeathe  his 
personalty  on  attaining  the  age  of  eighteen  years.  I  am 
inclined  to  think  that  the  true  ground  of  the  rule  is  the  one 
stated  by  Lord  Eldon  in  ex-parts  Phillips,  and  that  it  is  not 
based  upon  any  supposed  equity  of  the  next  of  kin  to  succeed 
to  the  personal  and  of  the  heirs  to  take  the  real  estate,  and  to 
have  it  retain  the  character  it  possessed  when  the  infant's 
title  accrued,  until  his  death,  or  until  he  becomes  of  age. 

But  whatever  may  be  the  true  reason  of  the  rule,  Courts  of 
Equity  seem  to  have  acted  uniformly  upon  the  principle  that, 
in  converting  the  real  estate  of  an  infant  for  a  particular  pur- 
pose, they  had  no  power  to  convert,  to  all  intents  and  purposes, 
any  more  than  was  required  to  answer  such  purpose.  And 
that  if  incidentally  it  necessarily  happened  that  more  was  con- 
verted, it  was  their  duty  to  treat  the  excess  or  surplus  as 
property  of  the  same  nature  as  that  converted,  and  to  dispose 
of  it  accordingly  among  those  claiming  by  the  rights  of  suc- 
cession. 


NEW  TOEK— NOVEMBER,  1852.  807 

Sweecy  y.  Thayer. 

We  regard  this  principle  to  be  well  settled,  and  that  §  186 
of  2  R.  S.  195,  is  but  a  legislative  declaration  of  this  principle. 
That  it  must  be  applied  and  enforced  in  all  cases  of  a  surplus 
arising  from  a  sale  of  his  lands  under  the  decree  of  a  court,  as 
well  as  where  a  sale  is  made  for  either  of  the  purposes  specified 
in  that*act. 

The  only  case  cited  apparently  in  conflict  with  the  rule  and 
the  decisions  referred  to,  is  that  of  Bogari  v.  Freeman,  10 
Paige  492.  That  was  a  contest  in  relation  to  a  surplus  arising 
from  a  sale  under  a  decree  of  foreclosure.  The  report  of  the 
case  states  that  "  E.  Freeman,  the  elder,  widow  of  the  mort- 
gagor (who  died  before  the  sale),  was  grantee  in  fee  of  the 
mortgaged  premises,"  when  the  decree  was  entered.  "  But  in 
feet  she  was  only  entitled  to  dower  in  the  equity  of  redemption. 
She  held  the  residue  in  trust,9'  one  eighth  thereof  for  each  of 
her  seven  children,  and  one  sixteenth  for  each  of  two  grand- 
children. After  her  death  there  was  a  litigation  respecting  the 
surplus.  The  Chancellor,  assuming  that  certain  of  the  children 
and  grandchildren,  who  were  dead,  had  died  infants,  decreed 
that  their  shares  of  the  surplus  must  be  deemed  personal  and 
not  real  estate,  and  that  they  belonged  to  their  next  of  kin. 

Ko  authority  is  cited  in  support  of  the  proposition.  It  does 
not  appear  from  the  report  what  was  the  nature  of  the  trust, 
nor  whether  the  instrument  by  which  it  was  created  did  not 
direct  the  land  to  be  sold  after  her  death,  and  the  proceeds 
divided  as  money  between  the  children  and  grandchildren.  If 
such  was  the  fact,  the  decision  was  in  harmony  with  the  well 
settled  rules  relating  to  equitable  conversion.  There  is  nothing 
in  the  facts  stated  which  makes  it  necessarily  conflict  with  the 
authorities  cited. 

In  Graham  v.  Dickinson  (3  Barb.  Ch.  169),  real  estate  devised 
was  sold  after  the  death  of  the  testator  to  supply  a  deficiency 
in  his  personal  estate.  One  seventh  of  the  land  so  sold  belonged 
to  the  complainant's  wife  as  such  devisee.  Sufficient  of  the 
proceeds  was  applied  to  pay  the  debts,  and  the  residue  was 
paid  over  to  the  devisees.  Hence  the  whole  proceeds  were 
actually  disposed  of.  Complainant's  wife  subsequently  died 
without  having  had  any  issue,  and  he  was  appointed  adminis- 
trator of  her  estate. 
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Subsequently  to  her  death,  the  executors  of  her  father's  estate 
realized  a  large  sum  of  money  from  a  claim  of  the  estate  against 
the  French  Government,  and  the  complainant  filed  a  bill,  as 
administrator  of  his  wife,  to  recover  one  seventh  of  this  fund, 
as  a  substitute  for  part  of  her  real  estate  which  had  been  sold 
to  pay  debts  primarily  chargeable  upon  the  testator's  personal 
estate. 

The  executors  resisted  the  claim  on  the  ground  that  the  fund 
was  to  be  considered  real  estate  at  the  time  of  the  death  of 
complainant's  wife,  and  that  it  belonged  to  her  heirs  at  law, 
and  not  to  her  personal  representatives.  The  chancellor  de- 
cided that  the  fund  must  be  treated  as  personalty,  and  that  it 
belonged  to  the  plaintiff  as  administrator. 

The  report  of  the  case  states  expressly  that  it  did  not  appear 
by  the  pleadings  or  proofe  in  the  cause  whether  the  marriage 
of  complainant  took  place  before  or  after  the  sale  of  the  real 
estate  of  his  wife.  Neither  does  it  appear  that  she  was  then 
under  age*  If  of  full  age  and  a  feme  soie,  and  nothing  to  the 
contrary  appears,  then  the  decision  is  in  harmony  with  all  the 
cases  which  hold  that  where  real  estate  is  converted  by  opera- 
tion of  law,  in  the  lifetime  of  an  adult  owner,  the  surplus,  if 
there  be  any,  will  lie  treated  as  money,  and  at  his  death  will 
be  distributed  as  such.  {Banks  et  al.  v.  Scott,  5  Mad.  500 ; 
Dixon  v.  Dawson,  2  Sim.  and  Stew.  327,  329 ;  Flanagan  v. 
Flanagan,  Law  Lib.  p.  578;  and  what  Lord  Eldon,  in  his 
argument  in  Achroydv.  Srmthson,  says  of  the  grounds  on  which 
the  former  was  decided.) 

Graham  v.  Dickinson  (p.  184)  is  in  conflict  with  all  the 
authorities,  if  it  is  to  be  deemed  a  decision  that  the  rule  which 
it  aaserte  applies  to  a  surplus  arising  from  the  sale  of  an  infant's 
real  estate.  As  the  report  of  the  case  does  not  state  that  the 
heir  was  either  an  infant  or  married  at  the  time  of  the  sale,  and 
as  no  authorities  were  cited  applicable  to  a  surplus  arising  from 
the  sale  of  an  infant's  land,  it  cannot  be  said  to  decide  a  ques- 
tion that  does  not  appear  to  have  arisen  or  been  discussed. 

We  are  of  the  opinion  that  there  is  nothing  decided  in  either 
of  those  cases  at  variance  with  the  rule  uniformly  acted  upon 
by  courts  of  equity, — that  a  surplus  arising  under  such  circum- 
stances as  this  must  be  treated  as  land,  until  the  infant  to  whom 
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it  belongs  has  reached  an  age  at  which  he  is  capable  of  taking 
it  as  money,  and  has  elected  so  to  take  it.  Up  to  the  time  of  his 
death,  he  was  in  law  incapable  of  making  an  election.  It  must, 
therefore,  be  regarded  and  disposed  of  as  it  would  have  been 
if  it  weje  in  fact  land.  We  concur  in  the  opinion  that  the 
referee  decided  the  law  correctly.  The  judgment  appealed 
from  must  be  affirmed. 


Catlin  v.  Hansen. 

The  answer  of  the  defendant,  who  was  sued  as  the  maker  of  a  promissory  note, 
set  up  as  a  defence,  that  the  note  in  suit  had  been  delivered  to  B  for  a  renewal 
of  a  former  note  of  the  defendant,  for  the  same  amount*  of  which  B  was  then 
the  holder  and  owner.  And  that  B*  after  such  delivery,  instead  of  returning 
the  first  note,  kept  them  both,  and  therefore  averred  that  no  consideration  had 
been  given  for  the  note  in  suit 

Held,  that  these  facts  constituted  no  defence  to  the  present  suit*  since  they  were 
evidence^that  the  first  note,  which,  for  aught  that  was  alleged,  was  still  in  B's 
hands,  had  been  satisfied,  and  could  not  therefore  be  enforced  against  the  defend- 
ant The  Answer  therefore,  in  effect*  proved  that  the  note  in  suit  was  founded 
on  a  valid  consideration. 

Bdd>  also,  that  the  motion  of  the  plaintiff,  on  the  trial,  to  exclude  the  defence,  as 
irrelevant,  ought  to  have  been  granted. 

The  evidence  which  the  defendant  was  permitted  to  give  on  the  trial  tended  to 
prove  that  B*  before  the  note  in  suit  was  delivered  to  him,  had  parted  with 
the  first  note  to  a  holder  for  value,  and  that  his  transfer  to  the  plaintiff  of  the 
note  in  suit  was,  therefore,  a  fraudulent  misapplication. 

Held,  thai  as  this  defence  was  different  in  its  entire  scope  and  meaning  from  that 
set  up  in  the  answer,  the  evidence  ought  not  to  have  been  received. 

Held,  also,  for  the  same  reason,  that  the  answer,  under  the  provisions  of  the  Code, 
could  not  be  so  amended  as  to  let  in  the  defence. 

When  a  defendant*  sued  as  the  maker  or  endorser  of  a  negotiable  note  or  bill, 
proves  upon  the  trial  that  it  was  obtained  from  him  by  fraud,  or  was  fraudu- 
lently put  in  circulation,  the  plaintiff  is  bound  to  prove  that  he  gave  value  for 
it  when  he  received  it 

When  a  valuable  consideration,  however,  is  proven,  the  burden  of  proof  is  again 
shifted,  and  that  of  showing  that  the  plaintiff  had  notice  of  the  fraud  is  cast 
upon  the  defendant  — 

A  witness  who*  for  a  valid  consideration,  has  agreed  to  indemnify  the  defendant 
by  whom  he  is  called,  is  incompetent  under  the  Code  M  as  a  person  for  whose 
immediate  benefit  the  action  is  defended.''    (Per  Boswobxb  and  Duo,  JJ») 
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A  consistent  interpretation  must  be  given  to  the  two  sections  in  the  Code  (§§  848, 
849),  that  which  declares  that  "no  witness  shall  be  excluded  by  reason  of  his 
interest  in  the  event  of  the  sui^"  and  that  which  excepts  from  the  application 
of  the  rule  those  who  are  "  parties  to  the  action,  or  for  whose  immediate  bene- 
fit it  is  prosecuted  or  defended."    (Dues,  J.) 

SembU — that  these  provisions  can  only  be  reconciled  by  confining  the  exceptions 
from  the  general  rule  to  those  who,  in  judgment  of  law,  are  parties  to  the  suit; 
that  is,  as  parties  on  the  record,  or  parties  in  interest    (Dun,  J.) 

Those  only,  as  parties  in  interest*  are  parties  to  the  suit,  who,  in  all  respects  and  for 
all  purposes,  will  be  concluded  by  the  judgment  to  be-  rendered.    (Dux*,  J.) 

New  trial  granted,  costs  to  abide  event. 

(Before  Dun,  Campbell,  and  Boswokth,  J.  J.) 
Oct  18 ;  Nov.  80, 1852. 


This  was  an  action  against  the  defendant  as  the  maker  and 
endorser  of  a  promissory  note,  and  was  tried  before  the  chief 
justice  in  March,  1852.  A  motion  to  set  aside  the  verdict  and 
for  a  new  trial  was  afterwards  made  upon  a-  case  at  a  special 
term,  and  was  denied,  and  the  cause  was  now  heard  upon  an 
appeal  from  this  decision.  - 

In  order  that  the  questions  raised  upon  the  trial,  and  upon 
the  argument,  may  be  properly  understood,  it  will  be  necessary 
to  state  in  extenso,  both  the  pleadings  and  the  evidence. 

The  pleadings,  omitting  the  reply,  which  merely  took  issue 
upon  lie  allegations  of  new  matter  in  the  answer,  are  as 
followB : — 

The  complaint  of  the  above  named  plaintiff  respectfully 
shows  to  this  court,  that  the  defendant  heretofore  at  said  city 
of  New  York,  made  his  promissory  note  in  writing,  bearing  date 
the  fourth  day  of  June,  one  thousand  eight  hundred  and  fifty- 
one,  whereby  he  promised  to  pay,  three  months  after  the  said 
date  of  said  note,  to  the  order  of  himself  the  said  defendant, 
for  value  received,  the  sum  of  three  hundred  and  twenty-six 
dollars,  and  the  said  defendant  did  thereupon  duly  endorse  the 
said  note,  and  transfer  the  same  so  endorsed,  so  that  the  same, 
before  the  maturity  thereof,  came  to  the  possession  of,  and  was 
owned  by  the  plaintiff.  And  although  the  said  note  became 
due  and  payable  before  the  commencement  of  this  action,  yet 
the  defendant  has  not  paid  the  same.    And  the  plaintiff  further 
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says,  that  he  is  now  the  lawful  owner  and  holder  of  the  said 
note,  and  that  the  defendant  is  justly  indebted  to  him  there- 
upon in  the  sum  of  three  hundred  and  twenty-six  dollars  prin- 
cipal, together  with  interest  thereon  from  the  sixth  day  of  Sep- 
tember, A.D.  1851. 

Wherefore  the  plaintiff  demands  judgment  against  the  de- 
fendant for  the  said  principal  sum  and  interest,  besides  the 
costs/ 

The  defendant  answering,  admits  thai  at  the  time  mentioned 
in  said  complaint,  he  made  his  promissory  note  bearing  date  on 
the  day,  for  the  amount  and  payable  at  the  time  as  stated  in 
said  complaint,  that  he  endorsed  the  same  and  delivered  it  to 
one  A.  Boscher,  a  merchant  of  the  city  of  New  York,  for  the 
purpose  of  taking  up  another  note,  drawn  by  this  defendant 
for  the  same  amount,  which  would  become  due  and  payable  on 
or  about  the  6th  of  June,  1851,  which  said  last  mentioned  note 
had  been  discounted  by  one  William  Beecher,  a  money  broker 
in  the  city  of  New  York. 

And  deponent  further  says  upon  information  and  belief,  that 
said  A.  Boscher  delivered  said  note  in  said  complaint  mentioned 
to  said  Beecher,  for  the  aforesaid  purpose,  that  said  Beecher  at 
the  time  said  he  was  and  claimed  to  be  the  owner  of  said  first 
mentioned  note,  and  agreed  to  accept  of  said  note,  and  deliver 
up  the  said  note  which  became  due  on  or  about  the  6th  of  June, 
1851,  to  defendant;  that  after  delivery  of  said  note  in  said 
complaint  mentioned  to  said  Beecher,  he  refused  to  deliver  up 
said  note  due  on  or  about  the  6th  of  June,  1851,  to  this  defend- 
ant, but  kept  both ;  that  said  Beecher  never  paid  to  this  defend- 
ant any  consideration  for  the  said  note  in  said  complaint  men- 
tioned, and  this  defendant  claims  that  the  same  is  void  for  want 
of  consideration. 

And  defendant  further  answering  on  information  and  belief, 
denies  that  said  note  in  said  complaint  mentioned,  came  into 
the  possession  of  the  said  plaintiff  before  the  maturity  thereof, 
or  that  it  is  owned  by  the  plaintiff. 

And  defendant  further  answering  upon  information  and  belief, 
says  that  said  note  was  passed  over  to  said  plaintiff  long  after 
the  same  became  due  and  payable,  and  with  a  full  knowledge 
of  the  facts  as  above  set  forth,  and  with  a  full  knowledge  that 
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the  same  was  void  for  want  of  consideration,  and  defendant 
denies  that  the  plaintiff  is  the  lawful  owner  and  holder  of  the 
said  note,  or  that  defendant  is  justly  indebted  to  him  in  the 
sum  mentioned  in  said  complaint. 

Upon  the  trial  the  plaintiff  gave  in  evidence  the  note  men- 
tioned in  the  complaint,  and  proved  the  interest  thereon  and 
rested.  The  defendant's  counsel  then  opened  the  cause  to  the 
jury,  stating  in  substance  the  matters  set  up  in  the  answer. 
The  plaintiff's  counsel  then  moved  to  exclude  the  defence  as 
thus  opened  and  as  stated  in  the  answer,  on  the  ground  that  the 
matters  thus  stated  did  not  constitute  a  defence  to  this  suit, 
though  they  might  form  a  defence  to  an  action  on  the  note 
falling  due  6th  June.  The  court  denied  the  moticjn,  and  plain- 
tiff's counsel  excepted. 

The  defendant  called  as  a  witness,*  Alexander  Boscher,  who 
testified  that  the  note  in  suit  was  given  to  renew  a  note  of 
the  same  amount  given  by  the  defendant,  and  due  on  the  6th 
of  June,  1851 ;  the  note  was  made  for  that  purpose ;  that  he 
took  it  to  William  A.  Beecher's  office  and  asked  for  the  other 
note.  Beecher  was  not  in ;  I  left  this  note  with  his  book-keeper 
and  asked  him  for  the  other  note ;  I  did  not  get  the  other  note ; 
I  left  this  note  and  never  got  the  other. 

On  cross-examination,  he  testified  that  he  employed  the  attor- 
ney to  defend  this  suit,  that  he  is  bound  to  pay  the  money  to 
the  defendant  if  a  recovery  is  had  in  this  suit,  and  that  it  is 
defended  for  his  benefit 

The  plaintiff's  counsel  objected,  that  the  witness,  according 
to  his  bwn  showing,  was  not  competent  under  the  Code ;  the 
court  overruled  the  objection,  and  the  plaintiff's  counsel  ex- 
cepted. 

The  defendant  then  read  from  the  deposition  of  L.  J.  Bar- 
beau,  taken  de  bene  esse  (having  first  proved  said  Barbeau's 
absence  from  the  state).  The  said  Barbeau's  deposition  in  sub- 
stance was,  that  he  first  saw  the  note  in  question  on  Boscher's 
desk,  in  June,  1851 ;  that  it  was  given  to  take  up  another  note 
of  the  same  amount,  due  about  1st  June,  1851 ;  that  the  second 
time  he  saw  the  note  it  was  in  W.  A.  Beecher's  pocket-book  in 
Bulkley  &  Claflin's  store,  in  the  last  week  of  June,  1851. 

The  following  question  and  the  answer  thereto,  were  then 
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read  by  the  defendant's  counsel  from  said  deposition  of  said 
Barbeau: —    . 

When  you  saw  the  note  in  Mr.  Beechefs  possession  at  Bulk- 
ley  &  Claflin's,  will  you  state  what  took  place  between  you  and 
Mr.  Beecher  at  that  time  in  relation  to  this  note  i  (Objected 
to  by  plaintiff.) 

A.  I  was  trying  to  compromise  a  difficulty  between  Bulkley 
&  Claflin,  and  Boscher  and  Beecher.  Mr.  Beecher,  in  search- 
ing his  pocket-book  to  see  what  notes  he  had  in  it,  that  he  had 
received  from  Boscher,  pulled  out  that  one  note  which  I  stated 
to  him  had  been  given  in  payment  of  the  first  one,  and  that  he 
ought  to  have  delivered  this  last  one  to  Bulkley  &  Claflin.  He 
answered  that  was  his  business ;  he  knew  what  to  do  with  this 
note.  There  was  nothing  else  occurred  in  relation  to  this  note 
at  that  time. 

The  said  question  and  answer  were  duly  objected  to  by  plain- 
tiff's counsel;  the  objection  was  overruled,  and  they  were 
admitted  in  evidence,  and  the  plaintiff's  counsel  excepted. 

The  defendant  then  rested. 

The  plaintiff's  counsel  then  insisted  that  no  defence  had  been 
established,  and  that  nothing  appeared  to  affect  the  plaintiff's 
right  to  recover,  and  that  on  the  evidence  as  it  stood,  no  notice 
to  the  plaintiff  or  knowledge  by  him  of  the  matters  given  in 
evidence  by  the  defendant  being  shown  or  pretended,  the 
plaintiff  was  entitled  to  a  verdict,  and  was  not  required  to  give 
any  rebutting  evidence.  The  judge  ruled  that  the  defendant 
had  established  a  prvmA  facie  defence,  and  that  the  burden  of 
proof  was  now  on  the  plaintiff.  To  this  ruling,  the  plaintiff's 
counsel  excepted. 

The  plaintiff  then  called  as  a  fitness,  William  A.  Beecher, 
who  testified  as  follows :  The  note  in  suit  was  at  one  time  in  my 
possession ;  I  found  it  lying  on  my  desk,  one  morning  about 
the  time  of  its  date ;  I  parted  with  the  possession  of  it  early  in 
July  last  to  the  plaintiff;  sold  it  to  him  at  seven  per  cent. ;  he 
advanced  me  the  whole  amount  of  it,  deducting  seven  per  cent, 
interest;  the  plaintiff  married  my  sister;  I  presume  an  entry 
of  the  transaction  was  made  at  the  time  in  my  books.  The 
plaintiff's  counsel  requested  the  witness  to  look  at  his  book, 
which  was  then  before  him,  and  state  the  entry  made  in  it  as 
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to  this  matter.  The  defendant's  counsel  objected,  and  the 
judge  sustained  the  objection,  and  the  plaintiff's  counsel 
excepted.  I  delivered  the  note  to  the  plaintiff;  my  business 
was  that  of  a  broker. 

Being  cross-examined,  the  witness  testified :  The  plaintiff  is 

a  physician,  and  resides  in  Brooklyn ;  he  paid  me  the  amount 

of  the  note  in  cash  ;  no  agreement  whatever  was  made  with 

him  about  it;  he  did  not  require  my  endorsement ;  I  told  him 

the  note  was  perfectly  good';  I  had  a  note  of  the  defendant's 

before  this ;  it  passed  through  my  hands ;  it  was  a  note  I 

received  from  Boscher,  and  for  the  same  amount  with  this ;  I 

found  this  note  on  my  desk ;  no  message  was  left  with  it ;  my 

book-keeper  told  me  that  Boscher  had  left  it ;  I  gave  nothing 

for  it  at  the  time ;  I  had  procured  money  for  Boscher  many 

times ;  I  gave  Boscher  the  benefit  of  the  avails  of  this  note  by 

paying  the  amount  to  Bulkley  &  Glaflin,  or  Mrs.  Hill,  who  had 

loaned  him  money  on  Madame  Tarin's  notes ;  Bulkley  &  Claflin 

held  defendant's  note  falling  due  in  June.    I  had  no  message 

whatever  from  Boscher ;  I  was  not  aware  when  I  first  saw  this 

note  that  it  was  left  to  renew  the  other,  except  by  inference  ; 

in  the  course  of  our  business  I  was  so  informed,  but  whether 

before  or  after  the  transfer  to  plaintiff,  I  cannot  tell ;  I  think  I 

was  not  so  informed  within  two  days  after  I  received  the  note ; 

I  think  Barbeau  informed  me  at  Bulkley  &  Claflin's  store,  and 

before  the  transfer  to  plaintiff ;  Barbeau  was  endeavoring  to 

settle  with  Bulkley  &  Claflin,  who  held  Boscher's  paper ;  it 

was  after  this  that  I  transferred  the  note  and  informed  plaintiff 

that  this  was  a  good  note.    I  recollect  that  Barbeau  told  me  I 

ought  to  hand  this  note  to  Bulkley  &  Claflio,  and  I  said  I  would 

if  Boscher  would  pay  over  the  money  he  had  collected ;  Ltold 

Barbeau  that  Bulkley  &  Claflin  said'  they  would  sue  the  note 

they  held ;  I  think  I  informed  Boscher  and  Barbeau  that  I  had 

parted  with  this  note.    I  told  Barbeau  if  Boscher  would  not 

pay  over  the  money  he  had  received  to  be  paid  on  the  notes  of 

Madame  Tarin,  we  must  get  the  money  the  best  way  we  could ; 

I  recollect  a  paper  being  shown  me  by  Boscher ;  I  did  not  say 

it  was  correct,  nor  that  it  was  correct  as  a  statement  of  the 

notes  he  had  turned  out ;  I  have  no  doubt  that  the  paper  now 

shown  to  me  is  the  one  presented  to  me  by  Boscher ;  I  cannot 
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tell  whether  this  paper  contains  a  statement  of  all  the  moneys 
Boecher  had.  1  was  present  when  Barbean  testified  that  I  had 
admitted  this  paper  to  be  correct,  and  I  told  the  lawyer  that  it 
was  not  true ;  since  Barbeau's  examination  I  have  endeavored 
to  find  out  what  Boscher  owes  to  those  from  whom  I  procured 
money  for  him ;  I  struck  the  balance  and  find  about  $1000 
due  from  him ;  he  agreed  to  pay  me  15  cents  a  day  on  every 
hundred  dollars  I  raised  for  him  on  notes  he  left  with  me 
to  sell ;  I  think  I  had  several  of  Barbeau's  notes  from  Bos- 
cher; I  frequently  received  from  Boscher  checks;  one  for 
$1700  and  odd,  for  which  I  gave  him  the  whole  amount ;  I 
gave  the  check  to  those  who  advanced  the  money ;  the  check 
was  the  memorandum  of  the  amount  advanced.  I  did  not  un- 
derstand it  was  a  check  to  be  presented  to  the  bank  for  pay- 
ment. 

On  re-examination,  the  witness  testified :  Barbeau  called  and 
I  went  with  him  to  Bulkley  &  Claflin,  and  I  there  said  that 
Boscher  having  withheld  money  given  to  him  by  Madame  Tarin 
to  take  up  notes  of  hers,  on  which  he  had  got  money,  I  would 
not  give  this  note  to  Bulkley  &  Claflin ;  Boscher  had  received 
of  Madame  Tarin  about  $500 ;  Bulkley  &  Claflin  held  other 
notes  on  which  they  had  advanced  money  to  Boscher  and 
which  he  represented  to  be  good,  and  they  were  not ;  Barbeau 
assented  to  what  I  said  as  to  Boscher  having  kept  Madame 
Tarin's  money,  and  said  Boscher  had  done  very  wrong,  and  had 
ruined  Madame  Tarin ;  Boscher  admitted  to  me  that  he  had 
used  Madame  Tarin's  money.  I  after  this  negotiated  this  note, 
and  applied  the  avails  to  Boscher's  debts.  At  the  other  con- 
versation I  had  with  Barbeau,  I  told  him  that  if  Boscher  would 
keep  money  he  had  received  to  pay  over,  we  had  a  right  to 
get  it  in  the  best  way  we  could ;  my  reason  for  negotiating 
this  note  as  I  did,  was  that  Boscher  had  received  and  kept  the 
money  of  Madame  Tarin  as  before  stated.  There  is  a  balance 
still  due  from  Boscher  to  sundry  persons,  from  whom  I  obtained 
money  for  him,  of  upwards  of  $1000. 

On  further  cross-examination,  the  witness  testified:  This 
balance  includes  no  extra  interest ;  Boscher  admitted  getting 
the  money  of  Madame  Tarin  as  I  have  stated ;  I  have  received 
many  notes  of  Boscher  as  collateral;  the  money  had  been 
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received  by  Boscher  of  Madame  Tarin  to  -pay  her  notes,  on 
which  I  had  raised  money  for  him.  Mrs.  Hill  resides  in  New 
Haven,  is  not  a  relative,  of  mine ;  I  had  not  the  notes  of 
Madame  Tarin  in  my  hands. 

The  plaintiff  rested. 

The  defendant's  counsel  then  offered  to  read  in  evidence 
from  said  Barbeau's  aforesaid  deposition  the  following  question 
and  answer: 

Q.  Did  you  ever  have  any  other  conversation  with  Mr. 
Beecher  on  the  subject  of  this  note,  and  if  so,  what  was  itf 

A.  I  believe  in  the  firet  days  of  July,  1851,  Mr.  Beecher 
met  me  in  Wall  street,  and  told  me  he  had  just  .discounted 
Hansen's  second  note,  which  is  the  one  here  presented,  and  had 
discounted  it  at  a  fair  rate,  as  it  was  first  rate  paper.  I  asked 
him  what  kind  of  a  trade  he  called  that.  He  answered  it  was 
getting  money  the  best  way  we  can,  and  that  Hansen  would 
have  to  pay  that  note,  when  it  became  due.  That  was  all  that 
was  said  at  that  time. 

The  plaintiff's  counsel  objected  to  reading  the  same,  but  the 
judge  overruled  the  objection,  and  the  same  was  read  in  evi- 
dence, and  the  plaintiff's  counsel  excepted. 

The  testimony  here  closed. 

The  cause  was  then  summed  up  by  the  counsel  for  the  respec- 
tive parties,  and  the  judge  charged  the  jury,  among  other 
things,  that  the  decision  of  the  cause  must  depend  on  the  credit 
to  be  given  to  the  witness  Beecher.  If  they  believed  his  tes- 
timony, they  must  find  for  the  plaintiff;  otherwise  for  the 
defendant  They  found,  as  before  stated,  a  verdict  for  the 
defendant 


(7.  P.  KirlcUmd)  for  plaintiff,  argued  elaborately  the  follow- 
ing points,  and  examined  at  large  the  authorities  in  support  of 

them : 

»■ 

L  The  matters  of  defence,  as  Bet  up  in  the  answer  and  stated 
in  the  opening,  should  have  been  excluded.  They  did  not  con- 
stitute a  defence  to  this  note ;  for  the  allegation  is  that  this  note 
was  delivered  to  Beecher,  and  by  him  received  to  take  up  a 
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note  due  6th  June.  This  note  then  fulfilled  its  purpose,  and 
the  defendant,  if  sued  on  the  note  falling  due  6th  June,  could 
make  a  perfect  defence  from  the  facts  stated  in  this  answer. 

II.  The  judge  erred  in  ruling  that  Boscher  was  a  competent 
witness.  It  expressly  appeared  that  the  suit  "  was  defended 
for  his  benefit."  He  was  then  inadmissible  under  the  Code, 
and  his  interest  being  unquestioned,  he  was  incompetent  at 
common  law.  (Code,  §§  398,  399 ;  3  Code  Rep.  24,  per  Oak* 
ley,  J.)  , 

HL  The  testimony  of  Barbeau  was  improperly  admitted. 
1.  It  related  to  a  conversation  as  to  which  no  testimony  had 
been  given.  2.  No  foundation  was  laid  for  it,  as  an  impeach- 
ment of  Beecher,  by  any  previous  question  put  to  Beecher. 
3.  It  was  evidence  of  the  declarations  of  a  former  holder  of  a 
chose  in  action,  and  thus  inadmissible.  (Stark  v.  £o#wett,  6 
Hill,  405 ;  WhUaker  v.  Brvwny  8  Wend.  490 ;  Bristol  v.  Dawn,, 
12  Wend.  142 ;  Paige  v.  Cagiom,  7  Hill,  361.) 

IV.  The  judge  erred  in  ruling  that  the  defendant  had  made 
out  a  primd  facie  defence,  and  that  the  burden  of  proof  was 
on  the  plaintiff. 

Y.  The  policy  of  the  law  which  favors  and  protects  the  free 
currency  and  circulation  of  negotiable  commercial  paper  can- 
not be  carried  out,  if  such  paper  can  be  attacked  in  the  hands 
of  the  holder,  without  any  evidence  casting  suspicion  on  the 
motives  or  conduct  of  the  holder  himself. 

VL  In  many  cases,  perhaps  in  most,  it  would  be  impossible 
for  the  holder  to  give  proof  of  the  facts  and  circumstances  of 
the  transfer  to  himself,  whereas  under  the  present  law  the 
defendant  could  always  have  it  in  his  power  to  show  these  facts 
and  circumstances  by  examining  the  plaintiff  himself. 

V1L  The  invariable  rule  in  every  system  of  enlightened 
jurisprudence — viz.  that  every  man  is  to  be  presumed  innocent 
and  honest  till  the  contrary  is  shown— would  be  violated,  and 
indeed  reversed,  by  throwing  the  onus  on  the  plaintiff  in  this 
case. 

Yin.  The  uniform  doctrine  established  by  the  decisions,  so 
far  as  I  have  been  able  to  ascertain  after  diligent  investigation, 
is  that  laid  down  by  Bronson,  C.  J.,  in  6  Hill,  339,  viz.  "  that 
it  will  be  presumed,  till  the  contrary  is  ahown,  that  the  holder 
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took  the  note  in  the  usual  course  of  negotiating  commercial 
paper, — the  onus  jprobandi  is  on  the  maker  to  show  the  fact 
impeaching  the  plaintiff's  title.  (Nelson  v.  Corning,  6  Hill, 
336 ;  PraU  v.  Adams,  7  Paige,  629 ;  Pvnkerton  v.  Bailey,  8 
Wend.  600 ;  Waterman  v.  Barret,  i  Harring.  DeJ.  311 ;  Jones 
v.  Wescott,  2  Brev.  166 ;  3  Day,  311,  per  Livingston,  U.  S. 
Judge ;  Lewis  v. — 4  Add.  &  Ellis,  838, 1  Meeson  and  Wels- 
by,405.) 

IX.  Again,  the  legal  nature,  character,  and  incidents  of  nego- 
tiable paper  after  maturity,  and  of  the  same  paper  before 
maturity,  are  essentially  different,  as  clearly  stated  and  illus- 
trated in  1  Sand.  Sup.  C.  B.  Rep.  (Zeamtt  v.  Putnam,  1  Sand. 
203,  205.) 

The  plaintiff,  here,  was  primd  facie  entitled  to  all  the  rightB 
of  a  holder  before  maturity,  because  at  the  time  the  defendant 
rested,  he  had  not  given  a  particle  of  evidence  to  show, — 1st, 
any  knowledge,  notice,  or  information  on  the  part  of  the  plain- 
tiff as  to  the  matters  testified  to  by  defendant's  witnesses ;  or, 
2d,  anything  to  put  the  plaintiff  on  his  guard  or  on  inquiry  in 
any  manner;  or,  3d,  in  any  sense  or  degree  to  impeach,  or 
affect  the  plaintiff's  title  to  the  note. 

X.  The  verdict  is  palpably  and  flagrantly  against,  or  rather 
without,  evidence.  Nothing  appears  in  any  mfanner  to  affect 
the  credit  of  Beech  er.  He  is  unimpeached  and  uncontradicted, 
and  the  verdict  is  the  result  of  passion,  prejudice,  or  mistake  on 
the  part  of  the  jury.  But  let  Beecher's  testimony  all  be  stricken 
out — and  this  is  the  worst  aspect  that  can  be  taken  of  the  case 
for  the  plaintiff — and  still  the  plaintiff  is  entitled  to  the  verdict 
Nothing  appears  to  affect  him. 

R.  Zochwood,  for  the  defendant,  strenuously  insisted,  that 
a  new  trial  ought  not  to  be  granted,  upon  the  following- 
grounds  : 


L  The  motion  of  the  plaintiff's  counsel,  "to  exclude  the 
defence  as  stated  in  the  answer,"  was  properly  denied  by  the 
judge,  as  it  is  a  full  and  perfect  defence  to  the  action.  1.  It 
states  a  diversion  or  misapplication  of  the  note  by  Beecher.    2- 


+  • 
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It  also  avers  that  the  plaintiff  took  it  with  frill  knowledge  of 
the  fact  of  such  diversion  by  Beecher. 

II.  The  objection  to  the  competency  of  the  witness  Boscher 
was  properly  overruled  by  the  judge,  as  he  was  clearly  compe- 
tent under  the  Code — the  objection  went  only  to  his  credibility. 
(Code,  sec.  398.) 

HL  The  objection  to  the  question  and  answer  read  from  the 
deposition  of  Barbeau,  was  wholly  groundless.  No  ground  is 
stated  in  the  case,  nor  can  any  tenable  one  be  conceived  of. 
The  evidence  went  to  prove  that  Beecher  had  possession  of  the 
note  at  that*  time. 

IV.  The  judge  ruled, ,  correctly,  that  the  defendant  had 
established  a  primd  facie  case,  and  that  the  burden  of  proof 
was  thrown  on  the  plaintiff.  It  became  incumbent  on  him, 
when  the  defendant  rested,  to  pr6ve,  by  clear  and  undoubted 
testimony,  that  he  had  taken  the  note  before  maturity,  and  paid 
fall  value  for  it  (Ohitty  on  Bills,  687,  §  638,  and  cases  there 
cited.) 

V.  The  judge  properly  ruled  out  the  book  of  the  witness  as 
evidence.  A  witness  is  allowed  to  look  at  any  memorandum 
or  entry  of  his  own,  to  refresh  his  own  memory,  but  Such  entry 
is  of  itself  never  made  evidence  unless  upon  the  call  of  the 
other  party. 

VL  The  objections  to  the  second  question  and  answer  of  Bar- 
beau,  were  properly  disposed  of  as  the  first ;  no  ground  of 
objection  can  be  discovered.  ' 

VUL  The  charge  of  the  judge  was  the  only  one  that  the  facts 
of  the  case  admitted  of,  and  the  plaintiff  has  not  excepted  to  it 
The  question  was  purely  one  of  the  credibility  of  the  witness 
Beecher,  and  is  emphatically  and  exclusively  one  for  the  jury, 
and  with  whose  finding  on  that  point  the  courts  never  interfere. 
.(6  Wend.,  1  Stark,  p.  91,  268.) 

Y1L  The  motion  for  a  new  trial  should  be  denied  with 
costs. 

The  judges  gave  their  opinions  seriatim. 

Campbell,  J. — The  plaintiff  declared  upon  a  promissory  note, 
made  by  the  defendant,  payable  to  his  own  order,  and  endorsed 
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by  himself.  The  defendant  admitted  in  his  answer  the  mWtripg 
and  endorsing  of  the  note,  and  set  up,  by  way  of  defence,  that 
it  was  made  and  endorsed  by  him  for  the  purpose  of  being  used 
.  to  renew  and  take  up  a  previous  note  for  the  same  amount. 
That  the  person  into  whose  possession  it  came,  and  who  claimed 
to  be  the  owner  of  the  first  note,  agreed  to  accept  the  note  in 
suit  and  deliver  up  the  first  note.  That  he  afterwards  refused 
to  deliver  up  the  first  note,  and  kept  both  notes,  and  paid  no 
consideration  for  the  note  in  question.  The  answer  further  sets 
up  that  this  note  was  passed  to  the  plaintiff  after  it  became  due, 
and  with  a  full  knowledge  of  all  the  facts  set  forth,  and  with 
full  knowledge  that  it  was  void  for  want  of  consideration,  and 
therefore  denies  that  the  plaintiff  is  the  lawful  holder  and 
owner  of  such  note,  or  that  the  defendant  is  indebted.  The 
plaintiff  replies  and  takes  issue,  «ayerring  that  he  is  the  holder 
of  the  note  in  good  faith,  and  for  a  full  consideration,  and 
received  the  same  before  maturity,  and  that  he  had  no  know- 
ledge as  to  the  alleged  purpose  for  which  the  note  was  made, 
and  denied  the  same. 

On  the  trial  the  plaintiff  moved  to  exclude  the  proposed 
defence,  because  the  matters  set  up  in  the  answer,  if  they  con- 
stituted any  defence,  would  be  a  defence  to  an  action  on  the 
first  note,  which  was  paid  or  cancelled  by  the  acceptance  of  the 
note  in  suit,  and  would,  therefore,  not  avail  the  defendant  in 
this  action  upon  the  second  note.  The  court  denied  the  motion, 
and  the  plaintiff  excepted. 

The  making  and  endorsing  of  the  note  being  admitted  by 
the  answer,  the  defendant  then  proceeded  and  proved  the  pur- 
pose for  which  the  note  in  suit  was  made,  as  set  forth  in  his 
answer,  and  that  it  came  into  the  possession  of  the  former  owner 
and  holder  of  the  first  note.  The  plaintiff  also  gave  evidence 
tending  to  show  that  the  former  owner  and  holder  of  the  first 
note  had  parted  with  it,  and  that  he  refused  to  apply  the  second 
note  to  take  up  the  first ;  but  such  evidence  was  very  slight 
The  defendant  then  rested.  The  plaintiff  then  insisted  that  no 
defence  had  been  established,  that  no  evidence  had  been  given 
to  show  that  the  plaintiff  had  any  notice  or  knowledge  of  the 
matters  set  up  by  the  defendant,  and  that  the  plaintiff  was  not 
required  to  give  any  rebutting  evidence. 
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The  judge  ruled  that  the  defendant  had  established  a  primd 
facie  defence,  and  that  the  burden  of  proof  was  now  on  the 
plaintiff,  to  which  ruling  the  plaintiff  excepted. 

Hie  plaintiff  then  called  Beecher,  the  former  owner  and 
holder  of  both  notes,  who  testified  that  he  parted  with  the  note 
in  suit,  before  its  maturity,  to  the  plaintiff  for  a  full  considera- 
tion and  itB  legal  interest,  and  that  he  had  appropriated  the 
proceeds  to  the  payment  of  other  indebtedness,  due  from  one 
Boscher,  who  was  the  party  who  had  received  both  notes  from 
the  defendant,  and  for  whose  benefit  the  first  note  appears  to 
have  been  discounted.  The  jury,  notwithstanding,  found  a 
verdict  for  the  defendant 

The  objection  taken  by  the  plaintiff  on  the  trial,  that  the 
matters  stated  in  the  answer  do  not  constitute  a  defence  to  this 
suit,  we  think,  is  fatal  to  the  defendant  That  part  of  the 
answer  is  as  follows — he  says  that  said  "  Boscher  delivered  said 
note  in  said  complaint  mentioned  to  said  Beecher,  for  the  afore- 
said purpose ;  that  said  Beecher,  at  the  time,  said  he  was  and 
claimed  to  be  the  owner  of  said  first  mentioned  note,  and  agreed 
to  accept  of  said  note,  and  deliver  up  the  said  note,  which 
became  due  on  or  about  the  6th  of  June,  1851,  to  defendant ; 
that  after  delivery  of  said  note  in  said  complaint  mentioned  to 
said  Beecher,  he  refused  to  deliver  up  said  note,  due  on  or  about 
the  6th  of  June,  1851,  to  this  defendant,  but  kept  both ;  that 
said  Beecher  never  paid  to  this  defendant  any  consideration  for 
the  said  note  in  said  complaint  mentioned,  and  this  defendant 
claims  that  the  same  is  void  for  want  of  consideration."  The 
allegation  is,  that  Beecher  was  the  holder  of  the  first  note,  and 
received  the  note  in  suit,  agreeing  to  give  up  the  other.  The 
effect  of  his  receipt  and  agreement  was  to  destroy  in  his  hands 
the  first  note.  Suppose,  immediately  after  the  6th  of  June, 
when  the  first  note  fell  due,  it  had  been  put  in  suit  by  Beecher, 
then  the  matters  set  up  in  this  answer  would,  if  proved,  esta- 
blish a  complete  defence.  This  objection  might  have  been  taken 
by  demurrer,  and  was  properly  taken,  Ve  think,  on  the  trial. 
The  verdict  is,  too,  against  the  weight  of  evidence;  but  it  is 
unnecessary  to  consider  this  point 

It  was  claimed  by  the  counsel  for  the  plaintiff,  on  the  trial, 
that  it  W48  not  gu&cient  for  the  defendant  simply  to  show  a 
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fraudulent  misapplication  of  the  note,  but  that  it  was  his  duty 
to  proceed  and  prove  that  the  plaintiff  had  taken  it  with  notice 
^  and  without  consideration,  and  this  point  was  pressed  with 
much  earnestness  upon  our  attention  on  the  argument.  It  is 
not  to  be  denied  that  there  has  been  considerable  difference  of 
opinion  as  to  what  is  the  true  rule  in  cases  of  this  kind — that  is, 
upon  whom  rests  the  burden  of  proof — and  we  shall  consider 
this  question  briefly  for  the  purpose  of  explaining  the  views  of 
this  court  In  Holme  v.  Kar»pery  5  Binney,  469,  decided  in 
1813,  Chief  Justice  Tilghman  says, — "  In  the  first  instance  it  is. 
presumed  that  every  man  acts  fairly.  It  lies  on  the  defendant, 
therefore,  to  show  some  probable  ground  of  suspicion  before  the 
plaintiff  is  expected  to  do  anything  more  than  produce  the 
note  on  which  he  founds  his  action.  But  this  being  done,  it  is 
reasonable  that  the  holder  should  be  called  on  to  rebut  the  suspi- 
cion. All  that  is  asked  of  him  is  to  show  that  he  has  acted  fairly 
and  paid  value ;"  and  the  learned  judge  considers  these  the  prin- 
ciples of  the  mercantile  law.  In  Murvroe  v.  Cooper ',  5  Pickering, 
412,  the  court  says, — "  We  agree  that  a  new  trial  in  this  case  must 
be  granted,  for  the  purpose  of  allowing  the  defendants  to  prove, 
if  they  can,  that  there  was  fraud  practised  in  the  inception  of 
the  note,  or  that  it  was  fraudulently  put  in  circulation.  This 
fact  being  established  will  throw  upon  the  plaintiff  the  burden 
of  proof,  to  show  that  he  came  by  the  possession  of  the  note 
fairly,  and  without  any  knowledge  of  the  fraud."  In  Bailey 
v.  Bidwell,  18  Mees.  &  Welsb.  73,  Baron  Parke  says,—"  It 
certainly  has  been,  since  the  later  eases,  the  universal  under- 
standing, that  if  the  note  were  proved  to  have  been  obtained  by 
fraud  or  affected  by  illegality,  that  afforded  a  presumption  that 
.  the  person  who  had  been  guilty  of  the  illegality  would  dispose 
j  of  it,  and  would  place  it  in  the  hands  of  another  person  to  sue 
i  upon  it ;  and  that  such  proof  casts  upon  the  plaintiff  the  burden 
*  of  showing  that  he  "was  a  bond  fide  endorser  for  value."  That 
i  has  been  considered  in  later  times  as  settled,  and  in  this  the 
'  Court  of  Exchequer  concurred.  In  the  more  recent  case  of 
Smith  v.  Brame,  in  the  Queen's  Bench,  reported  in  3d  English 
Law  and  Equity  Reports,  379,  the  case  of  Bailey  v.  BidnoeU  is 
commented  on  and  approved.  "Since  the  new  rules,"  says 
Lord  Campbell,  Chief  Justice,  "judges  have,  with  entire  appro- 
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bation,  directed  juries  that,  when  the  bill  was  illegal  in  its 
inception,  or  when  the  immediate  endorser  to  the  plaintiff ' 
obtained  possession  of  it  by  fraud,  the  want  of  consideration,  as 
between  him  and  the  plaintiff,  may  be  presumed,  and  in  such 
case  the  onus  is  cast  upon  the  plaintiff  of  proving  that  he  gave 
value.  In  a  still  more  recent  case,  decided  in  the  Court  of  Ex- 
chequer in  June,  1851,  reported  in  4th  English  Law  and  Equity 
Reports,  531,  Barvey  v.  Towers,  the  same  rule  is  enforced, 
Piatt,  Baron,  observing  that  "  the  cases  of  Bailey  v.  BidweU 
and  Smith  v.  Brains,  were  the  decisions  of  eight  judges,  and 
that  the  casting  the  burden  of  proving  consideration  on  the 
holder  of  a  bill,  shown  to  be  affected  by  fraud,  was  an  extremely 
just  rule,  as  he  must  best  know  what  consideration  he  gave  for 
it"  Such,  also,  would  seem  to  be  the  rule  in  our  own  state. 
Thus,  in  VaOett  v.  Parker,  6  Wendell,  615,  Savage,  Chief  Jus- 
tice, "  the  holder  of  a  bill  or  note  need  not,  in  the  first  instance, 
show  a  consideration ;  possession  proves  property ;  but  if  there 
are  any  suspicious  circumstances  as  to  the  bona  fides  of  his  pos- 
session, and  the  defendant  has  a  good  defenoe  against  the  payee, 
then  he  must  show  that  he  paid  value  for  it,  For  instance,  if 
the  note  has  been  lost  or  stolen,  or  fraudulently  put  into  circu- 
lation, &c,  then  the  plaintiff  must  show  that  he  came  lawfully 
and  fairly  by  it,  and  paid  value  for  it,"  (See  also  Woodhull 
v.  Holmes,  10  John.  R.  281 ;  Gowroy  v.  Warren,  3  John.  Oases, 
259.)  The  rule  is  laid  down  very  distinctly  and  clearly  in  2d 
Greenleaf  on  Evidence,  §  172, — "  Even  in  an  action  by  the 
endorser  against  an  original  party  to  a  bill,  if  it  is  shown  on  the 
part  of  the  defendant  that  the  bill  was  made  under  duress,  or 
that  he  was  defrauded  of  it,  or  if  a  strong  suspicion  of  fraud  is 
raised,  the  plaintiff  will  then  be  required  to  show  under  what 
circumstances,  and  for  what  value,  he  became  the  holder.  It 
is,  however,  only  in  such  cases  that  this  proof  will  be  demanded 
of  the  holder ;  it  will  not  be  required  where  the  defendant 
shows  nothing  more  than  a  mere  absence  or  want  of  consider- 
ation on  his  part"  The  reason  given  in  Bailey  v,  Bid/well  is, 
that  where  there  is  fraud,  the  presumption  is,  that  he  who  has 
been  guilty  will  part  with  the  note  for  the  purpose  of  enabling 
some  third  party  to  recover  upon  it ;  and  such  presumption 
operatea  against  the  holder,  and  it  devolves  ppon  bin),  to  show 
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that  he  gave  value  for  it.    Where  the  defence  grows  out  of      <* 
mere  absence,  or  want  of  consideration,  no  such  presumption      ^ 
arises.  ( The  dictum  of  the  judge  in  Nelson  v.  Corning  f  3  Hill,      t 
836,  must  be  considered  as  made  with  reference  to  the  particular      % 
facts  of  that  case,  and  not  laid  down  as  a  general  rule.  1  We  are      a 
of  opinion  that  in  this  case  the  ruling  of  the  judge  on  the  trial,       £ 
that  the  defendant  had  made  out  a  jprimd  facie  defence,  and      I  - 
that  the  burden  of  proof  was  on  the  plaintiff,  was  correct    But    v 
there  remains  a  further  question  for  consideration.    When  the      *v 
plaintiff  shall  have  shown  that  he  is  a  holder  for  value,  upon       j^ 
whom  does  it  rest  to  give  the  proof  as  to  notice  ?    We  think 
that  the  burden  of  proof  shifts  back  upon  the  defendant.    It 
may  often  occur  that  the  plaintiff,  in  giving  proof  of  value  paid, 
will  furnish  for  the  defendant  evidence  of  notice  in  cases  where 
there  has  been  collusion.    But  where  the  plaintiff  is  really  a 
hon&fide  holder,  it  may  well  be,  that  he  may  prove  the  payment 
of  value  without  being  able  to  give  any  evidence  as  to  notice? 
because  none,  exists.    Besides,  as  the  law  now  is  in  this  state, 
the  defendant  has  always  the  means  of  proof  in  his  own  power, 
in  all  cases,  where  he  can  rely  upon  the  oath  of  the  plaintiff, 
because  he  can  at  will  place  him  on  the  stand  as  a  witness.    In 
cases,  therefore,  where  there  is  fraud,  or  strong  suspicion  of 
fraud,  made  out  by  the  defendant,  the  holder  of  a  promissory 
note,  or  bill  of  exchange,  who  sues  for  its  recovery,  must  then 
show  that  he  received  it  before  its  maturity,  and  for  a  valuable 
consideration;  and  if  he  succeeds  in  this  proof,  the  defendant,  ' 
to  defeat  a  recovery,  must  establish,  if  he  can,  that  the  note  was 
received  by  such  holder  with  notice  of  the  fraud. 

But  for  the  reasons  first  given  in  this  cause,  there  must  be  a 
new  trial,  costs  to  abide  the  event 

<  Boswoeth,  J . — I  think  Boscher  was  incompetent  as  a  witness. 
The  note  in  suit  was  made  by  the  defendant  for  his  accommo- 
dation, and  delivered  to  him  for  the  purpose  of  taking  up  another 
note  also  made  by  the  defendant  for  his  accommodation,  and  at 
the  time  outstanding.  If  a  recovery  be  had  by  <he  plaintiff 
and  the  money  is  collected  from  the  defendant,  the  amount  can 
be  recovered  from  Boscher  with  the  costs  of  the  suit  On  the 
other  hand,  if  the  defendant  succeeds,  the  verdict  at  once 
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exonerates  Boscher  from  all  liability  to  the  maker.  In  addition 
to  this,  he  is  actually  defending  this  snit  by  an  attorney  retained 
by  himself  for  the  purpose.  The  suit  is  defended  for  his  direct 
and  immediate  benefit,  and  is  actually  defended  by  himself. 
A  verdict  in  favor  of  the  defendant  as  directly,  immediately, 
and  absolutely,  discharges  Boscher  from  all  liability  to  the 
maker,  as  it  does  the  maker  from  all  liability  to  the  plaintiff. 
The  result  of  a  verdict  for  the  defendant  is  of  itself  as  beneficial 
to  Boscher  as  to  the  defendant. 

Such  a  party  was  unquestionably  incompetent  before  the* 
Code.  That  provides,  In  §  398,  "  that  no  person  offered  as  a  wit- 
ness shall  be  excluded  by  reason  of  his  interest  in  the  event  of 
a  suit"    The  succeeding  section  declares  that  §  398  shall  not 
apply  to  any  person  for  whose  immediate  benefit  it  is  defended. 

Such  a  person  stands  in  the  same  position  as  he  did  before 
the  Code ;  §  398  has  no  application  to  him ;  his  interest  in  the 
event  renders  him  equally  incompetent  as  before.  As  to  him, 
the  Code  has  not  changed  the  pre-existing  law.  That  made 
him  incompetent,  and  as  to  him  the  law  is  unchanged.  (7  Bar- 
bour, S.  C.  R  161, 162.) 

This  court  decided  at  a  late  general  term,  in  Sowlandv. 
WittettS)  that  in  an  action  against  the  defendant  for  levying  as 
sheriff,  on  personal  property  claimed  by  the  plaintiff  to  be  his, 
on  an  execution  against  a  third  person,  the  plaintiff  in  the  exe- 
cution, who  had  indemnified  the  sheriff  for  .making  such  levy, 
was  an  incompetent  witness  for  the  defendant.  That  decision 
would  seem  to  cover  the  precise  question  presented  here,  and 
be  conclusive  in  this  court  against  the  competency  of  the  witness.    - 

With  respect  to  the  main  question  in  the  cause,  I  understand  tW/ 
rule  to  be  well  settled  both  in  this  country  and  in  England,  that 
where  the  maker  of  a  note  in  a  suit  by  an  endorsee,  proves  that 
the  note  was  lost  by  or  stolen  from  him,  or  has  been  fraudu-   i 
lently  put  in  circulation,  the  onus  is  then  thrown  on  the  plain-   ^ 
tiff  to  prove  that  he  bought  it  before  maturity,  b<mdjide}  and    v 
for  value.    (3  J.  C.  260, 3  Cwroy  v.  Wcvrren,  6  Wend.  622 ;  Voir     ' 
lett  v.  Parker,  1  Hall,  562 ;  Fulton  Bank  v.  Phoenix  Bcmk.)       , 

In  January,  1851,  it  was  decided  by  the  Queen's  Bench  in 
Smith  v.  Braine  (3  L.  &  E.  It.  379),  and  later  in  the  same  year   / 
by  the  Court  of  Exchequer  in  Harney  v.  Towers  (4  L.  &  Eq. 
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R.  531),  that  on  general  principles,  irrespective  of  any  questions 
arising  upon  the  pleadings,  when  the  maker  proves  that  the 
bill  is  founded  on  illegality  or  fraud,  or  has  been  the  subject  of 
illegality  or  fraud,  the  plaintiff,  though  an  endorsee,  is  compelled 
to  show  himself  a  bond  fide  holder  for  value.  Such  proof  in 
behalf  of  the  maker  raises  the  presumption  that  the  endorsement 
to  the  plaintiff  was  without  consideration.  The  plea  in  each  of 
those  cases,  alleged  among  other  things,  that  the  bill  was 
endorsed  to  the  plaintiff  without  consideration.  Both  courts 
held  that  this  allegation,  or  some  equivalent  one,  was  essential 
to  a  perfect  plea,  but  did  not  require  the  defendant  to  prove 
that  the  plaintiff  paid  no  consideration. 

The  rule  being  settled,  it  is  useless  to  discuss  its  wisdom.  But 
it  may  be  briefly  and  I  think  justly  said,  that  such  a  rule  pre- 
sents no  obstacles  to*  a  free  circulation  of  negotiable  paper,  in 
the  honest  transaction  of  ordinary  business.  Presumptively, 
there  is  no  practical  difficulty  in  a  man  of  business  being  able 
to  show  when  and  of  whom  he  received  a  bill  or  note,  and  what 
he  paid  for  it  There  may  be  exceptions  to  this,  but  they  must 
be  comparatively  few.  So  there  is  presumptively  no  difficulty 
in  the  way  of  a  bank  proving  when  and  for  whom  a  note  was 
discounted. 

4 

On  the  other  hand,  when  a  note  has  been  fraudulently  put 
in  circulation,  and  more  especially  if  it  has  been  lost  or  stolen, 
the  maker  has  no  means  of  ascertaining  through  what  hands 
it  has  passed,  or  how  or  when  the  plaintiff  became  the  owner. 

I  think  it  was  correctly  ruled  at  the  trial  that  the  evidence 
established  Aprimdfacie  defence.  It  showed  that  the  note  had 
been  left  at  Beecher's  office  in  his  absence,  to  take  up  the  note 
for  which  it  was  to  be  substituted.  That  the  latter  was  at  the 
time  in  the  hands  of  third  persons.  That  Beecher,  instead  of 
taking  it  up,  negotiated  the  note  in  question,  after  being  notified 
by  his  clerk  of  the  purposes  for  which  it  was  left,  and  thus 
fraudulently  misapplied  it.  This  was  sufficient  to  cast  the  bur- 
den on  the  plaintiff  of  showing  himself  a  holder  for  value  before 
maturity,  and  of  course  established  SLjmmA  facte  defence. 

Whether  the  evidence  given  was  competent  under  the  plead- 
ings, and  whether  the  facts  set  up  in  the  answer  constituted  a 
defence,  even  if  true,  are  entirely  different  questions. 
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The  answer  states  that  the  note  in  suit  was  delivered  to  Bee- 
cher  for  the  purpose  of  taking  up  the  other  note  >  that  he  agreed 
to  accept  of  it  and  deliver  up  the  other  note ;  that  after  the 
delivery  he  refused  to  deliver  up  the  other  note,  but  kept  both. 
If  these  facts  are  true,  I  think  the  note  in  suit  was  a  satisfaction 
in  Beecher's  hands  of  the  first  note,  and  his  acceptance  of  it, 
under  the  circumstances  stated,  would  be  a  perfect  defence  to 
a  suit  by  him  on  the  old  note.  If  so,  the  note  in  suit  was  a  valid 
note  in  his  hands.  There  is  no  allegation  that  he  did  not  in 
fact  hold  the  first  note  at  the  time  the  second  was  accepted,  and 
that  was  agreed  to  be  given  up,  or  that  he  has  not  at  all  times 
since  continued  to  hold  the  latter  in  his  own  right  According 
to  the  answer,  the  only  ground  of  complaint  is,  that  Beecher 
has  not  given  up  the  first  note  after  having  received  the  second 
in  lieu  of  it  The  case  made  by  the  proof  is,  that  the  second 
note  was  left  at  his  office  in  his  absence,  for  the  purpose  of 
being  substituted  for  the  first.  And  though  he  was  informed 
by  his  clerk  of  the  purpose  for  which  it  was  left,  he  suffered 
the  first  note  to  mature  and  continue  in  the  hands  of  a  third 
person,  to  whom  lie  had  previously  negotiated  it,  and  fraudu- 
lently negotiated  the  note  in  suit  for  his  own  benefit 

The  allegation  of  the  defence  was  unproved  in  its  entire  scope 
and  meaning,  and  the  case  is  one  on  which  there  was  an  entire 
failure  of  proof.    (Code,  §  171.) 

The  court  at  the  trial  cannot  direct  the  pleading  amended, 
or  the  fact  to  be  found  according  to  the  evidence,  in  such  a  case. 
(§  169,  170,  171.)  It  can  only  do  this  where  the  variance 
between  the  pleading  and  proof  is  not  calculated  to  mislead  the 
plaintiff  in  maintaining  his  action,  and  not  where  the  defence 
proved  differs,  in  its  entire  scope  and  meaning,  from  that  set  up 
in  the  answer. 

I  think  a  new  trial  should  be  granted  with  costs  to  abide  the 
event,  on  the  grounds  that  Boscher  was  improperly  admitted  as 
a  witness,  and  that  the  objection  was  well  taken  that  the  defend- 
ant should  not  have  been  allowed  to  prove  the  new  matter 
stated  in  his  answer,  as  it  constituted  no  defence.  Even  as  the 
Code  was, when  these  pleadings  were  framed,  only  such  allegations 
of  new  matter  in  answer  as  are  material,  are  to  be  taken  as  true 
on  a  failure  to  put  them  in  issue  by  the  reply.    (Code,  §  168.) 


828  OASES  US  THE  SUPERIOB  OOUBT. 

— ■  i    .  ■  ^  ,...—  i  .11  .1.,  — ,  — 

Cfttiin  t»  Hniwwn. 

If  the  plaintiff  had  not  put  them  in  issue  in  his  reply,  ho 
could  not  have  been  prejudiced  by  it,  if  they  do  not  constitute 
a  defence.  For  if  they  do  not*  they  are  not  material,  and  might 
have  been  stricken  out  on  motion,  as  irrelevant  or  redundant. 

Dueb,  J. — I  cannot  assent  to  the  opinion  that  Boscher  was  aa 
incompetent  witness,  merely  from  the  fact,  that  he  was  person- 
ally liable  to  the  defendant  in  case  a  judgment  should  be 
obtained  against  him.  It  may  be  true,  that  Boscher  had  ren- 
dered himself  thus  liable  by  delivering  the  note  in  suit  without 
obtaining  a  return  of  that  it  was  meant  to  renew,  and  that  this 
liability  gave  him  a  direct  and  certain  interest  in  the  event  of 
the  suit,  which,  as  the  law  stood  before  the  adoption  of  the  Code, 
would  have  been  sufficient  to  exclude  him ;  and  it  is  also  true, 
that  in  all  cases  where  a  witness  is  thus  interested  in  favor  of 
the  party  by  whom  he  is  called,  it  may  be  justly  said,  that  the 
suit  is  prosecuted  or  defended,  as  the  case  may  be,  for  his  benefit. 
But  if  every  person  is  to  be  excluded  as  a  witness,  who^ll  incur 
a  certain  loss,  or  derive  a  certain  gain,  from  the  determination 
of  the  suit  in  favor  of  the  party  by  whom  he  is  called,  that 
provision  of  the  Code,  which  declares  that  "  no  person  offered 
as  a  witness  shall  be  excluded  by  reason  of  his  interest  in  the 
event  of  the  action"  (Code,  §  398),  will  be,  in  effect,  repealed, 
since,  when  the  Code  was  adopted,  the  rule,  I  apprehend,  had 
been  settled  by  the  modern  decisions,  that  it  was  only  a  direct 
and  certain  interest,  in  the  event  of  the  suit,  that  could  operate, 
as  a  ground  of  exclusion.  It  is  evident,  however,  that  the  two 
provisions  in  the  Code,  that  which  excludes  as  witnesses  those 
"for  whose  immediate  benefit  the  suit  is  prosecuted  or  defend- 
ed" (§  399),  and  that  which  admits  those,  who  are  interested  in 
the  event  of  the  suit,  must  receive,  if  possible,  a  consistent 
interpretation ;  and  assuredly  a  construction  cannot  be  given  to 
the  former  by  which  the  very  extensive,  and,  I  think,  beneficial 
change,  in  the  law  of  eyidence,  which  the  latter  was  meant  to 
effect,  shall  be  stripped  of  its  meaning  and  vitality,  and  rendered 
wholly  inoperative  and  void.  There  are  no  other  means,  how- 
ever, as  it  seems  to  me,  by  which  these  two  provisions  can  be 
reconciled,  and  the  consequence  that  I  have  stated,  be  prevent- 
ed, than  by  giving  to  the  words  "  for  whose  immediate  benefit 
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die  suit  is  prosecuted  or  defended,"  a  far  more  restricted  inter- 
pretation than  that  which  judges,  in  some  cases,  seem  disposed 
to  adopt  The  provisions  can  only  Be  reconciled  by  construing 
section  399,  aa  it  was  plainly  meant  to  be  construed,  not  as 
superseding  the  general  rule,  which  the  section  immediately 
preceding  declares,  but  merely  as  excepting  certain  cases  from 
its  future  application;  and  the  proper  inquiry,  therefore,  is 
how  shall  the  cases  thus  meant  to  be  excepted  be  limited  and 
defined,  so  as  to  leave  an  ample  scope  for  the  operation  of  the 
general  rule,  that  the  interest  of  a  witness,  in  the  event  of  the 
suit,  shall  not  be  permitted  to  exclude  Mm. 

In  answering  this  inquiry,  I  shall  not,  in 'order  to  justify 
my  own  viejrs,  now  enter  on  a  critical  examination  of  former 
decisions,  but  shall  content  myself  with  saying  that  the  excep- 
tions in  §  399  must,  in  my  judgment,  be  confined  to  those  who 
are,  in  reality,  parties  to  the  suit,  that  is,  are  either  parties  on 
the  record,  or  parties  in  interest  The  words  in  the  section, 
"  parties  to  the  action,"  I  construe  as  meaning  only  a  party  on 
the  record,  and  those  that  immediately  follow,  "nor  to  any 
penon  for  whose  immediate  benefit  it  is  prosecuted  or  defended," 
as  applying  exclusively  to  a  person  who  is  a  party  in  interest, 
and  who,  as  such,  will  in  law  be  as  effectually  concluded  by 
any  judgment  that  may  be  rendered,  as  a  party  to  the  record. 
The  latter  words,  thus  construed,  will  be  found  to  embrace 
two  classes  of  cases.  First,  when  the  party  on  the  record  call- 
ing the  witness,  is  a  nominal  party  only,  and  the  real  interest 
in  the  suit  itself,  is  in  the  witness,  as  when  the  party  is  a  trustee 
and  the  witness  a  cestui  que  trusty  who  will  either  have  an 
immediate  right  to  the  money  that  may  be  recovered  by  the 
party  calling  him,  or  sustain  an  immediate  and  necessary  loss 
from  an  adverse  judgment;  and  second,  when  the  party  calling 
the  witness,  although  not  merely  nominal,  yet  prosecutes  or 
defends  the  suit,  at  the  request  of,  and  under  a  positive  indemni- 
ty from,  the  witness.  The  conclusive,  reason  for  this  second 
exception  is,  that  a  person  under  whose  indemnity  the  action  is 
prosecuted  or  defended,  is  in  judgment  of  law  a  real  party  to 
the  suit,  who,  as  such,  has  a  right  to  control  the  proceedings, 
and  is,  in  all  respects  end  for  all  purposes,  concluded  by  the 
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judgment  (1  Greenleaf  on  Evid.  p.  523  ;  1  Smith  Lead.  Oases, 
Duchess  of  Kings,  case;  Morgan  v.  Thorn,  9  Dowl.  228; 
Rwpdyea  v.  Bruce,  4  Hill  19 ;  Bates  v.  Stanton,  ante.)  I 
add,  that  after  much  reflection,  I  am  satisfied,  that  if  any  other 
exceptions  than  those,  which  have  been  stated,  shall  be  admitted 
from  the  general  rule  that  a  witness  is  not  disqualified  by  his 
interest  in  the  event  of  the  suit,  the  rule  itself,  if  not  wholly 
abrogated,  will  be  so  narrowed,  in  its  application,  as  to  be  robbed 
of  its  chief  utility  and  value.  Courts  of  justice  will  find  it 
difficult,  if  not  impossible,  to  trace  a  clear  line  of  distinction 
between  the  cases  in  which  witnesses  are  to  be  excluded  and 
those  in  which,  notwithstanding  their  interest,  they  ought  to  be 
admitted ;  and  in  the  result,  the  inconvenient  ancl  inequitable 
rules  of  the  common  law  that  were  meant  to  be  abolished — if 
not  in  terms,  yet  in  substance— will  be  restored.  Construing, 
however,  the  words  of  the  Code,  "  for  whose  immediate  benefit 
the  suit  is  prosecuted  or  defended,"  in  the  limited  sense  that  I 
have  given  to  them,  it  by  no  means  follows  that  Boscher  was  a 
competent  witness.  On  the  contrary,  I  entirely  agree  with 
Judge  Bosworth,  that  by  his  own  showing  he  was  incompetent, 
and  that  the  objection  to  his  testimony  taken  upon  the  trial 
ought  to  have  been  allowed.  He  admitted  upon  his  cross-exa- 
mination, not  merely  that  he  was  defending  the  suit  at  his  own 
expense,  but  that  he  was  bound  to  pay  to  the  defendant  the 
money  that  might  be  recovered — by  which  I  understand  him 
to  mean  that  he  had  bound  himself,  by  an  express  promise,  to 
satisfy  the  judgment,  if  a  judgment  were  recovered.  His  actual 
liability  was  a  sufficient  consideration  for  this  promise,  and  his 
agreement  to  indemnify  the1  defendant,  consequently,  valid. 
The  case,  therefore,  falls  within  one  of  the  exceptions  that 
I  have  admitted  to  exist,  and  is  not  distinguishable  from  that  of 
the  witness  who  was  excluded  by  the  court  in  Hbwhmd  v. 
WiOetU. 

Upon  the  other  questions  in  the  cause  I  agree,  substantially, 
with  my  brethren,  and  deem  it  unnecessary  to  add  any  remarks 
to  the  observations  which  they  have  made,  f  am  not,  however, 
prepared  to  say,  tb%t  had  the  defence  set  up  on  the  trial  been 
properly  admitted  under  the  pleadings*  the  verdict  could  not 
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be  set  aside  as  against  the  weight  of  evidence.  This  is  not  a 
question,  however,  which  it  is  necessary  to  discuss ;  and  in  the 
result,  that  a  new  trial  must  be  granted,  we  all  concur. 


Giles  v.  Dtjgbo. 

The  defendant*  in  the  assignment  of  * lease  to  the  plaintiff  covenanted  that "  the 
assigned  premises  were  free  and  clear  of  and  from  aU  former  and  other  grants! 
bargains,  and  incumbrances  whatsoever."  The  defendant,  however,  by  a  prior 
deed,  had  bargained,  sold,  and  assigned  to  one  Sloan  the  privilege  to  use  a 
wall  on  the  premises  as  a  party  wall  of  a  building,  to  be  erected  during  the 
whole  unexpired  term  of  the  lease. 

fftid,  that  the  conveyance  so  shown  was  not  to  be  construed  as  a  mere  license  to 
use  the  wall,  but  was  an  absolute  and  irrevocable  grant  creating  a  permanent 
encumbrance,  and  was  therefore  a  breach  of  defendant's  covenant  with  the 
plaintiff. 

It  appearing  that  Sloan,  in  the  exercise  of  the  privilege  granted  him,  had  actually 
used,  and  still  used,  the  wall  in  question  as  the  party  waU  of  a  building  he 
had  erected — Held,  that  these  facts  were  a  virtual  eviction  of  the  plaintiff 
entitling  him  to  more  than  nominal  damages.  The  rule  of  damages,  when 
there  is  only  a  partial  eviction,  is,  that  a  portion  of  the  original  consideration 
money  can  be  recovered,  bearing  the  same  ratio  to  the  whole  consideration  as 
the  value  of  the  land  to  which  the  title  has  failed  bears  to  the  value  of  the 
whole  premises. 

It  not  appearing  that  the  damages  found  by  the  jury  exceeded  the  proportionate 
sum  to  which  the  plaintiff  was  entitled,  and  no  such  question  having  been 
raised  in  the  court  below~»27e&(  that  the  verdict  could  not  be  disturbed.  - 

Hdd,  that  the  allegation  that  the  use  by  Sloan  of  the  privilege  granted  to  him 
occasioned  no  damage  to  the  plaintiff's  building,  was  no  answer  to  the  plain- 
tiff's claim  for  damages. 

Judgment  for  the  plaintiff  affirmed  with  costs. 
(Before  Dun,  Camtkll,  and  Boewoara,  J.J.) 
October  22;  November  20. 

Appeal  from  a  judgment  at  special  term. 

The  following  are  the  material  facts  in  the  case : — 

The  defendant  owned  an  indenture  of  lease,  dated  February 

1st,  1851,  for  the  term  of  twenty-one  years.    On  the  31st  of 

May,  1851,  by  deed,  he  sold  and  assigned  it  to  the  plaintiff  for 

the  sum  of  $4,000,  subject  to  a  mortgage  executed  by  the 
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defendant  to  secure  the  sum  of  $2,000 ;  and  subject  also  to  the 
rents,  covenants,  conditions,  and  provisions  contained  in  the 
assigned  lease.  The  defendant  covenanted  that  "  the  assigned 
premises  now  are  free  and  clear  of  and  from  all  former  and 
other  gifts,  grants,  bargains,  sales,  leases  and  executions,  back 
rents,  taxes,  agreements,  and  incumbrances  whatsoever,  except 
said  mortgage."  This  deed  of  assignment  was  recorded  June 
18,  1851. 

The  defendant,  by  an  instrument  in  writing,  signed  and  sealed 
by  himself  and  Smith  Sloan,  dated  on  the  21st  of  May,  1851, 
had  sold  and  assigned  to  Sloan  the  privilege  of  using  as  a  party- 
wall  one  of  the  end  walls  of  the  building  on  the  demised  pre- 
mises, free  and  undisturbed  for  the  whole  term  of  the  lease. 
Sloan  not  to  be  at  liberty  to  insert  more  than  five  tiers  of 
beams  in  the  wall,  nor  to  break  into  the  wall  more  than  four 
inches  in  depth,  four  in  width,  and  ten  in  length.  This  was 
recorded  the  3d  of  June,  1851,  and  Sloan  paid  for  the  grant  or 
privilege  $100. 

This  action  was  brought  to  recover  the  value  of  the  privilege 
granted  to  Sloan,  on  the  ground  that  the  grant  was  a  breach  of 
defendant's  covenant  contained  in  the  deed  of  assignment  from 
him  to  the  plaintiff.  At  the  time  this  action  was  commenced 
Sloan  had  entered  upon  the  erection  of  a  building  on  a  lot 
adjoining  the  wall  in  question,  and  had  inserted  one  tier  of 
beams  in  this  wall. 

The  action  was  tried  before  Chief  Justice  Oakley,  who  "  in- 
structed the  jury  to  render  a  verdict  for  the  plaintiff  for  the 
value  of  the  privilege  granted  to  Smith  Sloan,  subject  to  the 
opinion  of  the  court  on  the  questions,  whether  the  privilege 
granted  by  defendant  to  Smith  Sloan  was  a  breach  of  the  cove- 
nant contained  in  defendant's  assignment  to  the  plaintiff,  and 
if  so,  whether  the  plaintiff  can  recover  for  the  value  of  the  pri- 
vilege so  granted,  inasmuch  as  the  same  was  not  any  damage 
to  plaintiff's  building." 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $150. 

On  a  case  containing  the  evidence  and  the  questions  reserved 
at  the  trial,  Justice  Duer,  at  special  term,  adjudged  that  the 
grant  of  the  privilege  was  a  breach  of  defendant's  covenant, 
and  gave  judgment  for  the  plaintiff.    From  his  order  and  the 
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judgment  entered  pursuant  to  it,  the  defendant  appeals  to  the 
general  term. 

J.  Cochrane  for  the  defendant,  the  appellant,  contended  that 
the  judgment  was  erroneous,  and  ought  to  be  reversed,  upon 
the  following  grounds : — 

The  action  is  for  the  value  of  the  privilege — 
The  defendant,  by  his  assignment  of  lease  dated  31st  May, 
1851,  covenants  that  the  assigned  premises  are  free  and  clear 
of  and  from  all  former  and  other  gifts,  grants,  bargains,  sales, 
leases,  judgments,  back  rents,  taxes,  assessments,  and  encum- 
brances whatsoever  (except  a  certain  mortgage). 

The  defendant,  on  21st  May,  1851,  bargained,  sold,  and 
assigned  to  Smith  Sloan  the  privilege  of  using  as  a  party-wall, 
a  certain  wall  standing  on  the  north  end  of  a  lot  (the  lot  in 
question),  to  have  the  use  of  the  wall,  free  and  undisturbed,  for 
and  during  the  term  for  which  the  defendant  leased  it — 

In  case  of  injury  to  the  wall,  the  agreement  to  cease — 

It  seems  the  use  of  the  wall  was  no  injury  to  it. 

L  The  selling  by  defendant  to  Sloan  of  the  privilege  to  use 
one  of  the  walk  of  the  house  in  question  for  twenty  years,  con- 
reyed  no  interest  in  the  realty,  and  consequently  there  was 
no  breach  of  defendant's  covenants  against  encumbrances.  A 
license  to  enjoy  a  beneficial  privilege  is  not  an  interest  in  lands 
within  the  statute  of  frauds.    (3  Kent,  472,  7th  ed.) 

A  license  granted  for  a  temporary  purpose,  as  to  erect  a  dam, 
terminates  with  the  decay  of  the  dam. 

A  license  passes  no  estate,  it  merely  confers  a  right  or  privi- 
lege.   (1  Halliard,  146.)- 

A  license  is  an  authority  to  do  a  particular  act,  or  series  of 
acts,  upon  another's  land,  without  possessing  any  estate  therein. 
(3  Kent ;  4  Sand.  Oh.  R  91-2.) 

There  is  a  distinction  between  a  license  and  a  covenant.  (15 
Wend.  380,  387-9,  90,  91 ;  6  Hill,  64 ;  7  Ed.  3  Kent,  452 ;  4 
Sand.  Ch.  R.  73 ;  5  Barb.  550,  555 ;  2  Well.  116.) 

It  was  a  license  to  use  in  a  certain  manner  for  a  limited 
term. 

IL  The  plaintiff  has  not  been  disturbed  in  his  possession. 
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He  could  not  maintain  ejectment  against  Sloan  if  the  defepd- 
ant  had  not  sold  him  the  privilege.  (4  Kent,  571 ;  4  Man.  629  ; 
10  John.  258.) 

Barnard,  contra,  made  and  argued  the  following  points : — 

I.  The  privilege  to  Sloan  was  a  grant,  bargain,'  and  sale  of  a 
right  in  the  assigned  premises  and  building,  and  deprived  the 
plaintiff  of  the  full  ownership  of  the  lot  and  building.  He 
could  not  take  down  the  wall  to  alter  the  building  during  the 
term  of  the  lease. 

n.  The  privilege  was  a  valuable  privilege,  and  the  plaintiff 
was  entitled  to  the  benefit  of  that  value,  if  he  was  willing  to 
sell  it. 

IH.  The  plaintiff  is  entitled  to  recover  for  the  value  of  the 
privilege,  even  though  it  was  not  any  damage  to  the  building — 
a  grant  of  a  right  of  way  over  that  part  of  the  lot  not  covered 
by  the  building  would  not  have  been  of  any  damage  to  the 
building,  and  yet  it  would  have  been  a  breach  of  the  covenant, 
and  would  lessen  the  value  of  the  premises  assigned. 

By  the  Goubt.  Boswobth,  J. — The  defendant's  counsel  in- 
sisted that  the  sale  to  Sloan  of  a  privilege  to  use  one  of  the 
walls  in  question  as  a  party  wall  for  twenty  years  conveyed  no 
interest  in  the  realty,  and  therefore  was  no  breach  of  defend- 
ant's covenant  to  the  plaintiff.  That  it  was  a  mere  license,  and 
passed  no  estate  in  the  leasehold  premises. 

The  terms  of  the  covenant  (among  others)  are,  that  "  the 
assigned  premises  now  are  free  and  clear  of  and  from  all  former 
and  other  grants,  bargains,  and  encumbrances  whatsoever." 

By  the  deed  to  Sloan,  the  defendant  did  "  bargain,  sell,  and 
assign"  to  him  the  privilege  to  use  the  wall  as  a  party  wall  of  a 
building  to  be  erected  adjoining  to  it,  for  and  during  the  whole 
unexpired  term  of.  the  lease.  This  was  an  absolute  and  irre- 
vocable grant  of  a  right  to  use  a  portion  of  the  premises  assigned 
to  the  defendant,  and  excluded  the  possibility  of  the  defendant 
making  the  same  use  of  the  wall,  or  selling,  and  granting  to  any 
one  the  right  to  so  use  it 

It  is  sufficient  to  say  that  the  right  granted  was  not  revocable, 
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and  was  permanent  It  would  endure  as  long  as  the  lease 
of  the  premises  affected  by  it  It  is  in  the  nature  of  an  ease- 
ment It  creates  a  paramount  right  to  the  extent  of  the  interest 
granted,  and  we  have  no  doubt  that  it  is  an  encumbrance  within 
the  proper  meaning  of  the  term  as  used  in  the  defendant's 
covenant  (Prescott  v.  Trueman,  4  Mass.  627.  Wolfe  v.  Frost, 
4  Sand.  C9i.  R  72-89.)     • 

The  more  important  question  relates  to  the  proper  rule  of 
damages. 

The  general  rule  is,  that  in  an  action  upon  a  covenant  against 
encumbrances,  the  plaintiff  will  recover  only  nominal  damages, 
unless  he  has  been  evicted  or  has  satisfied  the  encumbrance. 
He  may  pay  off  the  encumbrance  if  he  chooses  to  do  so,  and  in 
such  a  case  will  recover  the  amount  paid  with  interest,  if  it  do 
not  exceed  the  consideration  paid  for  the  land.  (DeUvoergne  v. 
Karris,  7  J.  R  358.  Hall  v.  Deem,,  13  J.  R  105.) 

In  Prescott  v.  Trueman,  Ch.  J.  Parsons  says  that,  "  where 
a  subsisting  easement  is  alleged  as  the  encumbrance,  the  injury 
arising  from  the  easement,  or  the  fair  and  reasonable  price  paid 
by  the  grantee  to  extinguish  it,  of  which  the  jury  will  judge, 
is  the  measure  of  the  damages." 

The  general  rule  undoubtedly  is  that  in  an  action  upon  a 
covenant  against  encumbrances,  whether  it  be  a  judgment, 
mortgage,  right  of  dower,  or  a  paramount  right  to  the  land  or 
some  part  of  it,  if  he  has  not  paid  off  the  mortgage  or  judgment, 
or  extinguished  the  right  of  dower  or  paramount  right,  as  the 
case  may  be,  he  shall  recover  only  nominal  damages.  The 
reason  of  the  rule  is,  that  he  shall  not  be  permitted  to  recover 
back  the  consideration  paid  for  the  land,  and  still  hold  it  on  a 
contingency  that  he  may  never  be  disturbed  in  his  possession. 
He  must  first  extinguish  the  encumbrance,  so  that  it  cannot 
afterwards  prejudice  the  grantor  before  he  will  be  permitted  to 
recover  the  amount  of  it,  or  the  amount  fairly  and  necessarily 
paid  to  extinguish  it 

-  In  this  case  the  easement  has  not  been  extinguished,  but  is 
still  subsisting.  In  the  nature  of  things  it  cannot  well  be  ex- 
tinguished, except  by  the  plaintiff's  purchasing  the  dominant 
tenement    It  cannot  be  deemed  feasible  to  extinguish  it,  by  a 


386  OASES  IN  THE  SUPERIOR  COURT.       . 

Giles  t.  Dugra 

purchase  or  assignment  of  the  privilege,  without  the  payment 
of  much  more  than  the  privilege  is  found  by  the  jury  to  be 
worth.         ' 

Sloan  has  entered  into  the  use  and  enjoyment  of  the  privilege 
granted  to  him,  has  erected  a  building  adjoining  the  one  in 
question,  and  made  a  wall  of  the  latter  a  party  wall  of  the 
newly  erected  building.  His  occupation  and  possession  of  the 
wall  of  the  building  in  question,  so  far  as  it  is  used  as  a  party 
wall  of  the  new  building,  is  exclusive  of,  and  excludes  the  use 
of  it  by  any  other  person  for  the  same  purpose. 

It  is  virtually  an  eviction  of  the  plaintiff  by  force  and  virtue 
of  a  grant  from  the  defendant  to  Sloan,  co-extensive  with  the 
nature  and  extent  of  the  interest  granted.  If  instead  of  the 
grant  in  question,  the  defendant  had  underlet  for  the  unexpired 
term  a  specific  parcel  of  the  assigned  premises,  and  the  lessee 
had  entered  into  possession  under  his  lease,  what  would  be  the 
measure  of  damages  ? 

The  rule  seems  to  be,  in  case  the  eviction  be  only  of  a  part 
of  the  land  purchased,  that  a  recovery  under  the  covenant  of 
seizin  can  be  had  for  only  a  ratable  part  of  the  original  price, 
and  it  must  bear  the  same  ratio  to  the  whole  consideration,  that 
the  value  of*  the  land  to  which  the  title  has  foiled,  bears  to  the 
value  of  the  whole  premises.  And  it  is  also  laid  down  as  settled 
law  in  this  state,  that  "  the  ultimate  extent  of  the  vendor's  re- 
sponsibility, under  all  or  any  of  the  usual  covenants  in  his  deed, 
is  the  purchase  money  with  interest."  (4  Bent  Com.  476, 477  J 
5  J.  K.  49 ;  12  id.  126 ;  10  Wend.  142.) 

Assuming  this  to  be  the  true  rule,  and  that  the  plaintiff  may 
be  deemed  to  have  been  evicted  to  the  extent  and  according  to 
the  nature  of  the  interest  granted  to  Sloan,  the  technical  expres- 
sion of  the  proper  measure  of  damages  would  be  such  sum  as 
represents  truly  the  relative  value  v  of  the  interest  granted  to 
the  value  of  the  whole  premises. 

Whether  such  proportionate  value  is  more  or  less  than  the 
actual  value  of  the  interest  granted,  does  not  expressly  appear. 
No  objection  appears  to  have  been  made  on  the  trial,  nor  was 
it  taken  on  the  argument,  that  such  relative  value  might  possi- 
bly be  less  than  the  actual  value  of  the  privilege  granted. 
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The  objection  taken  on  the  argument  was,  that  only  nominal 
damages  could  be  recovered,  while  the  easement  or  privilege 
was  existing  and  unextinguished. 

We  do  not,  under  the  peculiar  facts  and  circumstances  of 
this  case,  deem  it  a  duty  to  grant  a  new  trial,  on  the  mere  con- 
jecture, that  on  investigation  the  relative  value  of  the  interest 
granted  to  that  of  the  whole  premises,  may  possibly  be  less 
than  the  actual  value  of  the  interest  granted,  as  no  such  posi- 
tion has  been  taken  by  the  defendant's  counsel. 

The  affirmation,  that  the  privilege  granted  "  was  not  any 
damage  to  the  plaintiff's  building,"  we  understand  to  simply 
mean,  that  the  exercise  and  enjoyment  of  the  privilege  do  not 
impair  ite  stability,  or  the  value  of  its  use  for  the  purposes  for 
which  it  was  designed  and  is  occupied. 

Such  a  fact  is  no  more  an  answer  to  the  plaintiff's  claim  to 
damages  for  a  breach  of  the  covenant,  than  the  fact  that  a  fail- 
ure of  title  to,  or  a  prior  lease  of  part  of  a  ferm  granted,  is  no 
damage  to  the  residue,  would  be  an  answer  to  an  action  for 
damages  on  a  covenant  of  seizin  covering  the  whole.  The 
residue  might  be  as  valuable  in  and  of  itself,  without  as  with 
that,  the  title  to  which  had  foiled.  That  would  be  no  reason 
why  the  grantee  should  not  recover  a  proportionate  part  of  the 
consideration,  to  indemnify  him  for  the  loss  of  that,  from  which 
he  had  been  evicted  by  a  paramount  title. 

The  judgment  appealed  from  must  be  affirmed  with  costs. 


Olasqv  t>,  RAjrxor. 

It  is  sufficient  evidence  of  an  ouster  in  an  action  brought  by  a  tenant  in  common 
to  recover  the  possession  of  his  share  of  lands  in  the  possession  of  the  defen- 
dant, that  the  original  entry  of  the  defendant  was  hostile  to  the  plaintiff's 
rights,  and  the  possession  that  followed  exclusive  and  advene. 

It  is  a  presumption  of  law  that  the  possession  of  the  defendant  retained  its 
original  character,  and  this  presumption,  in  respect  to  the  plaintiif,  was  held 
not  to  be  repelled  by  the  fact  that  the  defendant  had  obtained  a  lease  from 
the  other  tenant!  in  common  covering  their  respective  thares, 
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SemMe,  that  the  denial  in  the  defendant's  answer  of  all  right  or  title  in  the 
plaintiff  was  equal  to  a  confession  of  ouster,  superseding  the  necessity  of  proof 
upon  the  trial. 

Judgment  at  special  term,  dismissing  the  complaint,  reversed,  and  new  trial 
granted. 

(Before  Oakijey,  Ch.  J.,  Pains  and  Bos  worth,  J.J.) 

November  8;  December  11,  1852. 

This  was  an  action  to  recover  the  possession  of  an  undivided 
moiety  of  three  lots  of  ground  in  the  city  of  New  York.  The 
complaint  averred  the  seizin  in  fee  of  the  plaintiff,  the  posses- 
sion of  the  defendant,  and  the  dispossession  by  him  of  the 
plaintiff.  The  answer  denied  all  right,  title,  or  interest,  in  the 
plaintiff,  and  that  the  defendant  had  at  any  time  dispossessed 
him  of  the  premises,  or  of  any  part  thereof. 

The  cause  was  tried  before  Mr.  Justice  Campbell,  at  a  Special 
Term  in  April,  1852,  and  upon  the  trial  the  following  stipular 
tion  in  writing,  signed  by  the  counsel  of  the  parties,  was  read 
in  evidence. 

It  is  admitted  by  the  counsel  for  the  respective  parties,  that 
at  the  time  stated  in  the  complaint,  the  above-named  plaintiff 
was  seized  in  fee  simple  of  the  one  undivided  half  part  of  the 
premises  described  in  the  complaint  as  the  grantee  of  William 
Kain,  who,  by  deed  dated  1845,  conveyed  the  same  to  him  who 
became  seized  thereof  as  one  of  the  heirs-at-law  of  Francis 
Eain,  deceased,  and  that  at  the  time  of  the  commencement  of 
this  suit,  the  above-named  defendant  was  in  the  possession  of 
the  said  premises. 

And  it  is  further  admitted  by  said  counsel,  that  on  the  first 
day  of  November,  1838,  the  said  Francis  Kain,  then  in  full 
life  and  seized  of  said  premises,  made  a  lease  thereof  in  writ- 
ing to  John  Stroud  and  William  Rankin,  for  ten  years  and  six 
months  -from  that  date,  at  an  annual  rent  of  seven  hundred 
dollars  until  May  1st,  1840,  and  nine  hundred  and  fifty  dollars 
thereafter,  which  lease  was  duly  acknowledged  and  recorded, 
and  contained  a  covenant  in  the  words  following,  to  wit: 
"And  it  is  mutually  agreed  by  and  between  the  parties  hereto, 
that  after  the  expiration  of  the  term  hereby  granted,  provided 
the  said  parties  of  the  second  part  shall,  previously  to  such 
expiration,  three  months,  notify  the  party  of  the  first  part,  of 
such  an  intention  on  their  part,  the  said  parties  of  the  second 
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part  may  have  a  renewal  of  this  lease  for  a  farther  term  of 
five  years,  at  an  annual  rent  to  be  ascertained  by  two  disinter- 
ested pereons,  one  to  be  chosen  by  each  of  the  parties  hereto, 
and  if  they  cannot  agree,  they  to  choose  another  indifferent 
person,  and  the  valuation  of  the  demised  premises  (without 
improvements)  made  and  set  down  in  writing  by  any  two  of 
such  persons,  shall  fix  such  rent  for  such  renewed  term  of  five 
years,  to  be  estimated  at  six  per  cent  per  annum,  on  such 
valuation,  and  such  renewed  lease  shall  also  contain  similar 
clauses  with  this  lease,  except  as  to  the  renewal  thereof." 

That  said  Francis  Eain  died  in  1844,  intestate,  leaving  him 
surviving,  Henrietta  Eain,  his  widow,  and  no  children  or 
descendants,  and  his  heirs*at>law  were  his  brother,  William 
Eain,  and  Amelia  Ann,  wife  of  Washington  M.  Postley,  Agnes, 
wife  of  Samuel  B.  Postley,  Franois  Kain,  James  Eain,  and 
Abraham  B.  Eain,  the  children  of  his  deoeased  brother,  James 
Eain. 

That  said  lease  was  duly  assigned  by  the  said  John  Stroud, 
to  the  said  William  Rankin,  and  afterwards  and  before  the 
expiration  of  the  said  lease  said  William  Rankin  departed  this 
life,  having  first  made  and  published  his  last  will  and  testament, 
by  which  he  appointed  John  T.  Fisher,  the  executor  thereof; 
that  said  will  was  duly  proved  before  the  surrogate  of  the 
county  of  New  York,  and  letters  testamentary  thereon  were 
duly  granted  by  said  surrogate  to  the  said  John  Tt  Fisher ;  that 
afterwards  and  about  the  first  of  May,  1850,  the  said  John  T» 
Fisher,  as  such  executor,  assigned  said  lease  and  all  the  cove- 
nants therein  contained,  to  the  said  defendant,  Daniel  Rankin, 
who  then  entered  into  the  possession  of  the  said  premises ;  that 
the  said  Henrietta  Kain,  the  widow  of  Francis  Eain,  departed 
this  life  on  or  about  the  first  day  of  September,  1851,  and  that 
new  leases  were  granted  of  those  parts  of  the  said  premises, 
whereof  Amelia  Ann,  the  wife  of  Washington  Postley,  Agnes, 
the  wife  of  Samuel  B.  Postley,  James  Eain  and  Abraham 
B.  Eain,  were  seized  as  heir-at-law  of  Francis  Eain,  deceased, 
for  the  balance,  to  wit:  two  years  and  nine  months  from 
August  1, 1851,  and  that  said  new  leases  were  granted  and 
made  prior  to  the  commencement  of  this  suit  And  that  the 
said  defendant  Jw  never  paid  my  rent  to  the  plaintiff,  and 
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'  farther,  that  previous  to  the  expiration  of  the  said  lease  and 
within  the  three  months  mentioned  in  said  covenant  in  said 
lease,  the  said  William  Rankin  notified  the  agent  of  the  par- 
ties seized  of  said  premises,  that  he  would  like  to  have  a 
renewal  of  said  lease  to  Stroud  and  Rankin. 

Upon  this  state  of  facts,  and  after  hearing  the  counsel,  the 
learned  judge  dismissed  the  complaint  with  costs. 

The  plaintiff  appealed  from  this  judgment,  and  the  appeal 
was  now  heard. 

A.  W.  Clown,  Jr.,  for  plaintiff,  insisted  that  the  judgment 
ought  to  be  reversed,  and  a  new  trial  granted,  and  relied  upon 
the  following  points  and  authorities, 

L  The  possession  of  the  defendant  was  in  its  inception  hostile 
to  the  possession  of  the  plaintiff.  The  defendant  entered  under 
an  assignment  of  an  expired  lease,  and  as  to  the  plaintiff  claims 
to  hold  against  his  right  of  possession. 

II.  The  subsequent  hiring  from  some  of  the  heirs  of  Francis 
Kain  did  not  alter  the  relations  of  the  parties  to  this  action. 
They  let  their  respective  shares  of  the  premises,  but  as  to  the 
undivided  moiety  of  the  plaintiff  the  possession  was  not  thereby 
affected. 

DX  The  estates  of  tenants  in  common  have  the  sole  unity  of 
possession ;  that  unity  once  destroyed,  the  tenancy  in  common 
is  at  an  end. 

IV.  The  plaintiff  and  the  heirs  of  Francis  Kain  are  no  longer 
tenants  in  common ;  the  defendant,  and  those  heirs  of  Francis 
Kain  who  let  to  him,  are  now  tenants  in  common. 

WalMs,  contra,  claimed  the  affirmance  of  the  judgment  upon 
the  following  grounds — 

L  The  defendant  was,  at  the  time  of  the  commencement 
of  the  suit,  a  tenant  in  common  with  the  plaintiff,  of  the  lands 
described  in  the  complaint,  and  the  plaintiff  was  bound  to  prove 
actual  ouster.  (2d  Rev.  St  403,  sec.  28  (3  Ed.)  Edwards  v. 
Bishop,  4  Comstock,  R.  61.) 

IL  The  possession  of  the  defendant  is  the  possession  of  his 
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landlord,  (3  Kev.  St.  333,  sec.  13.)  The  tenant  in  occupation 
must  be  made  the  defendant  in  an  action  of  ejectment,  and  is 
entitled  to  the  same  defence  his  landlord  would  be  entitled  to 
make. 

HI.  The  possession  of  the  defendant  was  never  adverse  to 
die  plaintiff,  for  he  is  rightfully  entitled  to  the  possession  of  one 
undivided  half  of  the  premises. 

IV.  The  judgment  at  special  term  should  be  affirmed  with 
costs. 

By  the  Coubt.  Oakley,  Oh.  J. — The  only  question  in  this 
case  is,  whether  the  facts  admitted  furnished  sufficient  proof  of 
an  ouster,  so  as  to  enable  the  plaintiff,  who  claims  only  an 
undivided  moiety  of  the  premises,  to  maintain  the  action. 

It  is  admitted  that  the  original  entry  of  the  defendant  was 
under  the  assignment  of  a  lease,  which  had  then  expired.  As 
his  entry  was  therefore  without  title,  it  was  in  its  nature  hostile 
to  the  rights  of  the  true  owner,  and  the  occupation  that  fol- 
lowed, in  fact,  exclusive  and  adverse.  Nor  do  we  think  that  this 
construction  is  at  all  altered  by  the  fact,  that  the  expired  lease 
contained  a  covenant  of  renewal.  The  covenant  gave  no  right 
of  entry. 

Without  resorting  to  the  evidence,  we  incline  strongly  to  the 
opinion,  that  the  denial  in  the  defendant's  answer  of  all  right, 
title,  and  interest  in  the  plaintiff,  is  an  admission,  that  his  own 
possession  is  adverse,  and  may  therefore  well  be  treated  as 
equivalent  to  a  confession  of  ouster,  superseding  the  necessity 
of  proof  upon  the  trial ;  but  as  we  do  not  mean  to  place  our 
decision  upon  this  ground,  it  is  not  necessary  to  state  the  rea- 
sons that  incline  us  to  the  opinion. 

The  ground  upon  which  we  place  our  decision,  is,  that  the 
character  of  the  defendant's  possession  must  be  determined  by 
the  nature  of  the  claim  under  which  he  originally  entered,  and 
as,  in  its  inception,  this  was  clearly  hostile  to  the  rights  of  the 
plaintiff,  and  the  possession  of  the  defendant  under  it  in  fact 
exclusive,  we  think  there  is  sufficient  in  the  case  to  show  such 
an  ouster  by  the  defendant,  as  destroyed  the  tenancy  in  com- 
mon, and  entitled  the  plaintiff,  by  bringing  this  suit,  to  treat 
him  as  a  trespasser.    As  the  possession  of  the  defendant  was  in 
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its  origin  hostile,  the  presumption  of  law  is,  that  it  remains  so. 
Nor  is  this  presumption  met  or  weakened  by  the  fact,  that  he 
has  obtained  a  lease  from  the  other  tenants  in  common  of  their 
respective  shares.  By  his  acceptance  of  this  lease,  his  posses- 
sion, in  respect  to  them,  has  ceased  to  be  adverse,  but  this  is  no 
evidence  that  it  has  ceased  to  be  adverse,  in  respect  to  the  un- 
divided moiety  of  the  plaintiff.  There  was  no  necessity  for 
making  the  other  tenants  in  common  parties  to  this  suit  Their 
rights  are  not  questioned.  The  judgment  is  reversed,  and  there 
must  be  a  new  trial,  with  costs  to  abide  the  event 


Robert  I*  Notes  v.  John  Andebson. 

The  defendant  was  the  owner  in  fee  of  premises  at  the  foot  of  Barclay  street,  in 
the  city  of  New  York;  in  which  was  an  office  known  as  "The  Troy  Day  Boat 
Office,"  and  which  had  then  been  standing  there  for  the  period  of  twenty 
years."  On  the  1st  of  May,  1850,  he  leased  the  office  to  one  Ross,  for  one 
year,  for  $600,  payable  monthly  in  advance.  Ross  went  into  possession  and 
occupied  until  the  1st  of  September,  I860,  when  the  plaintiff  was  accepted  by 
the  defendant  as  his  tenant,  from  that  date  to  the  15th  of  November  then 
next;  on  condition  of  his  punctually  paying  rent  as  stipulated  to  be  paid  by 
Boss.  On  the  8d  of  September,  1850,  the  plaintiff  as  such  substituted  tenant, 
paid  to,  and  the  defendant  received,  $41  62,  in  full  of  the  rent  for  the  month 
of  September,  in  advance.  On  the  morning  of  the  7th  of  September,  I860, 
the  office  was  torn  down  by  the  Street  Inspector  of  the  city,  under  the 
authority  claimed  to  be  derived  from  2  R.  L.  p.  484,  §  220;,  and  p.  484  id.  g.  227, 
and  a  corporation  ordinance,  found  at  page  268,  §  1,  of  the  edition  of  1845. 
The  plaintiff  brought  this  action,  claiming  to  receive  so  much  of  the  rent  paid 
in  advance,  as  would  be  payable  for  the  part  of  the  month  of  which  he  had 
been  deprived  of  the  occupation,  and  also  the  value  of  his  bargain,  or  the 
difference  between  the  value  of  the  lease  and  the  rent  stipulated  to  be  paid. 
The  lease  contained  no  covenant,  and  there  was  no  fraud  or  misrepresentation 
on  the  part  of  the  defendant  It  was  held,  that  if  the  destruction  of  the  office 
was  unauthorized  by  law,  that  act  was  a  trespass,  and  would  not  exonerate 
the  plaintiff  from  his  liability  to  pay  the  stipulated  rent  If  authorized  by 
law,  the  existence  of  the  authority,  and  the  probability  of  its  being  exercised, 
were  presumptively  as  well  known  to  the  one  as  the  other. 

That  the  recovery  must  be  limited  to  so  much  of  the  advance  rent  as  was  pro- 
portioned to  the  part  of  the  month,  during  which  the  plaintiff  was  deprived 
of  the  use  and  occupation  of  the  office.  The  recovery  of  this  much  was 
allowed  on  the  principle  that  to  this  extent  there  had  been  a  failure  of  con- 
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adoration,  the  lease  having  been  given  and  taken  in  the  mutual  expectation 
that  the  plaintiff  would  not  be  disturbed  in  the  enjoyment  of  the.  premises  by 
any  action  of  the  corporation  during  the  term. 

That  in  the  case  of  an  eviction  from  demised  premises,  where  there  was  no 
fraud  or  misrepresentation  of  the  lessee  inducing  the  taking  of  the  lease,  the 
measure  of  damages,  if  rent  has  been  paid  in  advance,  is  so  muoh  of  the 
advanced  moneys  as  would  be  payable  at  the  stipulated  rate,  for  the  unexpired 
part  of  the  lease,  with  interest,  and  that  if  no  rent  had  been  paid  in  advance* 
no  damages  could  be  recovered  by  the  lessee.  His  liability  to  pay  rent  would 
cease  from  the  time  of  the  eviction. 

Upon  an  executory  eontract  to  give  a  lease,  and  a  failure  or  refusal  to  give  one, 
the  rule  of  damages  is  the  same,  if  the  inability  or  refusal  is  without  any 
fault  or  fraud  on  the  part  of  the  party  promising  to  execute  it 

Where  the  refusal  to  give  a  lease  results  from  the  fraudulent  conduct  of  the 
defendant,  consequent  special  damages,  on  proper  allegations  being  embodied 
in  the  complaint,  may  be  recovered. 

(Before  Oaklet,  Ch.  J.,  Pains  and  Boswo&th,  J.J.) 

Argued  November  8 :  December  11,  1852. 

This  was  an  action  to  recover  damages  for  the  eviction  of 
the  plaintiff,  by  a  paramonnt  title,  from  certain  premises 
leased  ^to  him  by  the  defendant.  The  cajise  was  tried  before 
Ch.  J.  Oakley,  and  a  jury,  on  the  9th  of  May,  1852.  A  ver- 
dict was  rendered  for  the  sum  of  $159  51,  the  damages  claimed  by 
plaintiff,  subject  to  the  opinion  of  the  court  at  general  term. 

The  following  are  the  material  facts  as  they  appeared  in  evi- 
dence on  the  trial : — 

The  defendant,  Anderson,  on  May  1st,  1850,  rented  "The 
Troy  Day  Boat  Office"  (a  tenement  standing  on  the  pier  below 
the  foot  of  Barclay  street)  to  John  J.  Boss,  for  one  year,  at  the 
rent  of  $500.  Boss  entered  and  occupied,  till  about  Sep- 
tember first,  paying  rent.  On  the  third  September,  Boss 
assigned  lease  and  premises  to  plaintiff,  Noyes,  till  Novem- 
ber 15th,  over  two  months.  Defendant,  Anderson,'  then 
received  plaintiff,  Noyes,  in  place  of  Boss,  for  said  period,  and 
plaintiff  paid  him  $41  66  in  full  of  the  first  month,  in  advance. 
Plaintiff,  Noyes,  then  sub-let  the  office  to  Weldon,  for  the  period 
of  his  lease,  to  the  15th  November,  for  $20  a-week,  payable 
weekly  in  advance.  On  the  7th  day  of  said  September  the 
superintendent  of  streets,  having  caused  the  proper  notice  to 
be  put  up  on  the  building,  tore  it  down  and  carted  it  to  the 
public  yard,  evicting  Weldon. 
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Z.  Marshy  for  the  plaintiff,  relied  upon  the  following  points 
and  authorities: — 

L  The  tenement  thus  rented  by  the  defendant  to  the  plain- 
tiff, was  on  the  pier,  in  violation  of  law ;  it  had  no  right  there, 
and  the  defendant  rented  the  building  wrongfully. 

Laws  of  1813,  2d  vol.  p.  434,  section' 227,  enacts,  "That  no 
building  of  any  kind  or  description  whatsoever,  other  than  the 
said  piers  and  bridges,  shall  at  any  time  hereafter  be  erected 
upon  the  said  streets  or  wharves,  or  between  them  respectively 
and  the  river  to  which  they  respectively  shall  front  and  adjoin." 

The  streets  in  the  above  section  referred  to  are  West  and 
South  streets.—  Vide  p.  432,  sec.  220. 

Seas.  L.,  1815,  jv  157.  Vide  laws  relating  to  city  of  New 
York,  p.  249.  The  only  modification  of  this  law,  which  has 
since  been  made,  is  in  permitting  the  erection  of  ferry  houses 
on  the  wharves  or  streets. 

This  Troy  Day  Boat  office  was  on  the  pier  below  Barclay 
street,  between  West  street  and  the  North  River,  and  it  was 
not  a  ferry  house. 

It  was  there,  therefore,  contrary,  to  the  statute. 

IL  The  city  of  New  York  caused  this  office  to  be  removed, 
according  to  law. 

Corporation  Ordinances,  revised  edition  of  1845,  p.  288,  sec. 
1. — The  Street  Commissioner,  &c,  may  order  anything  what- 
soever, which  may  encumber  or  obstruct  any  street,  wharf,  or 
pier,  to  be  removed.  Knot  removed  within  twenty-four  hours 
after  notice  to  remove,  he  may  order  it  to  be  carted  or  removed 
to  the  yard  of  the  Superintendent  of  Buildings,  or  other  suit- 
able place. 

F.  289,  sec.  6,  gives  same  power  to  other  officers. 

These  ordinances  were  complied  with  in  the  removal  of  this 
office. 

HL  It  was  contended  on  the  trial,  that  there  is,  by  statute, 
no  implied  covenant  for  quiet  enjoyment    We  answer : — 

1.  We  did  not  bring  our  action  on  any  such  implied  cove- 
nant ;  and,  therefore,  to  deny  the  existence  of  such  covenant, 
is  to  deny  nothing  material. 

2.  The  statute  relied  on  is,  "  No  covenant  shall  be  implied  in 
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any  conveyance  of  real  estate,  whether  such  conveyance  con- 
tain special  covenants  or  not" — 2  R  S.,  3d  ed.,  p.  221,  sec.  140. 

This  is  nnder  the  title  of  "  Alienation  by  Deed." 

The  memorandum  signed  by  defendant,  agreeing  to  take 
plaintiff  for  two  months,  in  lieu  of  Roes,  was  no  "  alienation  by 
deed ;"  no  "  conveyance ;"  nor  is  it,  in  any  sense,  within  the 
meaning  of  said  140th  section. 

The  subject  of  the  action  is  not  real  estate  within  the  mean- 
ing of  said  section. 

This  term,  real  estate,  as  here  used,  is  subsequently  defined : 

"  The  term,  '  real  estate,'  as  used  in  this  chapter,  shall  be 
construed  as  co-extensive  in  meaning  with  '  lands,  tenements, 
and  hereditaments,'  and  as  embracing  all  chattels  real,  except 
leases  for  a  term  not  exceeding  three  years." — 2  R  S.,  3d  ed., 
p.  46,  sec.  42. 

Of  course,  a  lease  for  a  term  not  exceeding  three  years,  is 
not "  real  estate." 

This  lease,  then,  for  two  months,  is  not  "  real  estate ;"  nor  is 
the  lease  a  "  conveyance." 

So,  also,  the  term  "  conveyance"  is  defined,  and  "  leases  for 
a  term  not  exceeding  three  years"  are  expressly  excluded  from 
the  definition. — 2  R.  8.,  3d  ed.,  p.  47,  sec.  44. 

IV.  It  was  contended  on  the  trial,  that  Ross,  in  his  memo- 
randum of  lease,  had  agreed  to  do  whatever  repairs  he  might 
want,  at  his  own  cost  and  expense. 

If  this  applied  to  the  plaintiff,  Noyes,  it  would  not  bind  him 
to  rebuild. 

To  repair  is  not  to  reconstruct.  To  do  what  repairs  he  may 
want,  does  not  impose  on  him  the  obligation  to  put  up  a  new 
building,  in  violation  of  law. 

Y.  That  the  defendant  was  the  owner  of  the  pier,  does  not 
change  the  case.  The  statute  applies  as  well  to  owners  as  to 
lessees,  or  other  occupants. 

VL  It  was  said,  the  plaintiff  should  have  known  the  law,  as 
well  as  the  defendant. 

The  defendant,  Anderson,  knew  whether  he  had  violated  the 
law  or  not.  The  plaintiff,  Noyes,  could  not  know  it.  He  could 
not  know  whether  the  building  was  erected  before  the  law,  or 
whether  defendant  had  obtained  permission  from  the  city. 
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Indeed,  if  both  contracted  in  ignorance  of  the  law,  the  de- 
fendant is  liable  for  the  consequences  of  his  contract.  He  pre- 
tended to  have  a  right  to  lease  the  office,,  when  no  such  right 
existed. 

VII.  It  may  be  urged  that  defendant  had  acquired  the  right 
by  the  long  standing  of  his  building,  a  sort  of  adverse  possession. 

Presumptions  from  long  acquiescence  arise  between  indivi- 
duals, but  not  against  a  statute.  This  is  not  an  acknowledged 
way  of  repealing  a  law.  This  building  was  put  up  contrary  to 
the  statute,  it  stayed  there  contrary  to  statute,  and  it  was  pulled 
down  according  to  statute. 

The  argument  is,  that  a  man  may  violate  the  law  so  long 
that  he  claims  to  have  a  right  to  do  so.  That  is,  the  defendant 
claims  under  a  legal  prescription  to  disregard  the  law. 

VJJLL  The  damages  were  correctly  estimated  by  the  jury. 
They  were : — 

1.  The  amount  actually  paid  defendant  by  plaintiff;  and 

2.  The  difference  between  what  plaintiff  had  agreed  to  pay 
defendant,  and  what  plaintiff  had  rented  it  to  Weldon  for. 
This  was  no  fancied  benefit.  It  was  the  actual  worth  of  the 
contract 

But  the  defendant  contended  we  were  entitled  to  only  nominal 
damages. 

Such  might  be  the  rule  in  a  technical  action,  on  a  covenant 
for  quiet  enjoyment,  where  no  purchase  money  had  been  paid. 
But  here  $41  66  had  been  paid,  and  this  action  was  not  on  the 
implied  covenant. 

This  was  an  action  corresponding  with  the  old  action  of  tres- 
pass on  the  case. 

14  Wendell,  41,  Kinney  v.  Watte. — Sutherland,  J.  "  The 
appropriate  action  for  the  injury  complained  of  by  the  plaintiff, 
would  have  been  a  special  action  on  the  case,  in  which  the 
question  of  damages  is  entirely  at  large,  embracing  all  the  loss 
and  injury,  which  is  the  necessary  result  of  the  illegal  acts 
complained  of,  if  the  declaration  is  properly  framed." 

17  Wend.  71,  Driggs  v.  DwigM^ — Action  on  agreement  to 
lease.  Defendant  contended  that  the  plaintiff  was  only  entitled 
to  recover  the  difference  between  the  actual  value  of  the  rent, 
and  the  sum  he  had  agreed  to  pay  as  rent. 
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The  judge  charged:  Plaintiff  is  entitled  to  the  damages 
necessarily  resulting  from  breach  of  contract,  and  expenses  of 
removing  family,  &c,  was  a  proper  item. 

Cowen,  J.,  says :  "  The  Jury  might  look  to  the  actual  value 
of  the  bargain  the  plaintiff  had  made." 

But  the  concession  of  the  defendant  in  the  case  cited,  would 
justify  the  recovery  in  the  case  at  bar ;  for  the  actual  value  of 
die  rent  was  what  Weldon  had  agreed  to  give. 

4  Barb.  Sup.  Ct.  R.  261,  Giles  v.  0' Toole.— "In  an  action 
by  a  lessee  against  a  lessor,  to  recover  damages  for  a  refusal  to 
give  possession  of  the  demised  premises,  the  plaintiff  may  re- 
cover the  damages 'arising  from  the  expenses  incurred  in  pre- 
paring to  remove  and  occupy  the  premises,  together  with  the 
difference  between  the  real  value  of  the  rent  and  the  sum 
agreed  to  be  paid." 

All  we  recovered  here  was  the  money  we  actually  paid  de- 
fendant, and,  in  addition,  the  difference  between  the  real  value 
of  the  rent  (which  was  what  Weldon  agreed  to  pay  us)  and  the 
sum  plaintiff  agreed  to  pay  defendant 

• 

TF.  W.  NUes^  eoirtra,  insisted  on  the  following  points : — 

L  There  is  no  warranty  of  title  or  covenant  for  quiet  enjoy- 
ment or  to  repair — then  the  plaintiff  must  show  affirmatively 
that  the  Corporation  of  New  York,  and  not  the  defendant,  were 
ownere,  or  entitled  to  the  privileges  claimed  by  them. 

II.  Notwithstanding  the  statute  and  ordinance  relied  on  by 
the  plaintiff,  twenty  years'  peaceable  possession  is  prvmd  facie 
evidence  of  permission  from  the  City  to  build  the  "  Steam  Boat 
Office,"  and  it  being  admitted  that  the  defendant  owned  the  fee 
of  the  premises,  the  right  to  occupy  for  a  steamboat  office  be- 
came vested  and  absolute. 

At  least  the  plaintiff  must  show  affirmatively  that  the  de- 
fendant had  no  right  and  no  permission. 

m.  Ross  was  as  much  bound  as  Anderson  to  know  the  pub- 
lic law,  if  this  is  considered  ohe,  under  which  the  Corporation 
claimed — and  to  know  the  extent  of  their  claim.  If  so,  he  took 
subject  to  it,  there  being  no  covenant  in  the  lease — in  which 
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case  it  is  submitted  a  party  only  lets  his  interest.  {Lyons  v. 
Richmond,  2  John  Ch.  51, 60.) 

IV.  "The  court  cannot  judicially  notice  the  ordinances  of  a 
Municipal  Corporation."  If  the  plaintiff  claims  that  the  city 
acted  under  one,  it  should  appear,  or  be  referred  to  in  the  case. 
He  must  aver  and  prove  his  title  paramount,  and  that  he 
was  evicted  under  it  (Kelly  v.  Dutch  Church,  dkc.,  2  Hill,  p. 
111.    WM  <fe  Wife  v.  Alexander,  7  Wend.  p.  281.) 

Y.  There  is  no  pretence  but  that  the  plaintiff  was  permitted 
to  occupy  the  premises,  he  merely  alleges  damage  by  the  de- 
struction of  the  improvements.  It  was  not  in  any  event  a  total 
eviction. 

VI.  An  eviction,  if  proved,  only  discharged  the  rent 

Vn.  Only  particular  words  such  as  "  demise"  or  "  grant," 
imply  a  covenant  for  quiet  enjoyment  {Frost  v.  Raymond,  2 
Caius,  188.    Piatt  on  Covenants,  Law  Library,  vol.  iii.  p.  40.) 

VIII.  If  the  plaintiff  can  recover  at  all,  the  measure  of  dama- 
ges is  the  consideration  money  paid  and  interest,  or,  in  the 
present  case,  the  rent  paid  in  advance  less  the  proportion  from 
1st  to  7th  September,  the  time  plaintiff  was  in  possession.  {Kin- 
ney v.  Watts,  14  Wend.  p.  38.  .  Dimmick  v.  Lockwood  tfe  Orn 
10  Wend.  p.  142.  Kelly  v.  Dutch  Church,  dkc.,  2  Hill,  p.  105. 
N.  T.  &  H.  R.  R.  Co.  v.  Story,  6  Barb.  419,  Peters  v.  McKeon, 
4  Denio,  546.) 

IX-  In  any  event  the  verdict  as  recorded  is  excessive.  The 
plaintiff  has  a  verdict  for  the  whole  amount  Weldon  promised 
to  pay — then  for  one  particular  week  which  he  refused  to  pay, 
and  then  for  the  whole  amount  he  had  paid  defendant,  although 
he  occupied  from  1st  to  7th  September,  nearly  one  fourth  of  the 
whole  time. 

By  the  Coubt.  Boswobth,  J. — On  the  1st  of  May,  1850, 
the  defendant  rented  to  Boss  the  office  at  the  foot  of  ^Barclay 
street,  for  one  year  from  that  date,  for  $500,  payable  monthly  in 
advance.  The  office  is  known  as  "  The  Troy  Day-Boat  Office." 
The  instrument  in  writing,  or  lease,  signed  by  the  defendant, 
contained  no  promise  on  his  part  of  any  kind  whatever.  He 
"  owned  the  property  (leased)  in  fee  simple." 
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Roes  went  into  possession,  and  occupied  until  the  1st  of 
September,  when  Noyes  went  into  possession.  On  the  3d 
of  September,  Noyes  paid  to  the  defendant  $41  66,  for  one 
month's  rent  of  the  office  in  advance,  from  the  1st  of  September 
to  the  1st  of  October.  Anderson  signed  a  written  agreement, 
dated  September  3, 1851,  and  delivered  it  to  Noyes,  whereby, 
as  stated  therein, "  in  consideration  of  the  punctual  and  prompt 
payment  of  the  rent  as  stipulated  to  be  paid  by  Boss,  he  con- 
sented to  receive  Noyes  as  a  tenant  in  the  place  of  Boss,  from 
the  1st  of  September  to  the  15th  of  November  following." 

The  office  was  torn  down  on  the  morning  of  the  7th  of  Sep- 
temoer  by  the  street  inspector. 

The  appeal  presents  substantially  but  two  questions : 

First,  Is  the  plaintiff  entitled,  upon  all  the  facts  and  circum- 
stances of  this  case,  to  recover  anything  ? 

Second,  If  entitled  to  recover,  what  is  the  rule  by  which  the 
damages  are  to  be  ascertained? 

If  an  action  .will  lie  on  the  facts  of  this  case,  it  must  be  for 
the  reason  that  the  plaintiff  has  paid  money  upon  a  considera- 
tion which  has  failed,  and  which  in  equity  should  be  refunded. 
There  is  no  attempt  to  prove  any  fraudulent  misrepresentation, 
or  concealment  of  any  material  fact.  It  is  conceded  that  the 
defendant  owned  the  fee  of  the  premises  on  which  the  office 
stood.  He  had  therefore  all  the  right  to  grant  the  lease  in 
question  which  any  owner  in  fee  of  such  property  possesses. 

It  was  unlawful,  or  so  the  plaintiff  insists,  to  erect  and  con- 
tinue this  office  on  the  pier  on  which  it  stood.  2  B.  L.  p.  432, 
§  220,  and  p.  434,  227,  are  cited  as  legislative  prohibitions 
against  such  erections. 

Assuming  that  this  act  divested  the  owner  of  the  pier  of  all 
right  to  erect  or  continue  such  a  structure  on  the  pier,  this  feet 
was  presumptively  as  well  known  to  Noyes  as  to  the  defendant. 
It  is  declared  to  be  a  public  act  (id.  p.  660,  §  315),  and  every 
citizen  is  presumed  to  know  the  law.  There  is  nothing  in  the 
case  to  show  that  its  existence  and  particular  provisions  were 
not  as  fully  known  to  the  one  party  as  to  the  other.  If  the 
effect  of  this  statute  be  such  as  the  plaintiff  Y  counsel  contends, 
then  it  was  in  the  power  of  the  city  to  tear  down  the  building, 
if  not  removed  within  twenty-four  houw  after  &  notice  to  re- 
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move  it  had  been  given  by  the  street  commissioner.  (Cor.  OrcL 
edition  of  1845,  p.  288,  §  1.) 

The  destruction  or  removal  of  the  building,  as  both  parties 
must  be  presumed  to  have  known,  when  Noyes  became  a 
tenant  of  the  defendant,  and  paid  one  month's  rent  in  advance, 
was  liable  to  occur  at  any  time  on  twenty-four  hours'  notice. 
It  appears,  however,  to  have  been  standing,  and  to  have  been 
used  for  the  period  of  twenty  years.  To  this,  so  far  as  the  evi- 
dence shows,  no  objection  had  been  made  by  the  municipal 
officers  of  the  city. 

We  think  it  a  just  conclusion,  that  both  parties  contracted, 
the  one  to  rent,  and  the  other  to  hire  and  pay  monthly  in  ad- 
vance, on  the  mutual  understanding  and  expectation  that  the 
plaintiff  would  not  be  disturbed  in  the  enjoyment  of  the  pre- 
mises by  any  action  of  the  city  corporation.  That  this  was  the 
understanding  and  expectation  of  the  defendant  and  Boss,  is 
shown  by  the  fact  that  the  former  leased  and  the  latter  hired 
the  premises  for  a  year,  which  did  not  expire  until  the  first  of 
May  subsequent  to  the  time  of  pulling  down  the  office.  The 
consideration  of  the  payment  by  the  plaintiff  on  the  third  of 
September  of  $41  66  was  the  enjoyment  to  be  had  of  the  pre- 
mises for  the  whole  of  that  month.  This  consideration  failed 
as  to  twenty-four  days  pf  the  time  for  which  it  was  paid,  with- 
out the  fault  of  either  party,,  and  contrary  to  the  understanding 
of  both.  And  we  think  it  just  and  equitable  that  the  plaintiff 
should  at  all  events  recover  back  the  rent  for  so  much  of  the 
month  as  he  was  deprived  of  the  enjoyment  of  the  premises. 

There  is  nothing  tending  to  show  that  the  tenant,  on  hiring 
the  office,  and  paying  a  month's  rent  in  advance,  was  under- 
stood by  both  parties  to  take  the  risk  of  the  office  being  per- 
mitted to  remain  during  the  term.  Unless  this  was  so,  there 
has  been  a  partial  failure  of  the  consideration  for  which  the 
rent  was  paid  and  received. 

To  the  amount  of  such  failure  the  recovery  must  be  limited. 

If  the  lease  had  contained  covenants  of  seizin  and  for  quiet 
enjoyment,  and  the  plaintiff  had  been  evicted  by  a  paramount 
title,  the  whole  amount  which  he  could  have  recovered  back, 
in  an  action  upon  any  of  the  covenants,  would  be  the  moneys 
paid  in  advance,  deducting  therefrom  rent  at  the,  stipulated 
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rate  for  such  portion  of  time,  for  which  the  advance  payment 
was  made,  as  the  lessee  had  enjoyed  the  premises,  with  interest 
on  such  balance. 

It  is  regarded  as  settled  law  in  this  state  that  the  ultimate 
extent  of  a  grantor's  responsibility,  under  any  or  all  of  the 
usual  covenants  in  his  deed,  is  the  purchase  money  with  inte- 
rest (4  Kent  Com,  476,  477;  5  J.  R.  49;  12  id.  126;  10 
Wend.  142.) 

In  Kelly  v.  Dutch  Church  of  Schenectady  (2  Hill,  11«),  the 
same  rule  was  applied  to  an  eviction  from  demised  premises. 
He  court  said :  "  Following  that  analogy,  the  rents  reserved 
in  a  lease,  where  no  other  consideration  is  paid,  must  be  re- 
garded as  a  just  equivalent  for  the  use  of  the  demised  premises. 
The  parties  have  agreed  to  so  consider  it.  In  case  of  eviction, 
the  rent  ceases,  and  the  lessee  is  relieved  from  a  burden  which 
must  be  deemed  equal  to  the  benefit  he  would  have  derived 
from  the  continued  enjoyment  of  the  property.  Having  lost 
nothing,  he  can  recover  no  damages."  (14  Wend.  41,  Kvrmey 
v.  Watts.) 

In  this  case,  there  is  no  covenant  or  promise  for  the  quiet 
enjoyment  of  the  premises  by  the  lessee.  There  is  no  fraud  on 
the  part  of  the  lessee,  and  the  plaintiff  has  not  been  disturbed 
in  his  possession  by  any  wrongful  act  of  the  lessor.  On  such  a 
state  of  facte,  it  is  not  perceived  on  what  principle  the  liability 
of  the  defendant  is  any  greater  than  it  would  have  been  if  he 
had  expressly  covenanted  that  the  plaintiff  should  not  be  dis- 
turbed during  the  period  of  his  stipulated  tenancy. 

He  accepted  the  plaintiff  as  his  tenant  fpr  two  months  and  a 
half.  Each  party  knew  at  the  time,  or  is  presumed  to  have 
known,  that  the  office  might  lawfully  be  destroyed  by  public 
authority  at  any  time  after  twenty-four  hours'  notice.  It  was 
so  destroyed  during  the  plaintiff's  tenancy.  At  least,  this 
assumption  is  the  only  one  on  which  his  right  rests  to  recover 
anything.  For  if  the  destruction  of  the  office  was  not  author- 
ized by  law,  but  was  the  act  of  a  trespasser,  the  plaintiff  has 
not  only  no  right  of  action,  but  is  liable  to  pay  rent  for  the 
residue  of  his  term.  The  plaintiff's  counsel  contended  that  the 
plaintiff  was  entitled  to  recover  the  value  of  his  bargain,  and 
also  to  recover  back  the  rent  for  the  period  of  the  month  which 


852         OASES  IN  THE  SUPERIOR  COURT. 

Noyesy.  Anderson. 

he  had  paid  in  advance,  and  during  which  he  was  deprived  of 
the  possession.  The  case  of  Driggs  v.  Iktright,  17  Wend.  71, 
and  OUes  v.  CPTodU,  were  cited  in  support  of  this  proposition. 
The  former  case  was  an  action  upon  an  executory  contract  to 
give  a  lease.  Evrmey  v.  Watts,  does  not  appear  to  have  been 
cited  by  counsel  on  the  argument,  nor  to  have  been  adverted  to 
by  the  court  in  its  opinion.  On  the  trial,  the  defendant's  counsel 
conceded  that  the  plaintiff  was  entitled  to  recover  the  differ- 
ence between  the  actual  value  of  the  rent,  and  the  sum  he  had 
agreed  to  pay  as  rent  (p.  73).  The  plaintiff  was  also  allowed 
to  recover  the  expenses  of  removing  from  his  residence  to  the 
demised  premises,  although  no  such  damage  was  alleged  in  his 
declaration.  There  are  several  cases  which  recognise  the  right 
of  a  person  who  has  contracted  for  a  lease  to  recover  such 
damages  when  they  are  averred  in  the  declaration,  and  the 
refusal  of  the  defendant  to  give  a  lease  does  not  result  from  his 
inability,  without  fault  on  his  part,  but  from  his  fraudulent  or 
perverse  refusal.  There  was  no  other  ground  for  the  refusal  in 
Driggs  v.  Dwight.  OUes  v.  O'TodU,  4  Barb.  S.  C.  R  261,  and 
Lawrence  v.  WardweU,  6  id.  423,  were  actions  to  recover 
damages  in  consequence  of  the  refusal  of  the  defendants,  the 
lessors,  to  give  possession  of  the  demised  premises,  according  to 
the  terms  of  the  lease..  It  was  in  their  power  to  have  given 
the  possession,  and  their  refusal  to  do  so  was  without  any  excuse 
which  the  court  could  approve. 

It  was  decided  in  the  supreme  court  of  this  state,  in  1829,  that  a 
bond  fide  vendor,  who  covenants  to  sell  and  convey  land  believ- 
ing he  has  a  good  title,  but  who  on  discovering  before  any  part 
of  the  consideration  money  has  been  paid  that  he  has  no  title, 
is  not  liable  to  any  damages  for  refusing  to  convey  {Baldwin 
v.  3fuMi>  2  Wend.  399). 

The  same  court,  in  1847,  in  Peters  v.  McKeon,  4  Denio  646, 
re-adjudged  the  same  point,  and  also  held  that  in  such  a  case, 
the  plaintiff  could  not  recover  for  his  expenses  of  removing 
upon  the  premises,  nor  for  any  improvements  which  he  had 
made  upon  them. 

The  measure  of  damages  in  such  a  case  was  held  to  be  sub- 
stantially the  same  as  it  is  in  the  case  of  an  eviction,  after 
entering  into  possession  under  an  executed  sale. 
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Both  of  these  cases  recognise  the  rule,  that  where  a  party 
contracting  to  give  a  lease,  or  to  convey,  has  the  power  to  per- 
form his  contract,  bat  perversely  refuses,  his  refusal  becomes 
fraudulent,  and  the  other  party  may  recover  the  value  of  his 
bargain,  and  any  special  damage  actually  resulting  from  the 
violation  of  the  contract. 

Reiner  v.  Brwugh,  11  Penn.  K.  127,  holds  the  same  doctrine, 
and  distinguishes  between  the.  cases  where  the  conduct  of  the 
lessor  or  grantor  is  bond  fide,  and  those  in  which  it  is  fraudu- 
lent 

Where  it  is  fraudulent,  the  defrauded  party,  in  an  action  on 
the  case  founded  on  fraud,  may  recover  the  value  of  his  bar- 
gain, and  any  special  damage,  which  in  judgment  of  law  has 
resulted  from  the  fraud. 

In  this  case,  there  is  no  fraud  on  the  part  of  the  defendant, 
nor  any  express  promise  that  the  plaintiff  should  have  quiet 
enjoyment  of  the  premises  to  the  15th  of  November. 

I  do  not  think  there  is  anything  in  the  terms  of  the  paper  or 
lease  given  to  Boss,  or  in  that  given  to  the  plaintiff,  from  which 
such  a  promise  of  the  defendant  can  be  implied  by  law.  But 
if  there  was  an  express  promise  for  quiet  enjoyment,  as  the 
case  is  free  from  fraud,  the  plaintiff  could  only  recover  back 
so  much  of  the  rent  advanced  as  was  paid  for  the  twenty-four 
days  in  September,  during  which  he  was  deprived  of  the  pos- 
session, and  interest  from  the  7th  of  that  month. 

The  rent  for  twenty-four  days,  at  $41  66  for  the  month,  is 
$33  33. 

The  verdict  must  be  set  aside,  and  a  judgment  entered  in 
favor  of  the  plaintiff  for  $83  33,  and  interest  from  September 
7,1860. 


D.-I.  88 
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Lewis  Fatman  and  others  v.  William  Lobach  and  another. 

A  person  who  in  good  faith  advances  money  to  the  holder  of  a  certificate  of  stock 
to  which  a  power  of  attorney  is  annexed,  which  is  expressed  to  be  for  value 
received,  and  on  its  face  ia  irrevocable,  although  the  power  is  in  blank  as  to  the 
name  of  the  attorney,  acquires  by  the  delivery  to  him  as  collateral  security  of 
the  certificate  and  power,  a  valid  title  against  the  person  by  whom  the  power 
was  executed,  and  in  whose  name  the  stock  is  standing. 

The  lender  in  such  a  case  has  the  right  to  believe  that  the  holder  of  the  certifi- 
cate and  power  is  the  owner  of  the  stock,  and  has  an  absolute  right  to  hypothe- 
cate as  well  as  to  sell  it 

He  is  therefore  not  bound  to  surrender  the  certificate  and  power  to  the  original 
owner  of  the  stock,  unless  upon  the  repayment  with  interest  of  hia  whole 
advance,  although  such  owner  may  have  satisfied  the  debt  for  which  he  had 
himself  pledged  the  stock. 

Held,  upon  these  grounds,  that  the  defendants  were  entitled  to  judgment 
(Before  Oaklet,  Ch.  J.,  and  Bosworth,  J.) 
Nov.  10th ;  Dec  11th,  1851. 

This  was  an  action  to  compel  the  return  and  delivery  to  the 
plaintiff  of  certain  certificates  of  stock,  or  in  default  thereof, 
the  payment  by  the  defendants,  as  the  value  of  the  stock,  of 
$15  25,  with  interest. 

The  cause  was  tried  before  Mr.  Justice  Campbell,  and  a  jury, 
on  the  21st  of  June,  1852.  In  order  that  the  application  of  the 
evidence  given  on  the  trial  may  be  properly  understood,  it  will 
be  necessary  to  state  the  substance  of  the  pleadings. 

The  complaint  stated  that  the  plaintiffs  were  partners  under 
the  name  and  firm  of  S.  Fatman  &  Co.,  and  on  or  about  the 
16th  of  August,  1851,  were  the  owners  of  ten  shares  of  the 
capital  stock  of  the  Columbia  Insurance  Company,  a  corporation 
under  the  laws  of  Pennsylvania,  worth  the  sum  of  $400  ;  of 
twenty-five  shares  of  the  Astor  Insurance  Company,  a  corpora- 
tion under  the  laws  of  New  York,  worth  the  sum  of  $625,  and 
of  scrip  of  the  Atlantic  Insurance  Company,  also  a  New  York 
Corporation,  for  and  worth  the  sum  of  $500,  for  the  first  two  of 
which  stocks  they  held  a  certificate  in  their  own  names ;  for  the 
third  a  certificate  in  the  name  of  Joseph  Fatman,  trustee.  That 
on  the  day  above-named,  they  borrowed,  of  one  F.  Esenwein, 
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the  sum  of  $3000,  fund  as  a  security  for  the  repayment  of  the 
loan  with  interest,  transferred  to  him  a  promissory  note  of  R. 
H.  Arkenburgh,  dated  the  12th  of  May,  1851,  payable  four 
months  after  date,  for  $1,620/^,  another  promissory  note  of 
G.  S.  Donaldson,  dated  May  10th,  1851,  payable  four  months 
after  date,  for  $686^,  and  also  delivered  to  him,  the  said 
Esenwein,  the  certificates  of  stock  above-mentioned,  with  power 
of  attorney  to  transfer  the  same,  such  power  being  in  blank  as 
to  the  names  of  the  attorney  and  of  the'  transferee ;  that  the 
said  Esenwein,  without  notice  to  the  plaintiffs,  and  without 
demanding  of  them  repayment  of  the  said  loan,  on  or  about  the 
same  day,  handed  over  the  said  certificates,  power  of  attorney, 
and  promissory  notes  to  the  defendants,  partners,  under  the  firm 
of  Lobach  &  Schepeler,  as  security,  it  was  alleged,  for  a  loan 
made  by  them  to  the  said  Esenwein. 

The  complaint  further  alleged,  that  as  soon  as  the-  plaintiffs 
heard  of  the  transaction  between  Esenwein  and  the  defendants, 
they  tendered  to  the  latter  the  sum  of  $3000,  and  demanded 
from  them  a  return  of  the  said  notes,  certificates,  and  powers, 
with  which  demand  the  defendants  refused  to  comply. 

The  complaint  further  stated,  that  the  said  promissory  notes 
had  been  duly  paid  at  their  maturity,  and  said  that  after  such 
payment,  the  plaintiff  duly  tendered  to  the  defendants  the  sum 
of  $715^,  being  the  balance  with  interest,  due  from  them,  on 
their  loan  of  $3000,  ,but  that  the  defendants  had  refused  to 
accept  the  tender  and  deliver  up  the  certificates.  The  plaintifis 
therefore  demanded  judgment — that  the  defendants,  on  the  pay- 
ment to  them  of  &715-tfv,  should  be  adjudged  to  return  to  the 
plaintiffs  the  said  certificates,  and  to  deliver  up  the  said  powers 
of  attorney  to  be  cancelled,  or  in  default  thereof,  to  pay  to  the 
plaintiffs  the  value  of  the  certificates,  being  the  sum  of  $1,525, 
with  interest. 

The  defence  set  up  in  the  answer  was,  that  the  defendants, 
on  or  about  the  15th  of  August,  1851,  lent  and  advanced 
to  Esenwein  the  sum  of  $5000,  upon  the  pledge  and  hy- 
pothecation by  him  of  the  shares  of  stock  mentioned  in  the 
complaint,  and  upon  the  further  security  of  the  following  pro- 
missory notes,  one  paid  by  K.  H.  Arkenbnrgh,  due  16th 
September,  1851,  for  $1620^,  another  made  by  one  Charles 
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K.  Donaldson,  dne  13th  September,  1851,  for  $686Ty„  both 
of  which  were  endorsed  by  plaintiffs,  and  a  third,  made  by  one 
Henry  0.  Stevenson,  due  12th  December,  1851,  for  $1,661^- 
That  in  consideration  or  such  loan,  and  to  secure  its  repay- 
ment, the  said  F.  Esenwein,  by  his  duly  authorized  attorney, 
Charles  Esenwein,  simultaneously  therewith,  executed  and 
delivered  to  the  defendants  the  following  promissory  note,  com- 
monly called  a  stock  note. 

$5,000.  New  York,  August  16, 1851. 

On  demand,  I  promise  to  pay  to  Messrs.  William  Lobach  A 
Schepeier  or  order  five  thousand  dollars  for  value  received,  with 
interest  at  the  rate  of  7  per  cent,  per  annum,  having  deposited 
with  them  as  collateral  security  (with  authority  to  sell  the  same 
on  the  performance  of  this  promise)  $1525  in  three  insurance 
stocks  and  3968.28  8  notes. 

Frederick  Esenwein, 

per  Ghas.  Esenwein. 

And  at  the  same  time  delivered  to  the  defendants  the  certi- 
ficates of  stock  mentioned  in  the  complaint,  and  also  separate 
powers  of  attorney  to  transfer  the  same,  two  of  which  were  duly 
executed  by  the  plaintiffs,  and  the  third  by  Joseph  Fatman, 
trustee.  The  answer  set  forth  the  powers,  each  of  which  was 
in  the  following  form :  . 

Enow  all  men  by  these  presents,  that  we,  the  undersigned, 
for  value  received,  do  hereby  irrevocably  constitute  and  appoint 

to  be  our  true  and  lawful  attorney,  for  and  in  our 
name  and  behalf  to  sell,  assign,  and  transfer  unto 
or  any  other  persons  or  persons,  twenty-five  shares  in  the  capi- 
tal stock  of  the  Astor  Fire  Insurance  Company.    And  further, 
one  or  more  persons  under  us  to  substitute  with  like  power. 

In  witness  whereof,  we  have  hereunto  set  our  hand  and  seal, 
this  14th  day  of  August,  1851. 

Lewis  Fatman  <fe  Co. 
Sealed  and  delivered  in  the  ) 
presence  of  J 

The  answer  then  alleged  that  these  powers  had  been  filled 
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op  with  the  names  of  the  defendants,  as  attorneys  and  trans- 
ferees, and  transfers  demanded  on  the  books  of  the  said  com- 
panies before  any  tender  was  made  to  them  by  the  plaintiff. 
It  then  proceeded,  as  follows  :— 

"  And  the  said  defendants  further  show,  that  such  stock 
assignments  or  powers  to  transfer  stocks,  are  and  were  at  the 
time  hereinbefore  mentioned,  by  usage  and  custom  within  this 
state,  negotiable  instruments,  vesting  the  bearer  or  holder 
thereof  for  the  time  being  with  the  title  and  ownership  of  the 
stocks  and  scrip  which  they  represent,  and  authorizing  such 
bearers  or  holders  thereof  to  fill  up  the  blanks  therein  with  the 
names  of  such  transferees  of  the  said  stocks,  and  of  scrip,  and 
of  such  attorney  to  transfer  the  same  as  they  might  elect,  that 
the  said  defendants  advanced  the  said  sum  of  five  thousand 
dollars  upon  the  pledge  and  hypothecation  of  the  said  stocks 
and  scrip  in  good  faith,  in  the  ordinary  course  of  business,  and 
without  any  notice  that  the  said  Frederick  Esenwein  was  not 
the  full  and  absolute  owner  thereof,  for  a  valuable  considera- 
tion. 

"  And  the  said  defendants  further  say,  that  the  whole  amount 
of  the  said  loan  so  made  by  them  to  die  said  Frederick  Esen- 
wein still  remains,  and  is  due  and  unpaid,  with  the  exception 
of  the  amounts  of  the  said  two  promissory  notes  of  B.  H.  Ar- 
kenburgh  and  Charles  R.  Donaldson,  which  have  been  paid, 
leaving  due  and  unpaid  to  the  said  defendants  a  balance  of  the 
said  loan,  amounting  to  the  sum  of  twenty-six  hundred  and 
ninety-two  TW  dollars,  besides  interest,  for  which  amount  and 
interest  the  said  defendants  are  advised  and  respectively  insist 
that  they  have  a  lien  upon  the  said  stocks  and  scrips,  and  a 
right  to  sell  and  transfer  the  same,  and  apply  the  proceeds  to 
the  payment  of  the  balance  due  on  the  said  loan,  with  interest 
and  charges."  * 

The  reply  took  issue  upon  the  material  allegations  in  the 
answer. 

Upon  the  trial  the  following  facts  were  admitted  by  the 
respective  parties : — 

"That  on  the  sixteenth  day  of  August,  one  thousand  eight 
hundred  and  fifty-one,  the  plaintiffs  borrowed  of  one  F.  Esen- 
wein the  sum  of  three  thousand  dollars,  and  as  collateral  seen- 
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rity  therefor,  delivered  to  Esenwein  tiie  certificates  of  stock 
and  the  scrip,  with  the  blank  powers  of  attorney,  and  note  of 
R  A.  Arkenburgh,  for  one  thousand  six  hundred  and  twenty 
dollars  and  twenty-four  cents,  and  of  C.  B.  Donaldson  for  six  hun- 
dred and  eighty-six  dollars  and  eighty-eight  cents,  all  described 
in  the  complaint ;  and  that,  on  the  same  day,  Esenwein,  add- 
ing to  these  securities  the  note  of  Stephenson,  described  in  the 
pleadings,  borrowed  from  the  defendants  the  sum  of  five  thou- 
sand dollars,  for  which  he  gave  them  his  own  note  for  five 
thousand  dollars,  as  mentioned  in  the  pleadings,  and  as  collate- 
ral thereto,  handed  over  said  securities  and  note  to  the  defend- 
ants, with  the  stock  certificates,  and  scrip,  and  powers  of  attor- 
ney for  the  transfer  of  said  stock  and  scrip,  the  same  being  still 
in  blank.  It  was  also  admitted  by  defendants'  counsel  that 
the  Stephenson  note  was  not  paid.  It  was  also  admitted  by 
said  counsel  that  the  said  stock  and  scrip  were  not  transferred 
by  the  companies  to  Esenwein,  and  also,  that  the  blank  powers 
were  not  filled  up  to  him,  but  that  said  blank  powers  were 
filled  up  by  the  defendants  with  their  own  names  as  the  trans- 
ferees and  attorneys  to  transfer,  after  the  first  demand  had  been 
made  wpon  them  by  Joseph  Fatman,  and  the  said  powers  pre- 
sented, to  the  said  companies  with  the  certificate  and  scrip,  and 
transfers  demanded  in  pursuance  thereof,  which  the  companies 
refused,  such  transfers  having  been  forbidden  by  the  plaintiffe." 

The  value  of  the  stock  was  admitted  to  be  $1,525,  subject  to 
adjustment.  It  was  also  admitted  that  F.  Esenwein  was  insol- 
vent to  a  large  amount.  Several  witnesses  were  then  examined 
on  the  part  of  the  defendants  to  prove  the  usage  set  up  in 
the  answer.  Their  testimony  was  objected  to  by  the  counsel 
for  the  plaintiffs,  and  as  it  was  disregarded  in  the  opinion  of 
the  court,  it  is  unnecessary  to  be  stated. 

The  evidence  was  then'  closed,  and,  under  a  charge  of  the 
court,  the  jury  found  a  xerdict  for  the  plaintiffs  for  the  fvU 
amount  claimed  and  interest,  subject,  however,  to  the  opinion 
of  the  court  at  general  term,  on  a  case  to  be  made,  with  liberty 
to  turn  same  into  a  bill  of  exceptions,  and  subject  to  adjust- 
ment as  to  amount,  with  liberty  to  the  court  to  order  a  nonsuit 
or  judgment  for  defendants,  the  case  to  be  heard  in  the  first 
instance  at  a  general  term. 


NEW  YORK— DECEMBER,  1852.  359 

Fatman  v.  Lobaoh. 

K  S.  Van  Winkle,  for  plaintiffs,  insisted  that  they  were  en- 
titled to  judgment  upon  the  verdict,  upon  the  following  grounds : 

L  The  delivery  of  the  powers  in  blank  to  Esenwein,  can  only 
be  held  to  be  an  implied  authority  to  him  to  fill  up  the  blanks 
therein,  when  it  was  rightful  and  proper  for  him  to  do  so — that' 
is,  upon  the  plaintiffs'  failure  to  repay  their  loan ;  but  that  exi- 
gency never  having  arisen,  Esenwein  never  had  any  rightful 
authority,  express  or  implied,  to  fill  the  blank.  {Ex  jxvrte 
Decker,  6  Cowen,  60.) 

II.  But  whatever  implied  authority  rested  in  Esenwein  to  fill 
in  the  blanks  in  the  executed  powers,  none  such  was  ever  vested 
in  the  defendants. 

m.  The  certificates  were  not  negotiable,  and  did  not  pass  by 
delivery ;  and  there  was  no  power  ever  given,  even  to  Esen- 
wein, to  pledge  or  hypothecate  the  stocks,  but  merely  to  sell, 
assign,  and  transfer  them.    (2  Kent's  Commentaries,  579 ;  4 
y  Kent's  Commentaries,  138  ;  Alien  v*  Dykere,  7  Hill's  Rep.  501 ; 
fyjpj  JDaley  on  Agency,  213,  218 ;  De  Bouchoui  v.  Goldsmid,  5  Ves. 
>-?  p.  211.) 

IV.  The  courts  will  not  complete  a  defective  security,  except 
to  carry  out  the  purposes  of  the  instrument. 

V.  No  usage  or  custom  can  control  a  rule  of  law.  (Thomp- 
son v.  Ashton,  14  Johns.  Rep.  316 ;  HmUm  v.  Locke,  5  Hill, 
437 ;  AUm  v.  Pyhrs,  3  Hill,  593,  affd.  7  Hill,  497.) 

VL  Judgment  should  be  for  the  plaintiffs  according  to  the 

prayer  of  the  Complaint,  either  that  the  defendants  return  the 

securities  and  cancel  the  powers,  or  pay  plaintiffs  the  value 

thereof  as  fixed  by  the  verdict. 

. 
J.  Lwrocque,  contra. 

The  powers  to  transfer  in  this  case  are  powers  coupled  with 
an  interest  They  express  a  valuable  consideration  on  their  face. 
A  valuable  consideration  was  in  fact  given  for  them.  They  are 
irrevocable  by  their  express  terms,  and  contain  the  fullest  pos- 
sible power  of  substitution.  Independently,  therefore,  of  any 
consideration  of  custom  or  usage,  in  regard  to  the  mode  of  trans- 
ferring and  passing  the  title  to  stocks,  the  defendants  acquired 
a  good  title  by  the  pledge  of  the  securities  and  transfer  of  the 
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certificates  and  powers  of  attorney  to  them,  to  the  full  extent 
of  the  $5,000  advanced  upon  such  pledge  and  interest  1.  He 
words  "  value  received,"  in  the  powers  to  transfer,  by  fiur  con- 
struction, mean  that  the  plaintiffs  had  received  full  value  for 
the  stocks  from  the  person  to  whom  the  certificates  and  powers 
were  originally  given,  and  that  inference  the  defendants  were 
justified  in  drawing  from  the  language  used.  2.  The  powers  to 
transfer  being  irrevocable  on  their  face,  and  containing  an  unli- 
mited power  of  substitution,  vested  in  Esenwein  an  absolute  con- 
trol over  the  stocks,  and  would  entitle  the  defendants,  in  any 
event,  to  hold  the  stocks  as  the  substituted  attorneys  of  the  plain- 
tiffs, under  the  power  of  substitution,  and  as  security  for  the 
repayment  of  their  value,  the  receipt  of  which  by  the  plaintif& 
from  the  original  agent,  the  power  acknowledged  on  its  face,  and 
which  the  defendants  were  accordingly  justified  in  repaying  to 
the  agent  on  being  substituted.  (Story  on  Agency,  §  476-7 : 
JBTuntY.I!<nm%<Mviere,  2  Mason,  244 ;  Hancock  v.  Byrnejb  Dana, 
514 ;  Angell  and  Ames  on  Corporations,  2d  ed.  p.  445 ;  Gfflbertv* 
The  Manchester  Iron  Mcw/factwitig  Co.,  11  Wend.  627.)  The 
rule  of  law,  that  where  one  of  two  innocent  parties  is  to  suffer 
by  the  act  of  an  agent,  he  who  appointed  the  agent,  and  put.it 
in  his  power  to  defraud,  should  be  the  loser,  applies  in  the  full 
force,  in  this  case,  against  the  plaintiflB  and  in  favor  of  the  de- 
fendants. {JSTcrih  River  Bank  v.  Aymar,  3  Hill,  268,  and  cases 
cited.)  The  testimony  as  to  custom  and  usage,  in  the  transfer 
of  stocks,  offered  by  the  defendants,  was  properly  admitted, 
stands  entirely  uncontradicted,  and  is  conclusive  upon  the 
rights  of  the  parties  in  this  case.  {Commercial  Bank  cf  Buf- 
falo v.  Kortright,  in  Court  of  Errors,  22  Wend.  848 ;  same  case 
in  Supreme  Court,  20  Wend:  91.)  This  being  not  an  action  of 
trover,  but  the  plaintiffs  having  chosen  to  appeal  to  the  equi- 
table powers  of  the  court  to  compel  the  return  of  the  certificates 
to  them,  and  the  cancellation  of  the  powers  to  transfer,  the  rule 
that  he  who  seeks  equity  must  do  equity,  is  fairly  applicable ; 
and  the  rule  of  equity  in  this  case  is,  the  repayment  of  the  whole 
balance  of  the  five  thousand  dollar  loan  and  interest.  There 
should,  therefore,  be  judgment  for  the  defendants  with  costs. 

By  the  Coubt.    Oaklet,  Oh.  J. — The  question  is,  whether 
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the  defendants,  having  advanced  their  money  in  good  faith  to 
Esenwein,  upon  the  pledge  of  the  stocks,  are  entitled  to  retain 
them,  until  the  balance  still  due  to  them  shall  be  satisfied,  and 
we  are  clearly  of  opinion  that  they  are  so  entitled,  both  in  law 
and  in  equity. 

As  each  certificate  was  accompanied  by  a  power  of  attorney 
which  was  expressed  to  be  given  for  value  received,  and,  on  its 
face,  was  irrevocable,  the  defendants  were  folly  justified  in 
believing  that  Esenwein  was  the  equitable  owner  of  the  shares, 
and  had  a  perfect  right  to  make  an  absolute  or  conditional 
transfer,  to  sell,  or  hypothecate  them.  Such  a  certificate  an- 
nexed to  or  accompanying  a  blank  power  of  attorney,  we  cannot 
doubt,  not  only  according  to  the  understanding  of  men  in  busi- 
ness, bat  upon  well  settled  principles  of  law,  passes  by  delivery 
an  equitable  title  to  a  bondjide  purchaser ;  nor  can  such  pur- 
chaser be  justly  prevented  from  converting  his  equitable  into 
a  legal  title,  by  filling  up  and  exercising  the  power,  whenever 
he  is  entitled  to  do  so  by  the  nature  or  terms  of  the  contract 
under  which  the  certificates  were  delivered  to  him.  Where  the 
stock  is  sold  absolutely,  his  right  thus  to  perfect  his  title  is 
immediate ;  where  it  is  hypothecated,  the  right  accrues  when 
the  debt  meant  to  be  secured  becomes  due  and  remains  unpaid. 
Whether  in  the  present  case  the  powers  of  attorney  were  filled 
up  before  the  plaintiffs  made  their  tender,  and  demanded  a 
return  of  the  certificates,  is,  in  our  judgment,  wholly  imma- 
terial. No  tender  short  of  the  whole  debt  due  to  the  defend- 
ants, could  deprive  them  of  their  right  to  use  the  powers  for  the 
purpose  for  which  they  received  them. 

It  was  admitted  by  the  counsel  for  the  plaintiffs,  that  had  the 
stocks  been  sold  absolutely  to  the  defendants,  their  title  to  retain 
them  could  not  be  questioned,  but  we  cannot  admit  the  distinc- 
tion between  a  sale  and  a  pledge  which  the  counsel  urged  us  to 
adopt  As  the  certificates  and  powers  in  the  hands  of  Esenwein 
were  presumptive  evidence  of  his  ownership,  he  had  the  same 
apparent  right  and  authority  to  hypothecate  the  stockB,  as  to 
sell  them. 

There  is  no  rule  of  law  of  which  the  equity  is  more  manifest, 
or  which  is  better  sustained  by  reasons  of  public  policy,  than 
that  which  casts  a  loss,  resulting  from  the  fraud  of  a  third  per- 
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son,  upon  the  party  who  by  employing  and  trusting  such  person 
enabled  him  to  commit  it  ( White  v.  Sprmgfidd  Bank,  3  Sandford, 
229,  and  cases  there  cited).  And  we  doubt  whether  a  case  is  to 
be  found  in  the  books  to  which  it  is  more  evident  that  the  rule 
ought  to  be  applied.  Had  the  plaintiffs  placed  their  notes  and 
certificates,  with  an  ordinary  power  of  transfer,  in  the  hands 
of  Esenwein  merely  as  their  agent,  and  broker,  with  instructions 
to  procure  upon  them,  in  his  own  name,  but  upon  their  accounts 
a  loan  of  $5,000 ;  and  had  Esenwein,  after  obtaining  such  a 
loan  from  the  defendants,  converted  the  whole  sum  to  his  own 
use,  it  cannot  for  a  moment  be  doubted,  that  a  loss  resultiug 
from  his  subsequent  flight  or  insolvency,  must  have  been  borne 
wholly  by  the  plaintiffs.  It  will  not  be  pretended  that  in  such 
a  case  they  could  have  claimed  a  return  of  the  stocks,  upon  any 
other  terms  than  the  full  payment  of  the  debt  for  which  they 
were  pledged.  The  case  before  us  not  only  rests  upon  the 
same  principle,  but  is  far  stronger  in  its  circumstances.  Hero 
Esenwein  was  not  a  mere  agent,  but  a  holder  for  value. 
The  papers  placed  in  his  hands  were  evidence,  not  only  of  his 
authority,  but  of  his  ownership,  and  the  plaintiflfe  have  received 
from  him  $3,000  of  the  $5,000  which  the  defendants  advanced. 
It  is  with  far  less  reason  therefore  that  the  plaintiffs  can  apply 
to  a  court  of  justice,  to  be  relieved,  at  the  expense  of  the 
defendants,  from  the  consequences  of  the  fraud,  which,  by  their 
misplaced  confidence,  they  enabled  Esenwein  to  commit 

As  we  do  not  found  our  decision  at  all  upon  the  usage  that 
was  proved  upon  the  trial,  it  is  unnecessary  to  say  whether  in 
our  opinion  the  evidence  was  properly  admitted.  It  may  be 
considered  as  stricken  from  the  case. 

The  verdict  for  the  plaintiff  must  be  set  aside,  and  a  verdict 
and  judgment  thereon,  with  costs,  be  entered  for  the  defend- 
ants. 
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Gat  fixtures  and  sitting  stools,  when  placed  by  a  tenant  in  a  shop  or  store,  al- 
though fastened  to  the  building;  are  not  fixtures,  as  between  the  tenant  and 
landlord. 

They  are  the  property  of  the  tenant,  and  may  be  removed  by  him  not  only  during 
the  term  but  after  its  expiration.  He  may  pass  a  title  to  them  by  a  chattel 
mortgage,  and  they  may  be  levied  on  under  an  execution  against  him  as  his 
personal  property. 

When  a  subsequent  tenant  in  possession  of  a  store  containing  such  articles,  the 
property  of  a  former  tenant,  is  sued  by  the  landlord  for  not  delivering  them  to 
him  at  the  expiration  of  his  term,  he  may  defend  himself  by  showing  that  they 
had  been  mortgaged  by  the  first  tenant,  and  that  the  mortgagee  had  entered 
and  removed  them. 

Even  when  such  subsequent  tenant  had  bound  himself  by  an  agreement  in  writing 
to  deliver  the  articles  to  the  landlord  at  the  expiration  of  his  term,  ho  is  liable 
only  for  nominal  damages,  when  he  proves  a  paramount  title  in  the  mortga- 
gee by  whom  they  were  removed. 

Hdd,  that  the  judge  upon  the  trial  erred  in  excluding  such  a  defence,  and  a  new 
trial  therefore  granted. 

(Before  Oakx»y,,C1l  J.,  Pains  and  Bosworth,  J.  J.) 

Nov.  11 ;  Bee  11,  1802. 

Appeal  by  the  defendant  from  a  judgment  at  special  term, 
on  a  bill  of  exceptions. 

The  complaint  alleged  that  the  plaintiff,  on  or  about  the  7th 
of  June*1850,  let  to  the  defendant  a  certain  store  known  as  No. 
379  Broadway,  with  the  fixtures  therein,  until  the  1st  day  of 
July  following,  and  that  the  defendant  agreed  to  deliver  up  said 
store  with  all  the  fixtures  therein  to  the  plaintiff,  at  the  expira- 
tion of  his  term— tlfat  the  defendant's  term  had  expired,  and 
that  he  had  not  complied  with  his  agreement  by  delivering  up 
the  store  with  the  fixtures,  but,  on  the  contrary,  in  violation  of 
his  agreement,  had  removed  therefrom  certain  of  said  fixtures, 
to  wit,«gas  fixtures  of  the  value  of  $200,  and  seventy  stools  of 
the  value  of  $210,  or  $3  each.  The  plaintiff  therefore  claimed 
damages  to  the  amount  of  $410,  and  demanded  judgment  for 
that  sum,  with  interest,  from  the  5th  of  July,  1850. 

The  defence  set  up  in  the  answer  was,  that  the  articles  men- 
tioned in  the  complaint  belonged,  on  the  25th  of  May,  1850,  to 
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George  Stewart  and  James  W.  Patterson,  and  on  that  day,  by 
a  mortgage  duly  entered  and  filed,  were  mortgaged  by  them  to 
one  Harvey  A.  Newcomb,  who  before  the  first  day  of  July  took 
and  received  the  said  articles  by  virtue  of  his  mortgage.  It 
also  averred  that  these  articles  were  not  fixtures  within  the  true 
intent  and  meaning  of  the  contract  between  the  plaintiff  and 
defendant  The  reply  took  issue  on  all  the  material  allegations 
in  the  answer,  and  averred  that  the  defendant,  by  the  terms  of 
his  agreement,  was  estopped  from  denying  the  plaintiff's  title. 

The  cause  was  tried  before  Mr.  Justice  Paine  and  a  jury  on 
the  6th  of  April,  1852. 

Upon  the  trial  the  counsel  for  the  plaintiff  gave  in  evidence 
the  following  written  agreement  and  receipt,  the  execution  of 
which  was  admitted. 

"  Received,  New  York,  June  7, 1850,  from  R.  C.  Kemp,  four 
hundred  dollars,  for  the  rent,  till  the  1st  day  of  July,  of  the 
store  lately  occupied  by  George  Stewart,  at  the  corner  of  Broad- 
way and  White  street,  with  the  fixtures  therein.  It  is  under- 
stood that  I  am  to  have  possession  of  the  said  store  on  my 
giving  three  days'  notice,  at  any  time  before  the  said  first  day 
of  July,  1850,  in  which  I  am  to  refund  to  the  said  Kemp  so 
much  of  the  above  sum  as  may  be  equal  to  $11  ^  for  every 
day  that  may  be  unexpired  at  the  time  of  the  delivery  to  me 
of  possession  on  the  first  day  of  July,  and  that  the  store  is  to  be 
delivered  with  all  the  fixtures  whi6h  are  now  therein,  unless 
taken  out  by  process  of  law,  of  which  Mr.  Kemp  agrees  to  give 
me  timely  notice,  at  498  Broadway.  It  is  also  understood,  that 
in  case  I  should  not  require  possession  of  the  said  store  on  or 
before  the  said  first  day  of  July,  and  the  said  Kemp  should 
continue  to  occupy  the  same,  he  is  to  pay,  in  addition  to  the 
sum  now  paid,  at  the  rate  of  $4,000  per  annum,  from  the  first 
day  of  July,  until  he  delivers  up  possession  thereof,  which  he  is 
to  do  at  any  time  on  receiving  three  days'  notice. 

W.  B.  Lawbencb. 

"  I  do  hereby  declare,  that  I  enter  into  possession  of  the  above 
described  premises,  by  virtue  of  the  agreement  contained  in  the 
above  receipt  or  memorandum,  and  hereby  agree  with  the 
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above-named  W.  B.  Lawrence,  that  I  will  on  my  part  perform 
the  conditions  thereof. 

"R.  0.  Ejmp. 
"  New  York,  June  7th,  1850." 

It  was  then  proved  that  the  articles  mentioned  in  the  com- 
plaint were  in  the  store  when  the  defendant  took  possession 
under  the  above  agreement,  and  had  not  been  delivered  up  by 
him  at  the  expiration  of  his  term. 

The  counsel  for  the  defendant  then  offered  to  prove  that  the 
articles  in  question  were  put  in  the  store  by  the  former  tenants, 
Stewart  &  Patterson ;  that  they  were  duly  mortgaged  by  them 
to  Newcomb,  and  were  removed  by  him  in  the  exercise  of  his 
legal  right  as  a  mortgagee ;  they  also  offered  to  prove  that,  by 
the  general  understanding  between  landlords  and  tenants,  the 
articles  in  question  were  not  deemed  to  be  fixtures. 

The  learned  judge  decided  that  the  articles  in  question  were 
fixtures  within  the  meaning  of  the  agreement  between  the 
parties,  and  that  unless  the  defendant  could  show  that  they  had 
been  removed  by  due  process  of  law,  he  was  precluded  by  the 
terms  of  his  agreement  from  setting  up  a  paramount  title  in 
any  third  person.  He  therefore  overruled  the  whole  defence 
as  offered,  and  instructed  the  jury  that  the  only  question'  for 
them  to  determine,  was  the  amount  of  the  damages  to  which 
the  plaintiff  was  entitled.  The  jury  found  a  verdict  for  the 
plaintiff,  for  $348ffo. 

The  counsel  for  the  defendant  duly  excepted  to  the  ruling 
and  charge  of  the  judge,  and  upon  these  exceptions  the  cause 
was  now  heard. 

J).  P. Hall,  and  D.  D.  Meld,  for  defendant 

/.  W.  Gerard,  for  plaintiff. 

By  the  Court.  Boswobth,  J.— -This  action  is  brought  to 
recover  the  value  of  certain  "gas  fixtures"  and  of  "seventy 
stools." 

Such  articles,  when  placed  by  a  tenant  in  a  demised  building 
during  his  term,  are  his  property.    If  not  removed  by  him 
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during  the  term,  they  do  not,  for  that  reason,  cease  to  be  his 
property.  He  may  remove  them  after  his  term  expires  without 
subjecting  himself  to  any  damages  for  such  removal,  even 
though  he  be  liable  to  an  action  of  trespass  for  an  entry  on  the 
demised  premises.  He  may  mortgage  them  during  his  term  by 
a  personal  mortgage,  and  they  may  be  levied  upon  by  an  exe- 
cution issued  on  a  judgment,  recovered  against  him.  {Holmes 
v.  Tremper,  20  J.  E.  29 ;  Reynolds  v.  SkuZer,  5  Cowen,  323 ; 
Smith  v.  Jento,  1  Corns.  96 ;  JFarrar  v.  Chauffette,  5  Denio, 
527 ;  2  R  S.  24,  §  6,  sub.  4,  2d  edL) 

The  answer  avers,  and  on  the  trial  the  defendant  offered  to 
prove,  that  on  the  25th  of  May,  1850,  these  articles  were  owned 
by  Stewart  &  Patterson,  and  that  the  plaintiff  never  owned 
them,  ncfr  had  any  interest  in  them.  That  Stewart  &  Patter- 
son, on  the  day  last  named,  mortgaged  them  to  Newcomb ;  that 
the  mortgage  was  duly  filed,  and  that  Newcomb,  as  such  mort- 
gagee, took  and  removed  them  after  the  hiring  of  the  store  by 
the  defendant. 

"We  are  of  the  opinion  that  these  facte,  if  proved,  assuming 
the  mortgage  to  be  valid,  as  we  must  do  for  all  the  purposes  of 
this  motion,  would  constitute  a  defence  to  the  plaintiff's  action. 

If  such  were  the  facts,  the  articles  were  taken  from  the  de- 
fendant by  paramount  authority.  They  were  taken  by  the 
true  owner,  in  the  exercise  of  his  rights  of  absolute  property. 
Such  a  taking  discharges  the  defendant  from  his  promise  to 
return  them  to  the  plaintiff,  who  is  thus  shown  to  have  had  no 
interest  in  them,  and  to  have  no  right  to  require  the  defendant 
to  return  them  after  they  have  been  taken  by  one  from  whom 
neither  the  plaintiff  nor  the  defendant  has  any  right  or  power 
to  reclaim  them.    (Edson  v.  Watson,  7  Cowen,  278.) 

If  this  could  be  regarded  as  a  taking  by  process  of  law,  within 
the  meaning  of  those  terms  as  used  in  the  agreement  or  lease 
of  June  7, 1850,  the  damages  to  which  the  defendant  would  be 
liable  for  not  having  given  notice  of  the  taking,  would  be 
nominal  only,  if  the  facts  were  as  the  defendant  alleges  them 
in  his  answer. 

The  complaint  does  not  aver  any  breach  of  the  contract 
arising  from  the  defendant's  neglect  to  give  the  notice.  The 
complaint  seeks  to  charge  the  defendant  with  the  value  of  the 
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property,  on  the  grounds  that  he  has  not  returned  it  as  he  pro- 
mised to  do,  bnt  that,  on  the  contrary,  he  has  removed  it  from 
the  premises. 

The  defendant  should  have  been  permitted  to  prove  that 
these  articles  were  the  properly  of  Stewart  &  Patterson  on  the 
25th  of  May,  1850,  and  that  on  that  day  they  mortgaged  them 
by  a  valid  personal  mortgage  to  Newcomb. 

If  he  gave  such  evidence  of  these  facts  as  would  justify  a 
jury  in  finding  them  in  his  favor,  the  only  question  that  would 
remain  in  the  case,  as  it  is  now  presented  to  us,  would  be,  were 
they  taken  away  by  the  mortgagee  in  the  exercise  of  his  rights 
as  mortgagee  ?  Or  were  they,  in  feet,  removed  by  the  defend- 
ant? 

If  the  removal  was  in  substance  and  in  fact  made  by  the 
defendant,  and  the  allegation  of  their  having  been  removed  by 
the  mortgagee  is  a  mere  pretence,  and  what  the  mortgagee  said 
and  did  was  said  and  done  at  the  instance  of  the  defendant, 
and  as  a  mere  cover  for  his  intended  failure  to  perform  his  con- 
tract with  the  plaintiff,  he  would  be  liable  for  the  value  of  the 
articles,  if  they  were  intended  by  the  parties  to  be  embraced  in 
their  agreement  of  the  7th  of  June. 

If  they  were  delivered  by  the  plaintiff  into  the  possession  of 
the  defendant  under  that  contract,  and  accepted  by  the  latter 
under  it,  we  think  the  defendant  would  be  bound  to  return 
them,  unless  he  can  justify  his  omission  to  do  so  by  proving  the 
facts  alleged  in  his  answer.  (Demick  v.  C/wpman,  11  J.  R. 
132 ;  Cook  v.  Howard,  13  ed.  276 ;  Simmer  v.  WdUey,  17 
Wend.  91.) 

If  the  removal  was  in  reality  the  act  of  the  mortgagee,  any 
mere  assistance  and  aid  rendered  by  the  defendant,  at  his 
request,  which  any  third  person  might  justifiably  and  properly 
have  rendered  at  the  like  request,  and  necessary  to  secure  the 
removal  of  the  goods,  would  not  render  him  liable  to  the  plain- 
tiff, if,  on  and  at  such  removal,  the  mortgagee  reduced  them  to 
possession,  and  took  the  actual  control  of  them  as  such  mort- 
gagee. 

In  an  action  of  trespass  for  wrongfully  taking  personal  pro- 
perty from  the  possession  of  the  plaintiff,  it  has  been  held  to  be 
no  defence  to  the  action,  that  it  belonged  to  a  third  person ; 
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and  that  in  such  a  case  the  plaintiff  is  entitled  to  recover  its 
full  value.  In  Otis  v.  Jones,  21  Wend.  394,  it  was  held  that 
the  defendant  could  not  justify  such  tortious  taking  or  mitigate 
damages,  by  showing  that  he  subsequently  caused  it  to  be 
levied  upon  and  sold  upon  an  execution  in  his  own,  favor 
against  the  plaintiff. 

In  24  Wend.  379,  Higgme  v.  Whitney,  it  was  held  that  in 
such  a  case,  the  defendant  might  prove  in  mitigation  of  dama- 
ges, that  subsequent  to  the  unlawfcl  taking,  it  was  seized  on  an 
execution  in  favor  of  a  third  person  against  the  plaintiff.  The 
same  point  was  expressly  decided  in  Perry  v.  Chandler,  2 
Cush.  237 ;  Squire  v.  Hottenbeck,  9  Pick.  551 ;  and  Kaley  v. 
Shed,  10  Met.  317. 

These  cases  were  decided  on  the  principle  that  the  property 
had  gone  to  the  plaintiff's  benefit,  as  much  as  if  they  had  been 
returned  and  accepted,  and  that  such  application,  under  such 
circumstances,  operated  to  the  same  extent  in  mitigation  of 
damages. 

If  such  facts  will  exempt  a  trespasser,  who  has  illegally  taken 
goods  from  the  true  owner,  from  a  liability  to  more  than  nomi. 
nal  damages,  it  is  difficult  to  perceive  on  what  principle  a 
party,  who  has  taken  goods  from  the  possession  of  one  who  has 
no  interest  in  them,  and  with  his  consent,  though  on  an  absolute 
promise  to  return  them  by  a  day  named,  may  not  excuse  the 
non-performance  of  his  promise  to  return  them,  by  proof,  that,  in 
fact,  they  were  owned  by  a  third  person,  who,  in  the  exercise  of 
his  rights  of  ownership,  has  taken  them  into  his  own  possession, 
and  put  it  out  of  the  power  of  the  defendant  to  restore  them. 

It  is  tfue  the  defendant's  contract  is  broken.  But  in  judg- 
ment of  law  the  breach  of  it  is  no  damage  to  the  plaintiff. 
He  had,  in  fact,  no  right  to  have  the  possession  of  the  goods. 
The  person  having  the  right  of  property  and  the  right  of  pos- 
session, has  taken  the  goods  from  the  defendant.  This  he  had 
a  right  to  do,  and  neither  the  defendant  nor  the  plaintiff  could 
lawfully  prevent  it  Such  facts,  if  satisfactorily  established, 
would  constitute  a  defence.  The  verdict  must  be  set  aside, 
and  a  new  trial  granted,  with  costs  to  abide  the  event 
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Pubdy,  Executor,  <fec,  of  E.  B^LMEELdeceased,  v.  Philips  and 
others,  Executors  of  J.  H.  White,  deceased. 

When  a  bond  is  conditioned  for  the  payment  of  a  sun  certain  and  no  time  of  pay- 
ment is  specified,  the  debt  is  due  immediately  without  demand,  and  bears  in- 
terest from  the  date  of  the  bond. 

(Before  Oaklky,  Ch.  J.,  Pains  and  Boswobth,  J.J.)' 

Not.  15;  Dec  11,1852.  # 

This  action  was  founded  on  a  bond  given  by  the  testator  of 
the  defendant  to  the  testatrix  of  the  plaintiff,  and  dated  the  9th 
July,  1832.  The  complaint  alleged  that  the  whole  principal 
sum  mentioned  in  the  condition  of  the  bond  was  due  with  in- 
terest from  the  1st  of  May,  1850.  The  bond  was  in  the  penalty 
of  $1,400,  and  was  conditioned  to  be  void  on  the  payment  of 
$700 ;  there  was  no  mention  of  interest,  but  no  day  of  payment 
was  specified,  and  no  demand  required. 

The  answer  of  the  defendant  denied  that  the  bond  carried 
interest,  and  averred  that  by  successive  annual  payments  the 
principal  sum  mentioned  in  the  condition  had  been  folly  satis- 
fied. 

The  cause  was  tried  before  Mr.  Justice  Paine  and  a  jury  in 
December  term,  1851.  Upon  the  trial  the  plaintiff  admitted 
that  various  payments  had  been  made  by  the  obligor  in  his 
life-time,  and  Borne  by  the  defendants  since  his  death,  which, 
on  the  1st  of  May,  1850,  amounted  in  the  aggregate  to  a  sum 
exceeding  the  principal  debt ;  these  payments  were  $60  annu- 
ally in  quarterly  payments,  from  the  date  of  the  bond  to  the 
1st  of  Feb.  1845,  and  $42  per  annum  in  quarterly  payments, 
from  that  time  to  the  1st  of  May,  1850,  and  small  extra  sums 
amounting. to  $80.  The  counsel  for  the  defendants  insisted, 
that  upon  the  facts  thus  admitted,  they  were  entitled  to  a  ver- 
dict, as  the  bond  carried  no  interest,  and  the  payments  made 
were  more  than  sufficient  to  satisfy  the  principal. 

The  counsel  for  the  plaintiffs  insisted  that  in  law  the  bond 
carried  interest  from  its  date,  and  that  the  payments  made 
ought  therefore  to  be  first  applied  to  the  interest,  and  the  sur- 
plus only  to  the  principal, 

D.— X  24 
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There  was  no  proof  of  a  demand  of  payment  at  any  time 
prior  to  the  commencement  of  the  suit. 

The  judge  directed  the  jury  to  find  a  verdict  for  the  plaintifla 
for  the  penalty  of  the  bond,  subject  to  the  opinion  of  the  court 
at  a  general  term,  upon  a  case  to  be  made. 

The  cause  was  now  heard  upon  the  case  thus  directed. 

JZoxie,  for  the  plaintiffs,  cited  1  Dallas,  349 ;  3  Cowen,  436 ; 
5  id.  587 ;  3  John.  Oases  310 ;  9  John.  E.  71 ;  6  John.  Ch.  R  21 ; 
1  McOord,  Oh.  Ca.  220 ;  9  Term.  R.  124 ;  Hurlston  on  Bonds. 
40 ;  6  Howard,  156. 

C.  W.  Sandfard,  for  defendants,  cited  3  Caines  R  234:  7 
Wend.  109. 

Br  the  Coubt.  Oaklet,  Ch.  J.— The  condition  of  the  bond 
upon  which  this  action  is  brought,  is  for  the  unconditional  pay- 
ment of  a  sum  certain,  without  specifying  any  time  of  payment, 
whether  on  demand  or  on  a  future  day ;  and  the  only  question 
in  the  case  is,  whether  the  sum  mentioned  in  the  condition 
draws  interest  from  the  date  and  delivery  of  the  bond,  or  not 
at  all? 

The  general  rule  as  to  interest  is,  that  it  is  due  on  all  liquid- 
ated and  certain  demands  from  the  time  that  such  demands  are 
payable,  and  we  think  there  can  be  no  doubt  that  the  sum 
named  in  the  condition  was  due  immediately  on  the  delivery 
of  the  bond.  The  condition  is  the  acknowledgment  of  a  pre- 
sent existing  debt. 

The  proposition  that  such  a  debt  bears  interest  is  not  only  in 
accordance  with  the  general  rule  that  has  been  stated,  but  has 


There  must  be  judgment  for  the  plaintiff  with  costs,  and  it 
must  be  referred  to  the  clerk  to  compute  the  amount  now  due, 
making  the  proper  application  of  the  payments  to  interest  and 
principal. 
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Ghables  St.  John,  and  others,  v.  The  Amtotoah  Mutual  F.  &  M. 

Insurance  Company. 

When  it  is  provided  by  the  conditions  annexed  to  a  policy  of  insurance  against 
fire,  that  the  company  shall  not  be  liable  <'for  any  loss  occasioned  by  the 
explosion  of  a  steam  boiler,  or  explosions  arising  from  any  other  cause,  unless 
specially  specified  in  the  policy,*  although  fire  may  be  the  proximate  cause 
of  the  loss  that  is  claimed,  the  company  is  not  liable,  when  it  appears  that  the 
fire  was  directly  and  wholly  occasioned  by  an  explosion. 

The  exception  meant  to  be  created,  if  otherwise  construed,  would  be  senseless  and 
nugatory,  since  the  company,  under  the  general  words  of  the  policy,  could  never 
be  made  responsible  for  a  loss  occasioned  wholly  by  an  explosion,  without  any 
immediate  action  of  fire  upon  the  property  insured. 

When  "  fire  "  is  the  only  risk  insured  against,  an  insurance  company  can  only  be 
liable,  when  "  fire "  is  the  proximate  cause  of  the  loss,  and  the  object  of  the 
conditions  annexed  to  the  policy  is  tp  create  exceptions  from  this  liability. 

When  a  loss  by  fire  is  proved  which  is  not  excepted,  it  is  no  defence  to  the  com- 
pany that  .the  fire  was  occasioned  by  the  fault  or  neglect,  without  fraud,  of  the 
assured^s^nis  servants. 

Judgment  for  the  plaintiffs  reversed,  and  new  trial  granted. 

(Before  Oaklbt,  Ch.  J.,  Pains  and  Boswoeth,  J.J.) 
Nov.  19;  Dec  11, 1861    f,u  ^'y,    &r  (m    a  ...  *„  lt  \fL   '>,  W;' 

Appeal  by  the  defendants  from  a  judgment  in  favor  of  the        '  "„  ' 
plaintiffs  for  $2,280  82  damages  and  costs. 

The  action  was  on  &  policy  of  insurance  against  fire,  and  was 
tried  before  the  Chief  Justice  *nd  a  jury  in  June,  1851. 

It  appeared  by  the  policy  produced  on  the  trial,  that  the 
defendants  insured  the  phtfntiife  to  the  amount  of  $2000, 
"  against  loss  or  damage  by  fire,  on  their  machinery  and  fixtures, 
including  shafting  and  fixtures  for  communicating  power  con- 
tained in  the  brick  building,  Nos.  5  &  7  Hague  street,  city  of  New 
York,  occupied  for  mechanical  purposes,  and  also  on  lathes  and 
tools  for  making  machinery,  contained  in  the  said  building." 

The  loss  claimed  was  for  the  destruction  by  fire  of  the  pro- 
perty thus  insured. 

The  printed  conditions  annexed  to  the  policy  contained  this 
provision:  "If,  after  insurance  effected,  the  risk  shall  be  in- 
creased by  any  means  whatever  within  the  control  of  the 
assured,  or  if  such  building  or  premises  shall  be  occupied  in 
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any  way  bo  as  to  render  the  risk  more  hazardous  than  at  the 
time  of  insuring,  such  insurance  shall  be  void  and  of  no  effect," 
and  also  the  following :— * 

"  This  company  will  be  liable  for  losses  on  property  burnt 
by  lightning,  but  not  for  any  loss  or  damage  by  fire  happening 
by  means  of  any  invasion,  insurrection,  riot  or  civil  commotion, 
or  of  any  military  or  usurped  power,  nor  for  any  loss  occasioned 
by  the  explosion  of  a  steam  boiler,  or  explosions  arising  from 
any  other  cause,  unless  specially  specified  in  the  policy." 

In  an  affidavit  made  by  the  plaintiffs,  which  formed  a  part 
of  the  preliminary  proofs  exhibited  to  the  defendants,  and  as 
such  was  read  upon  the  trial,  the  fire  occasioning  the  loss  was 
described  as  follows: — 

"  That  said  fire  originated  on  the  fourth  day  of  February,  1850, 
and  was  immediately  preceded  by  the  explosion  of  a  steam 
boiler  upon  the  said  premises,  when  the  walls  of  the  said  build- 
ing (Nos.  5  &  7  Hague  street)  were  mostly  thrown  down,  and 
the  fire  which  was  used  in  the  furnace  of  the  said  boiler,  and 
in  stoves  in  various  parts  of  the  building,  was  communicated  to 
the  frame  and  woodwork  of  the  building,  and  the  materials 
and  machinery  contained  therein,"  and  this  account  of  the 
origin  and  effects  of  the  fire  was  proved  to  be  correct  by  the 
testimony  of  witnesses  examined  in  chief. 

On  the  part  of  the  defendants  several  witnesses  were  ex- 
amined to  prove  that  the  explosion  of  the  boiler  was  imputable 
to  gross  negligence  on  the  part  of  the  plaintiffs.  It  was  proved 
that  the  probable  cause  of  the  explosion  was  an  undue  pressure 
of  steam  upon  the  boiler,  and  that  one  of  the  plaintiffs,  A.  B. 
Taylor,  had  been  warned  by  a  person  of  skill  and  experience, 
that  from  the  weight  of  steam  under  which  he  was  working  the 
engine  there  was  great  hazard  of  an  explosion.  It  was  insisted 
that  the  conduct  of  the  plaintiffs  amounted  to  an  increase  of 
the  risk  which  rendered  void  the  insurance. 

It  is  deemed  unnecessary  to  state  in  detail,  the  testimony  of 
the  witnesses  on  the  trial,  since  the  decision  of  the  court  upon 
the  appeal  turned  exclusively  upon  the  construction  of  the  policy, 
and  the  conditions  annexed,  and  upon  the  propriety  of  the 
charge  of  the  judge  upon  the  question  of  negligence.  When  the 
plaintiffs  rested,  the  counsel  for  the  defendants  moved  for  a  non 
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suit,  upon  the  ground  that  the  loss  proved  was  excepted  from 
the  policy.    The  motion  was  denied,  and  the  counsel  excepted. 
When  the  testimony  was  closed,  the  counsel  for  the  defend- 
ants requested  the  judge  to  charge  the  jury  as  follows : — 

That  if  putting  in  the  boiler  in  question,  and  putting  on 
lOOlbs.  of  steam  to  the  square  inch,  increased  the  risk  after  the 
insurance  was  effected,  then  the  defendants  were  entitled 
to  a  verdict,  whether  the  plaintiff,  Taylor,  was  or  was  not 
negligent. 

That  the  building  being  destroyed  by  the  explosion,  and  the 
insured  property  being  affected  as  it  was  thereby,  the  defend- 
ants were  not  liable,  because  when  the  fire  reached  the  pro- 
perty, the  property  was  not  in  the  building  in  which  it  was 
insured,  and  was  not  the  property  insured. 

That  if  the  jury  believed  from  the  testimony  that  the  boilers 
would  not  bear  the  pressure  of  100  lbs.  to  the  square  inch,  and 
that  Taylor  was  so  informed,  and  had  notice,  and  had  reason  to 
believe,  and  notwithstanding  ordered  that  amount  of  pressure 
put  on  the  boilers,  and  the  explosion  and  fire  were  caused 
thereby,  it  is  such  negligence  as  exonerates  the  defendants. 

The  judge  then  charged  the  jury  as  follows : 

That  the  question  whether  the  explosion  was  caused  by  an 
undue  pressure  of  steam  or  by  a  deficiency  of  water,  was  one 
which  the  jury  must  determine  upon  the  testimony  before  them. 
That  ordinary  negligence  on  the  part  of  Taylor,  would  not 
constitute  a  defence  in  this  action.    But  if  the  insured  actech 
in  bad  faith,  with  a  design  to  occasion  the  loss,  or  with  suchl ' 
negligence  as  showed  a  willingness  to  have  the  loss  occur,  or  a  ( 
recklessness,  or  an  indifference  whether  the  course  pursued  by  ! 
him  should  occasion  the9  fire  or  not,  then  the  plaintiffs  were  not* 
entitled  to  recover,  and  this  was  matter  of  fact  to  be  determined  ^ 
by  the  jury. 

The  judge  also  charged,  that  any  change  by  the  insured  in 
the  condition  of  the  building,  or  the  mode  of  occupancy,  so  as 
to  change  the  hazard  to  one  of  a  higher  class  than  that  insured 
against,  would  constitute  a  defence,  but  that  such  change  in  the 
occupancy  as  did  not  increase  the  hazard  to  a  higher  class,  or 
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change  the  nature  or  character  of  the  hazard  materially, 
would  not  constitute  a  defence.  He  did  not  consider  that  al 
greater  or  less  amount  of  pressure  upon  the  boiler,  unless  it 
amounted  to  evidence  of  the  bad  faith  or  indifference  to  conse-j 
quences  already  stated,  would  constitute  a  valid  defence  in 
law ;  a  iftgre  error  of  judgment  on  the  part  of  the  insured,  as  to 
the  amount  of  stSsflTthe  Doiler  was  capable  of  carrying,  did  not 
take  away  his  right  to  recover. 

The  judge  also  charged,  that  the  property  insured,  notwith- 
standing the  destruction  of  the  building  by  the  same  accident, 
or  at  the  same  time  with  the  occurrence  of  the  fire,  was  pro- 
tected by  the  policy ;  that  nevertheless  it  continued  to  be  the 
property  insured,  and  covered  by  the  policy  in  contemplation 
of  law. 

The  judge  refused  to  charge  the  aforesaid  propositions  of  the 
defendants*  counsel,  or  either  of  them,  otherwise  than  as  con- 
tained in  the  charge  above  set  forth. 

The  defendants9  counsel  then  and  there  excepted  to  such 
refusal,  and  each  part  of  it ;  and  he  also  excepted  to  the  said 
charge,  and  to  each  part  and  portion  of  the  same  separately. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  the  amount  of 
their  claim  and  interest. 

C.  P.  J&rlcUmd,  for  the  defendants,  in  moving  for  a  new 
trial  upon  the  exceptions,  relied  upon  the  following  points  and 
authorities : 

L  The  conditions  annexed  to  a  policy  form  part  and  parcel 
of  it,  as  much  as  if  they  were  inserted  in  the  body  of  the  policy 
iteelf.  (6  Wend.  494;  2  Den.  78;  2  Comst.  220;  12  Wend. 
456.) 

IL  The  defendants  are  not  liable  for  the  loss  in  this  case.  1. 
By  the  conditions  of  the  policy,  the  defendants  are  not  to  be 
liable  for  "any  loss  occasioned  by  the  explosion  of  a  steam 
boiler." 

All  contracts  are  to  be  so  construed,  if  possible,  as  to  give 
effect  and  meaning  to  all  the  words  used  in  them.  Now  the 
subject  insured  against  here  is  fire,  and  fire  only,  and  to  pro- 
vide that  the  defendants  should  not  be  liable  for  loss  occasioned 
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by  the  breaking  or  marring  of  the  property  by  the  concussion 
arising  from  a  steam  boiler  exploeiony  would  be  supererogatory 
and  unmeaning,  for  the  plain  reason  that  no  such  loss  is  insured 
against  These  words  can  have  effect  and  meaning  only  by 
holding  them  to  mean  that  the  defendants  are  not  to  be  liable 
for  a  loss  by  fire  directly  or  immediately  caused  by  the  "  ex- 
plosion." 2.  The  proof  is  clear  and  undisputed  that  the  "  ex- 
plosion" was  the  direct  and  immediate  means  of  communicating 
the  fire  to  the  insured  property,  and  that  had  there  been  no 
"  explosion,"  there  would  have  been  no  "  loss."  3.  The  "  loss" 
therefore  was  "  occasioned"  by  the  "  explosion,"  and  is  there- 
fore directly  within  the  exception  of  the  policy.  4.  At  any 
rate,  the  words  are  as  comprehensive  as  language  can  make 
them — "  ant  loss" — and  this  necessarily  includes  the  "  loss"  in 
question,  "  occasioned"  as  it  confessedly  was  by  the  "  explo- 
sion. 

III.  The  conditions  provide,  that  if  after  an  insurance  the 
risk  is  increased  by  any  means  within  the  control  of  the  insured, 
the  insurance  shall  be  void.  There  is  evidence  showing,  or 
tending  to  show,  that  the  putting  in  the  boiler  in  question,  and 
putting  on  to  it  the  pressure  of  steam  stated  by  some  of  the 
witnesses,  increased  the  risk. 

The  judge  should  therefore  have  charged  as  requested  by  the 
defendants. 

The  remarks  of  the  judge  on  this  branch  of  the  case  did  not 
meet  the  case  as  proved,  and  did  not  present  the  point  as  the 
defendants  were  entitled  to  have  it  presented. 

IV.  There  is  evidence  showing,  or  tending  to  show,  1.  That 
the  boiler  would  not  bear  a  pressure  of  100  pounds  to  the 
square  inch.  2.  That  Taylor  had  full  notice  and  knowledge  of 
this  fact.  3.  That  nevertheless,  he  caused  that  amount  of 
pressure  to  be  put  on.  4.  That  this  excessive  pressure  caused 
the  explosion.  5.  That  the  explosion  was  the  immediate  and 
sole  cause  of  fire  doing  injury  to  the  insured  property.  The 
defendants  were  thus  entitled  to  ask  the  judge  to  charge  as 
stated ;  and  the  judge  erred  in  charging  generally,  as  he  did, 
instead  of  specifically,  as  he  was  requested ;  and  the  charge  was 
calculated  to  mislead. 

Though,  as  a  general  rule,  the  negligence  of  the  insured  is 
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not  a  defence,  jet  the  facte  in  this  case,  if  the  jury  believed  the 
defendants'  witnesses,  constituted  a  defence. 

And  as  applicable  to  this  case,  the  rule  is  too  broadly  stated 
by  the  judge.    (1  Strobt  S.  Car.  R.  281.) 

A.  L.  Jordan  and  F.  B.  Cutting,  for  the  plaintiffs,  resisted 
the  motion  for  a  new  trial,  upon  the  following  grounds — 

L  The  execution  of  the  policy,  and  occurrence  of  the  fire  and 
loss,  were  duly  proved,  and  the  notice  of  the  loss  and  other  pre- 
liminary proofs,  were  produced  in  due  form  and  read  without 
objection. 

II.  The  judge  properly  reftised  to  nonsuit  the  plaintiff  on  the 
motion  of  defendants'  counsel.    1.  The  question  of  fraud  or 
negligence  was  not  involved  in  that  motion.    2.  The  question 
was  simply  whether  the  policy  covered  all  losses  immediately 
by  fire,  except  in  the  excepted  cases.    3.  That  it  did  is  quite 
clear  from  the  body  of  the  policy.    There  is  a  plain  distinction 
between  a  loss  by  fire,  and  a  loss  by  means  which  may  or  does 
occasion  fire:    lightning  may  strike  the  property  into  atoms 
and  destroy  it,  so  may  the  explosion  of  a  steam  boiler.    So 
lightning  or  the  explosion  of  a  boiler  may  occasion  a  fire  which 
consumes  the  property,  the  loss  by  the  violence  is  not  covered  by 
the  insurance  against  loss  by  the  fire.    {Montgomery  MuL  Ins. 
Co.  v.  Babcock,  6  Barbour  Sup.  Court  Rep.  637,  affirmed  by 
Court  of  Appeals ;  Citizen^  Ins.  Co.  v.  Glasgow,  9  Mo.  Rep., 
cited  in  U.  S.  Dig.  of  1848,  p.  227,  Com.  Rep.)    Nor  would 
insurance  against  loss  by  the  violence  cover  a  loss  by  the  fire. 
The  contract  looks  to  the  proximate  or  immediate  cause  of  the 
destruction,  not  the  mediate  or  remote  cause.    In  the  case  either 
of  lightning  or  explosion,  if  the  property  survive  the  violence, 
which  it  may  do  unhurt,  and  then  a  fire  comes  on  and  consumes 
it,  it  makes  no  difference  what  occasioned  the  firs  so  it  be  not 
fraud,  which  vitiates  every  transaction.    Suppose  the  condition 
of  a  fire  policy  should  declare — "This  company  will  not  be 
responsible  for  loss  by  wind,"  and  the  property  should  be 
destroyed  by  fire  driven  by  wind  from  a  neighboring  conflagra- 
tion ;  would  that  be  a  loss  by  wind,  or  a  loss  by  fire  I    Would 
•  the  loss  by  the  remote  or  that  by  the  proximate  cause  be  intend* 
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ed  by  law  to  be  that  within  the  contemplation  of  the  contract- 
ing parties.  Insuring  against  wind  is  insuring  against  the 
ordinary  effects  of  wind,  blowing  down,  or  blowing  away ; 
against  explosion,  the  ordinary  effects  of  explosion,  breaking, 
or  crushing.  Why  then  (it  may  be  asked  on  the  other  side)  if 
insuring  against  the  fire,  the  proximate  cause,  was  not  insuring 
against  the  explosion,  the  remote  cause,  was  the  exception  of 
explosion  introduced  at  all  ?  I  answer,  by  way  of  caution,  to 
prevent  any  cavil  upon  the  Joint  whether  the  fire  which  raised 
the  steam,  which  exploded  the  boiler,  which  broke  the  machi- 
nery, did  not  occasion  the  loss  within  the  meaning  of  the  policy : 
for  points  as  absurd  even  as  that  sometimes  present  themselves 
to  minds  unacquainted  with  legal  reason.  It  was  a  useless 
exception,  in  view  of  the  legal  principle,  but  was  a  harmless 
one ;  introducing  it  was  the  act  of  the  defendants,  and  the  plain- 
tiffe  are  not  called  on  to  defend  the  propriety  of  it  It  was  in 
the  nature  of  a  declaratory  contract,  and  neither  a  declaratory 
contract  nor  a  declaratory  statute  does  any  harm  or  any  good, 
except  to  make  the  law  more  plain,  or  bring  it  more,  clearly 
within  the  comprehension  of  the  parties. 

ELI.  Negligence  on  the  part  of  the  plaintiffs  or  their  servants 
is  no  defence  to  the  action,  unless  o£  so  gross  and  reckless  a 
character  as  to  afford  evidence  of  bad  faith  or  fraud,  or  indif- 
ference to  consequences.    The  charge  in  that  respect  was  right 

IV.  The  question  of  such  negligence  was  fairly  submitted 
to  the  jury  and  negatived  by  the  verdict ;  the  evidence  well 
warranted  the  finding,  and  will  not  be  disturbed  by  the  court. 

V.  Any  change  in  the  occupancy  of  the  building  which  did 
not  increase  the  hazard  to  a  higher  class,  or  change  the  nature 
or  character  of  the  hazard  materially,  such  as  the  substituting 
one  boiler  for  another,  or  carrying  a  little  more  or  less  steam, 
did  not  constitute  a  defence.  The  charge  therefore  in  this 
respect  was  right. 

VI.  Although  the  building  was  thrown  down  by  violence, 
the  property,  not  having  been  removed,  was  still  in  the  building 
and  remained  the  property  insured,  within  the  true  intent  and 
meaning  of  the  jpolicy.  The  charge  in  this  respect  was  also 
right. 

VTL  The  judge  submitted  it  to  the  jury  whether  the  100  lbs. 
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of  steam  put  upon  the  boiler,  in  connexion  with  the  other  facts 
of  the  case,  amounted  to  evidence  of  bad  faith  or  indifference 
to  consequences  on  the  part  of  the  plaintiff:  but  charged  that 
mere  error  in  judgment  in  that  respect  did  not  take  away  his 
right  of  recovery.  This  feirly  and  correctly  covered  the  whole 
ground  einbraced  in  the  last  request  of  defendants'  counsel  to 
the  judge  in  charging,  and  was  correct  in  point  of  law. 

Vin.  The  exception  to  the  judge's  charge  was  too  broad,  and 
is  of  no  force  unless  every  portion  of  the  charge  was  wrong. 
(Jones  v.  Osgood,  Court  of  Appeals,  March  Term,  1852.) 

Br  the  Couet.  Boswobth,  J. — The  defendant,  by  the  policy 
of  insurance  on  which  this  action  is  brought,  agreed  to  make 
good  unto  the  plaintiffs  all  such  immediate  loss  or  damage,  as 
should  happen  by  fire,  on  their  machinery  and  fixtures  in  the 
brick  building,  situate  Nos.  5  &  7  Hague  street,  in  the  city  of 
New  York. 

The  policy  (in  the  body  of  it)  provides  that  the  company  shall 
not  be  liable  for  any  loss  or  damage  by  fire,  which  may  happen 
or  take  place  by  means  of  any  invasion,  insurrection,  riot,  or 
civil  commotion,  or  of  any  military,  or  usurped  power. 

Certain  conditions  were  annexed  to  and  made  part  of  the 
policy,  by  one  of  which  it  is  provided  and  declared  that,  "  this 
company  will  be  liable  for  losses  on  property  burnt  by  light- 
ning, but  not  for  any  loss  or  damage  by  fire  happening  by  means 
of  any  invasion,  insurrection,  riot,  or  civil  commotion,  nor  for 
any  loss  occasioned  by  the  explosion  of  a  steam  boiler,  or  ex- 
plosions arising  from  any  other  cause,  unless  specially  specified 
in  the  policy." 

The  preliminary  proofs  of  the  loss,  signed  and  sworn  to  by 
the  plaintiffs,  state  that  a  fire  occurred  in  the  building  Nos.  5 
&  7  Hague  street,  on  the  4th  of  February,  1850.  That  the  fire 
"  was  immediately  preceded  by  the  explosion  of  a  steam-boiler 
on  said  premises,  whereby  the  walls  of  the  said  building  were 
mostly  thrown  down,  and  the  fire  which  was  used  in  the  furnace 
of  the  steam-boiler  and  in  stoves  in  various  parts  of  said  build- 
ing, was  communicated  to  the  frame  and  woodwork  of  said 
building,  and  the  materials  and  machinery  contained  therein. 
That  the  foregoing  is  a  correct  statement  of  the  manner  in  which 
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the  said  fire  originated,  so  far  as  the  assured  know  or  believe 
or  have  any  information." 

William  M.  Tweed,  a  witness  on  the  part  of  the  plaintiffs, 
testified  that  he  was  assistant  foreman  of  engine  company  No.  6, 
that  he  resided  directly  in  rear  of  the  premises,  and  that  his 
bed-room  window  looked  right  into  the  building.  That  he  was 
dressing,  when  he  heard  a  report  like  a  gun,  and  looking  to- 
wards the  building,  he  saw  it  sinking  and  a  cloud  of  dust  rising. 
Saw  the  flame  break  out  before  he  left  the  house.  The  building 
was  a  large  double  one,  and  became  a  perfect  wreck  within  a 
minute.  The  first  fire  he  saw  was  near  the  extreme  end;  it  was 
rising  through  the  rubbish  of  the  building,  a  rising  flame  coming 
up  through  the  beams  of  the  second  story.  The  fire  burned 
briskly  from  the  time  it  broke  out,  being  between  7  and  8  in 
the  morning,  until  1f.il,  and  continued  until  6  the  next 
morning. 

When  the  plaintiffs  rested,  the  defendants'  counsel  moved  for 
a  nonsuit,  "  on  the  ground  that  it  was  manifest  from  the  plain- 
tiffs' testimony,  that  the  insured  property  was  brought  into 
contact  with  the  fire  solely  by  means  of  the  explosion  of  the 
boiler,  aad  that  *en  the  li  cJ  injury,  so  far  aTthe  same  was 
caused  by  fire,  -feas  occasioned  directly  by  such  explosion  of 
the  boiler,  and  that  by  the  express  conditions  of  the  policy  the 
defendants  were  not  liable  for  a  loss  so  occasioned." 

The  motion  for  a  nonsuit  was  overruled,  and  the  decision 
was  duly  excepted  to.  The  main  question  arising  on  the  appeal 
involves  the  proper  construction  of  the  clause,  in  the  conditions 
annexed  to  the  policy,  which  declares  that  this  company  will 
not  be  liable  "  for  any  loss*  occasioned  by  the  explosion  of  a 
steam-boiler." 

Was  the  loss  in  this  case  occasioned  by  the  explosion  of  a 
steam-boiler,  according  to  the  natural  and  obvious  meaning 
of  those  words,  as  used  in  this  policy} 

Unless  this  clause  will  exempt  the  defendant  from  all  loss 
or  damage  by  fire  which  may  be  caused  directly  and  im- 
mediately by  the  explosion  of  a  steam-boiler,  it  is  wholly  nuga- 
tory. 

All  kinds  of  loss  resulting  from  the  explosion  of  a  steam- 
boiler  not  producing  fire,  nor  bringing  the  insured  property  and 
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fire  in  contact,  must  necessarily  have  been  borne  by  the  plain- 
tiffs, even  if  no  part  of  this  clause  had  been  contained  in  the 
policy.  The  insurance  is  only  against  loss  and  damage  by  fire. 
If  there  had  been  no  fire,  and  the  insured  property  had  been 
utterly  destroyed  by  the  explosion,  no  recovery  could  have 
been  had  against  the  company,  even  if  this  clause  had  been 
omitted,  for  the  simple  reason,  that  only  loss  or  damage  by  fire 
was  insured  against. 

It  cannot  be  supposed  that  the  clause  was  introduced  to. 
guard  against  a  liability  which  could  not  by  any  possibility 
arise,  but  to  guard  against  one  which  might  arise  but  for  the 
existence  of  this  provision.  The  only  one  which  could  arise 
from  the  explosion  of  a  steam-boiler,  would  be  for  an  im- 
mediate loss  or  damage  by  fire  occasioned  or  communicated 
by  such  explosion.  % 

The  policy,  after  providing  that  the  company  will  not  be 
liable  for  any  loss  or  damage  by  fire  happening  by  means  of 
any  invasion,  &c,  adds  that  they  will  not  be  liable  "  for  any 
loss  occasioned  by  the  explosion  of  a  steam-boiler."  The  most 
comprehensive  terms  are  here  used.  And  if  this  loss  was 
occasioned  by  the  explosion,  it  would  seem  to  be  covered  by 
the  clause,  whether  the  loss  resulted  from  fire  being  directly 
communicated  to  the  injured  property,  or  from  its  being  crushed 
into  worthless  fragments. 

A  loss  of  the  former  nature  was  the  only  one  which  the  com- 
pany had  any  occasion  to  guard  against.  We  think  they  have 
done  this  by  the  clause  in  question. 

The  preliminary  proofs  and  other  evidence  show  that  the 
explosion  communicated  the  fire  in  the  furnace  and  stoves 
directly  and  instantaneously  to  the  insured  property.  So  far  as 
loss  and  damage  by  fire  resulted  from  a  burning  of  the  insured 
property,  it  was  occasioned  solely,  immediately,  and  exclusively 
by  the  explosion.  The  explosion  and  setting  on  fire  of  the 
insured  property  were  simultaneous,  and  the  former  caused  the 
latter.    It  was  the  actual  and  immediate  cause  of  the  loss. 

In  Waters  v.  The  Merchants'  Z&msvffle  Insurance  Company , 
11  Pet.  R.  213,  225,  the  court  observed  that,  "  some  suggestion 
was  made  at  the  bar,  whether  the  explosion,  as  stated  in  the 
pleas,  was  a  loss  by  fire,  or  by  explosion  merely.    "We  are  of 
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the  opinion,  that  as  the  explosion  was  caused  by  the  fire,  the 
latter  was  the  proximate  cause  of  the  loss." 

The  opinion  there  expressed  was,  that  as  the  fire  caused  the 
explosion,  the  loss  was  caused  by  the  fire.  In  this  case  the  ex- 
plosion threw  the  fire  among  the  insured  property,  and  immedi- 
ately set  it  on  fire.  The  loss  produced  by  burning  was  therefore 
occasioned  by  the  explosion.  The  burning  of  the  property  was 
a  direct  and  inevitable  result  of  the  explosion,  and  not  a  remote 
consequence  of  it. 

"We  are  of  the  opinion,  that  the  loss  or  damage  resulting  from 
a  burning  of  the  insured  property  was  occasioned,  in  this  case, 
"  by  the  explosion  of  a  steam-boiler,"  according  to  the  obvious 
and  proper  meaning  of  those  words,  as  used  in  this  policy,  and 
that  the  plaintiffs  ought  to  have  been  nonsuited. 

If  this  view  of  the  case  be  correct,  it  is  unnecessary  to  express 
an  opinion  upon  the  exceptions  taken  to  the  charge  at  the  trial, 
and  to  the  refusal  of  the  court  to  charge  as  requested  by  the  de- 
fendants' counsel. 

We  think,  however,  that  they  are  not  well  taken.  In  the 
Columbia  Insurance  Company  of  Alexandria  v.  Lawrence,  10 
Peters,  517,  518,  the  court,  after  discussing  the  question,  ex- 
pressed the  opinion  "  that  a  loss  by  fire  occasioned  by  the  mere 
fault  and  negligence  of  the  assured,  or  his  servants  or  agents, 
and  without  fraud  or  design,  is  a  loss  within  the  policy,  upon 
the  general  ground  that  the  fire  is  the  proximate  cause  of  the 
loss,  and  also  upon  the  ground  that  the  express  exceptions  in 
policies  against  fire,  leave  this  within  the  scope  of  the  general 
terms  of  such  policies." 

We  consider  this  the  correct  rule,  and  that  the  defendant 
has  no  cause  to  complain  of  the  instructions  of  the  court  in 
relation  to  the  branch  of  the  case  to  which  this  rule  was  ap- 
plicable. 

The  verdict  must  be  set  aside  and  a  new  trial  granted  on  the 
grounds,  that  the  plaintiff  should  have  been  nonsuited,  and 
that  the  evidence  subsequently  given  in  relation  to  the  cause 
of  the  loss,  did  not  vary  the  case  from  that  established  by  the 
proofs  which  had  been  made  when  the  plaintiff  reste^L 

CostB  should  abide  the  event  \      i         ^1        '       * 
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Beman  <fe  Wife  v.  Gkeen  &  Radfobd. 

The  plaintiffs,  on  the  81st  of  February,  1851,  agreed,  for  a  valuable  consideration, 
to  transfer  to  the  defendant  Green,  a  lease,  then  held  by  them,  of  the  store,  No- 
1,  Astor  House,  for  the  term  of  five  years,  from  the  1st  of  May,  1849,  and  to 
sell  to  him  the  furniture,  fixtures,  and  goods  in  the  store,  and  the  good  will 
thereof!  The  agreement  secured  to  S.  Beman  and  his  wife,  and  her  representa. 
tives,  free  and  uninterrupted  access  to  the  store,  from  its  date,  until  the  1st  of 
May  following,  in  order  to  receive  her  customers ;  and  for  that  purpose  a 
counter  in  the  store,  described  in  the  agreement,  was  assigned  to  her  use.  On 
the  10th  of  February,  the  price  to  be  paid  by  Green  having  been  settled  by  the 
parties  at  $2,708  44,  Beman,  in  consideration  of  the  payment  of  that  sum  by 
a  bill  of  sale,  duly  executed,  transferred,  and  conveyed  to  Green  his  lease  of  the 
store,  and  all  the  stock  in  trade,  and  fixtures  therein ;  but  in  this  instrument  the 
reservation  contained  in  the  agreement  was  omitted.  On  the  I  lth  of  February 
Green  surrendered  the  lease  assigned  to  him,  and  took  from  the  landlord  a 
new  lease  in  his  own  name,  for  the  term  of  three  years  and  three  months,  from 
the  1st  of  February,  185L 

Held,  that  the  plaintiff  under  the  agreement,  had  a  legal  right  to  continue  in  the 
occupation  of  the  store  in  the  manner  and  for  the  time  therein  expressed. 

Held,  that  this  right  was  not  divested  by  the  bill  of  sale,  which  was  meant  pre 
tanto  to  carry  the  agreement  into  effect,  and  not  to  deprive  the  plaintiffs  of  any 
of  the  benefits  it  secured  to  them.  The  two  instruments  were  to  be  construed 
together  as  one  transaction. 

Held  also,  that  the  rights  of  the  plaintiffs  were  not  affected  by  Green's  surrender 
of  the  lease  assigned  to  him,  and  the  terms  of  the  new  lease  which  he  then 
obtained. 

The  judge,  at  the  trial,  having  misdirected  the  jury  upon  these  points,  a  new  trial 
ordered. 
(Before  Oakley,  Ch.  J.,  Boswobth  and  Emxxtt,  J.J.) 
Nov.  26;  Deo.  11,  1852. 

Appeal  by  the  plaintiffe  from  a  judgment  in  favor  of  the 
defendants. 

The  action  was  for  an  assault  and  battery  on  the  person  of 
the  plaintiff,  Elitha  C.  Beman,  and  for  ejecting  her  by  violence 
from  her  lawful  occupation  of  the  store,  No.  1,  Astor  House* 

It  was  tried  before  Mr.  Justice  Sandford  and  a  jury  in 

1851 ;  and  under  the  direction  of  the  judge,  the  jury  found  a 
verdict  for  the  defendant.  To  this  direction  the  counsel  for  the 
plaintiffs  excepted. 

Thfc  facts  of  the  case,  and  the  grounds  upon  which  a  new  trial 
was  granted,  sufficiently  appear  in  the  opinion  of  the  court 
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S.  F.  Clcvrfoon,  for  plaintiffs. 
—  Thayer,  for  defendants. 

By  the  Cotjbt.  Emmett,  J. — The  plaintiff  Beman  being  the 
owner  of  a  lease  of  the  store,  No.  1,  Astor  House,  for  five  years 
from  1st  May,  1849,  occupied  by  his  wife  for  the  sale  of  shirts, 
dressing-gowns,  &c,  made  on  the  3d  of  February,  1851,  an 
agreement  in  writing  with  the  defendant  Green,  signed  by  both 
of  them,  in  consideration  of  the  premises  therein  mentioned,  to 
sell  to  Green  the  fixtures,  furniture,  goods,  and  good  will,  and 
his  right  to  the  lease  of  said  store.  In  the  agreement,  it  was  in 
terms  mutually  understood  and  agreed,  that  Beman  reserved  to 
himself  and  wife,  or  her  representatives,  the  free  and  uninter- 
rupted access  to  the  store  from  that  date  until  the  1st  of  May 
following,  to  receive  her  own  customers,  or  such  persons  as 
might  come  to  the  store  for  the  purpose  of  giving  her  orders  for 
morning-gowns,  shirts,  &c. ;  that  he,  Beman,  should  have  the 
use  and  occupation  of  so  much  of  the  room  of  the  store  during 
business  hours  as  might  be  reasonably  necessary  for  the  tran- 
saction of  the  business  aforesaid,  with  as  little  inconvenience  to 
Green  as  possible ;  and  that,  to  prevent  doubts  or  misunder- 
standings on  that  point,  the  irregular  counter  on  the  Yesey 
Street  side  was  by  both  parties  mutually  assigned  to  Mrs.  Be- 
man, with  the  use  of  the  small  show-case.  Green,  in  consider- 
ation of  the  premises,  agreed  to  pay  Beman  such  sum  of  money 
as  should  be  mutually  agreed  upon  by  them  on  a  fair  valuation, 
and  in  case  of  disagreement  between  them,  the  same  should  be 
left  to  appraisement,  &c. 

On  the  10th  February,  the  parties  having  settled  that  $2,703 
44  was  the  sum  to  be  paid  by  Green  to  Beman,  a  bill  of  sale,  in 
consideration  of  that  sum,  was  executed  by  Beman  to  Green,  of 
all  his  right,  title,  and  interest  in  the  lease  and  good-will  of  the 
premises,  No.  1,  Astor  House,  and  also  to  all  the  stock  in  trade 
and  fixtures  contained  in  said  store  (described  in  a  schedule 
annexed),  with  a  covenant  of  warranty  of  the  property  against  ' 
all  and  every  person  and  persons  whomsoever,  and  Green  paid 
Beman  the  above-named  consideration. 

On  the  11th  of  February,  Green  had  the  lease  to  Bemw  can- 
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celled,  and  took  a  new  lease  from  Mr.  Astor,  the  landlord,  for  S 
years  and  3  months,  from  the  1st  of  February,  1851.  Mrs.'  Be- 
man remained  in  the  occupation  of  the  part  of  the  store  which 
had  been  appropriated  for  her  use  until  the  12th  of  April  fol- 
lowing, on  which  day  Green  ordered  her  to  leave  the  store,  and 
on  her  refusal  brought  the  defendant  Badford,  a  police  officer, 
and  directed  him  to  put  her  out ;  Badford  for  that  purpose  laid 
his  hands  upon  her  and  endeavored  to  eject  her,  and  after  some 
resistance  and  struggling  on  her  part,  she  left  the  store. 

The  action  was  ^brought  for  this  alleged  wrong  and  violence. 

The  foregoing  is  a  sufficient  statement  of  the  facts  of  the  case 
for  the  consideration  of  the  question  whether  a  new  trial  should 
be  granted  for  misdirection  in  the  law. 

According  to  the  printed  case  submitted  to  the  court,  the 
judge  declined  expressing  any  opinion  to  the  jury  as  to  the 
rights  of  the  plaintiffs  under  the  agreement  of  the  3d  of  Feby., 
1851,  regarding  that  agreement  as  a  subject  for  a  different  suit, 
but  immediately  after  did  charge  them  that  the  plaintiffs,  under 
that  very  agreement  of  the  3d  of  February,  had  only  a  license 
and  nothing  more,  and  that  the  defendant  Green  had  a  right  to 
revoke  the  license  at  his  pleasure,  and  at  any  time,  on  giving 
reasonable  notice  to  the  plaintiffs,  and  that  after  he  had  given 
such  notice  to  the  plaintiffs,  and  revoked  that  license,  the  plain- 
tiffs had  no  right  to  occupy  the  store  or  any  part  of  it,  and  that 
the  only  question  for  the  jury  to  consider  was  whether  the 
defendant  Green  gave  reasonable  notice  to  the  plaintiffs  to 
remove,  and  if  so,  and  the  defendants  did  not  use  more  force 
than  was  necessary  to  remove  the  plaintiffs,  then  the  defendants 
were  entitled  to  their  verdict 

If  that  statement  of  the  charge  be  correct,  the  judge  took  no 
notice  whatever  of  the  bill  of  sale  of  the  10th  of  February,  but 
held  that  the  agreement  of  the  3d  of  February  contained  in 
itself  nothing  more  than  a  license  from  the  defendant  Green, 
which  he  had  a  right  to  revoke  at  pleasure.  It  may  be,  how- 
ever, that  the  judge  was  misunderstood,  and  that  lie  intended  to 
charge  in  effect  that  the  agreement  of  the  3d  of  February  was 
superseded  and  rendered  inoperative  by  the  subsequent  bill  of 
sale,  and  that  the  plaintiffs,  after  the  execution  of  the  latter,  were 
in  possession  by  tie  mere  license  of  the  defendant  Green. 


NEW  YORK— DECEMBER,  1852.  885 

Noel  t.  Murray. 

It  is  enough  for  the  purposes  of  this  motion,  that  the  court  does 
not  assent  to  either  of  those  views  of  the  law,  and  that  the  charge 
of  the  judge,  as  contained  in  the  case,  is  considered  a  sufficient 
ground  for  ordering  a  new  trial,  and  the  court  is  not  less  inclined 
to  adopt  this  course,  because  the  defendant  Green  resorted  to  no 
legal  proceeding  to  turn  the  plaintiffs  out  of  possession,  but 
availed  himself  of  the  aid  of  a  police  officer,  whose  presence 
might  have  been  proper  enough  to  prevent  a  breach  of  the 
peace,  but  not,  as  a  minister  of  the  law,  to  turn  a  party  out  of 
possession  by  even  the  slightest  exercise  of  force. 

New  trial  ordered,  costs  to  abide  the  event 


Noel  and  another  v.  Mubbat. 

Where  the  sale  and  delivery  of  goods,  and  the  acceptance  by  the  holder  of  the 
promissory  note  of  a  third  person  as  a  payment  in  full,  are  simnltaneons  acts, 
the  presumption  of  law  is,  that  the  payment  was  meant  to  be  absolute  and 
final 

The  general  rule,  that  the  acceptance  by  a  creditor  of  the  bill  or  note  of  a  third 
person  does  not  operate,  unless  by  an  express  agreement  of  the  parties,  as  a 
satisfaction  of  a  precedent  debt,  has  no  application  to  such  ft  case. 

When  the  sale  and  the  delivery  of  the  goods  are  simultaneous,  the  legal  inference 
is  that  the  acceptance  of  the  note,  as  a  final  payment}  was  a  part  of  the  agree- 
ment, and  a  condition  of  the  purchase. 

If  a  receipt  then  given  by  the  seller  for  the  note,  expressing  it  to  have  been 
received  as  a  payment  in  full,  may  be  contradicted  at  all,  it  can  only  be  so,  by 
proof  of  an  express  agreement  that  it  should  be  hold  only  as  a  collateral 
security. 

Judgment  for  the  defendant  upon  a  ease  reserved. 
(Before  Oaxxkt,  Ch.  J.,  Pxnra  and  Bobwobtb,  J  J.) 
Nov.  19,  20;  Dec  28, 1852. 

The  complaint  demanded  judgment  for  the  sum  of  $988  67, 
as  a  balance  due  to  the  plaintiffs,  upon  a  sale  by  them  to  the 
defendant  of  a  quantity  of  looking-glass  plates. 

The  answer  admitted  the  sale,  but  set  up  as  a  defence,  that 
the  whole  debt  thereby  contracted,  amounting  to  $1,029,  was 
satisfied  at  the  time  by  a  cqsb  payment  of  $38  33,  and  a  delivery 

D— I,  25 
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to  the  plaintiffs  of  a  promissory  note  of  J.  Howland  &  Son 
payable  in  six  months  from  the  23d  of  September,  1850,  and 
that  the  plaintiffs,  by  a  receipt  in  writing  then  given,  acknow- 
ledged that  the  said  money  and  note  were  received  by  them  as 
a  payment  in  full. 

The  cause  was  tried  before  Mr.  Justice  Paine  and  a  jury  on 
the-  14th  of  April,  1852. 

The  plaintiffs  proved  by  a  clerk  that  the  glass  plates  were 
ordered  by  the  defendant,  and  the  order  accepted  by  the  plain- 
tiffs  on  the  8th  of  October ;  that  all  so  ordered  were  subse- 
quently delivered  ;  and  that  the  sum  of  $988  69,  the  balance 
claimed,  was  still  unpaid.  The  same  witness  proved  that  none 
of  the  plates  were  delivered  until  the  12th  of  October. 

The  defendant's  counsel  then  read  in  evidence  the  bill  ren- 
dered by  the  plaintiffs,  specifying  the  number,  size,  and  price, 
of  the  plates  sold.  It  was  dated  on  the  10th  of  October,  1850, 
and  was  footed  at  the  sum  of  $1,029  :  at  the  bottom  was  writ- 
ten the  following  receipt,  signed  by  the  plaintiffs,  which  was 
also  read  in  evidence. 

"  New  Tobk,  October  12th,  1850. 
"  Received  from  John  B.  Murray,  Jdessrs.  J.  Howard  &  Sons' 
note,  at  six  months  from  17th  September,  for  nine  hundred  and 
eighty-eight  WV  and  thirty-eight  fW  dollars,  in  full  for  the 
above  bill." 

The  books  of  the  plaintiffs  were  also  produced  upon  notice, 
and  it  appeared  from  the  entries  therein  that  they  had  credited 
the  defendant  with  the  note  in  question.  The  plaintiffs  then 
produced  the  note,  which  it  was  admitted  had  not  been  paid, 
and  offered  to  surrender  it  to  the  defendant. 

No  other  facts  were  given  in  evidence  that  are  deemed 
material. 

Under  the  direction  of  the  judge  a  verdict  was  rendered  for 
the  plaintiffs  for  $1,092^,  being  the  balance  claimed,  with 
interest,  subject  to  the  opinion  of  the  court  upon  a  case,  with 
liberty  to  either  party  to  turn  the  same  into  a  bill  of  excep- 
tions. 
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0.  C.  Goddard,  for  the  plaintiffi,  insisted  that  they  were 
entitled  to  judgment  upon  the  verdict,  and  argued  as  follows : 

It  is  clear  that  the  goods  were  not  sold  for  the  note,  or  on  an 
agreement  to  take  the  note ;  but  that  the  goods  were  selected, 
the  bill  of  them  made  out  and  rendered,  and  a  written  order  for 
them,  given  by  the  purchaser,  presented  some  days  before  the 
giving  of  a  note  in  settlement  of  the  bill  was  suggested. 

The  case  then  is  clearly  distinguishable  from  those  in  which 
it  is  a  part  of  the  bargain  on  a  sale  of  goods,  that  a  note  of  a 
third  party  shall  be  taken— as  was  the  case  of  WhMbeck  v.  V<m 
Ness  (11  Johns.  Hep.  407 ;  also  9  Johns,  Hep.  309 ;  Johnson 
v.  Weed.) 

Even  where  a  note  of  a  third  party  is  taken  at  the  time  of 
the  contract  on  a  sale  of  goods,  it  is  said  by  Whittlesey,  Justice, 
in  Munroe  v.  Hoff  (5  Denio,  362),  and  by  Sutherland,  Justice, 
in  Porter  v.  Taloott  (1  Cowen,  383),  not  to  be  payment  unless 
agreed  to  be  received  as  such. 

The  note  being  given  after  the  sale  had  been  made,  and  there 
being  no  agreement  to  receive  it  in  satisfaction  of  the  debt,  at 
plaintiffs'  risk,  it  is  not  payment,  and  the  plaintiffe  are  entitled 
to  judgment  on  the  verdict.  (Tobey  v.  Barber,  5  John.  Rep. 
68 ;  Porter  v.  Talcott,  1  Cowen,  383 ;  Mwrvroe  v.  Hoff,  5 
Denio,  362.) 

The  receipt  given  for  the  note  and  cash  being  in  full  of  the 
bill,  does  not  import  that  the  note  was  taken  in  satisfaction. 
This  was  decided  in  Tobey  v.  Barber,  and  many  other  cases. 

H.  Day,  for  the  defendant,  argued  that  judgment  ought  to 
be  rendered  in  his  favor  upon  the  following  grounds : 

1.  The  sale  was  not  made  or  consummated  until  the  12th  of 
October,  when  the  delivery  and  payment  were  made ;  and  the 
law  regards  the  sale  fraudulent  and  void  until  delivery  or  part 
payment  is  made.  (Statute  of  Frauds,  R.S.  vol.  ii.,  p.  195.)  And 
therefore, 

II.  The  note  of  Howard  &  Son,  the  note  of  a  third  party, 
was  not  given  for  a  precedent  debt,  and  the  receipt  of  the  note 
was  primd  fade  evidence  that  it  was  taken  in  payment  of  the 
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debt.  1.  Because  it  was  taken  without  endorsement  by  the 
defendant,  and  his  endorsement  was  not  asked.  {Bank  of 
England  v.  Newman,,  1  Ld.  Raymond,  442 ;  Whiibeck  v.  Van 
Ness,  11  John.  409 ;  Breed  v.  Cook,  15  John.  241 ;  Fydde  v. 
Clark,  1  Espinasse,  448 ;  Frisbie  v.  Lamed,  21  "Wend.  452.) 
2.  The  credit  of  the  note  to  the  defendant  in  the  books  of  the 
plaintiffs,  and  the  balancing  of  the  books,  are  prvmA  facie  evi- 
dence that  the  note  was  taken  in  payment  {Frisbie  v.  Lamed, 
21  "Wend.  452),  which  case  is  approved  and  cited  in  the  Court 
of  Errors,  3  Denio,  410,  and  in  this  court.  {St.  John  v.  Pwrdy, 
1  Sand.  9).  3.  The  receipt,  reciting  that  the  note  with  cash  is 
received  in  full  for  the  debt,  is  jrrimd  facie  evidence  that  the 
note  was  accepted  as  payment. 

HI.  It  is  unnecessary  to  prove  that  an  agreement  was  made 
in  so  many  words,  that  the  note  would  be  received  in  payment 
Circumstances  may  show  it.  (1  Cowen  80 ;  Whiibeck  v.  Van 
Ness,  11  John.  409  ;  WaydeU  v.  Luer,  3  Denio,  410 ;  Arnold 
v.  Campbell,  12  John.  411 ;  St.  John  v.  Pwrdy,  1  Sand.  9.) 

IV.  All  the  circumstances  of  the  transaction  show  that  the 
note  was  tendered  and  accepted  in  payment,  and  that  the 
plaintiffs  took  their  choice  of  the  note  in  preference  to  giving 
credit  to  defendant.  1.  The  plaintiffs  knew  nothing  of  Murray 
or  his  credit.  2.  There  could  be  no  object  in  the  defendant's 
paying  part  cash  and  a  negotiable  note  as  security  for  the 
remainder  of  the  debt,  when  he  had  a  credit  for  six  months,  as 
appears  in  the  pleadings,  for  he  would  thus  lose  the  interest  on 
his  money,  and  put  it  out  of  his  power  to  negotiate  the  note, 
so  that  it  would  not  be  at  his  risk.  3.  The  plaintiffs  did  not  ask 
defendant  to  endorse  the  note,  and  he  did  not  endorse  it, 
which  is  the  most  common  and  natural  way  of  securing 
the  liability  of  the  debtor.  4.  The  receipt  is  in  full  for  the 
glass. 

« 
By  the  Coubt.  Oakley,  Ch.  J. — It  is  not  necessary  to  deny 
that  in  this  state  the  law  is  settled,  that  the  acceptance  by  a 
creditor  of  the  bill  or  note  of  a  third  person,  even  when  not 
endorsed  by  the  debtor,  never  operates  as  a  satisfaction  of  a 
precedent  debt,  unless  it  is  expressly  shown  that  such,  at  the 
time,  was  the  understanding  and  agreement  of  the  parties ;  and 
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it  may  also  be  admitted  that  this  role  prevails,  even  when  a 
receipt  is  given  by  the  creditor,  acknowledging  the  bill  or  note 
to  have  been  received  by  him  as  a  payment  in  full.  Bat  these 
admissions  are  not  at  all  inconsistent  with  the  position  that 
when  the  seller  of  goods,  at  the  time  of  the  sale,  accepts  the 
note  of  a  third  person  not  endorsed  by  the  debtor,  and  gives  a 
receipt  for  it,  as  a  payment,  in  part  or  in  full,  of  the  price,  it  is 
a  presumption  of  reason  and,  therefore,  of  law,  that  the  payment 
so  made  was  meant  to  be  absolute  and  the  purchaser  to  be 
wholly  discharged.  That  this  is  the  reasonable  and  legal  pre- 
sumption we  cannot  doubt. 

The  error  in  the  argument  of  the  plaintiff '9  counsel  in  this 
case,  consists  in  assuming  the  existence  of  a  debt  from  the 
defendant,  when  the  parties  met  on  the  12th  of  October ;  a  debt 
arising  from  a  sale  prior  to  that  day ;  but,  in  reality,  there  was 
no  sale  before  that  day,  and,  consequently,  no  precedent  debt 
The  order  given  by  the  defendant,  and  its  acceptance  by  the 
plaintiffs  on  the  8th  of  October,'  were  evidence  of  a  verbal 
agreement ;  but  as  none  of  the  goods  were  then  delivered,  and 
no  part  of  the  consideration  then  paid,  the  agreement  was  void 
under  the  statute  of  frauds,  so  that  when  the  parties  met  on 
the  12th,  there  was  no  contract  upon  which  either  of  them  was, 
or  could  be  rendered,  liable  to  the  other.  The  actual  sale  was 
made  and  completed  on  that  day ;  and  as  the  date  and  deli- 
very of  the  goods,  and  the  delivery  and  acceptance  of  the  note, 
were  simultaneous  acts,  they  must,  in  our  judgment,  be  con- 
sidered as  parts  of  one  transaction,  and  the  execution  of  an 
entire  agreement.  The  sale,  by  the  election  of  the  plaintifls, 
was  not  for  cash,  or  upon  credit,  but  partly  for  cash,  and  partly 
for  the  note ;  and  the  acceptance  of  the  note  and  the  discharge 
of  the  defendant  thus  became  conditions  of  the  purchase.  All 
the  facts  in  the  case,  the  entries  in  the  books,  and,  emphatically, 
the  terms  of  the  receipt,  correspond  entirely  with  this  view  of  the 
intention  of  the  parties,  and,  as  it  seems  to  us,  do  not  admit  of 
any  other  interpretation.  Whether  a  receipt  thus  given,  and 
expressed  to  be  for  a  payment  in  full,  ought  not  to  be  held  as 
concluding  the  plaintiffs,  is  unnecessary  now  to  determine ;  but 
we  are  clearly  of  opinion  that  it  cast  upon  them  the  burden 
of  proof,  and  that  the  conclusion,  which  its  terms  necessarily 
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suggest,  could  only  be  repelled  by  evidence  of  an  express 
agreement  that  the  note  should  be  held  only  as  collateral  secu- 
rity, and  its  amount  be  credited  to  the  defendant  only  when 
collected.  No  such  evidence  was  given  or  offered  upon  the 
trial. 

We  are  therefore  of  opinion,  that  the  defence  set  up  in  the 
answer  has  been  established,  and  that  the  defendant  is,  upon 
the  facts,  as  they  appear  in  the  case,  entitled  to  judgment. 

"We  remark,  in  conclusion,  that  we  have  not  been  referred  to 
any  adjudged  case  which  is  in  conflict  with  the  views  we  have 
expressed.  The  observations  in  Mwvroe  v.  Hoff,  and  in  Porter 
v.  TalcoU,  are  merely  dicta,  while,  on  the  other  hand,  our  present 
decision  is  fully  sustained  by  the  judgment  of  this  court,  in  St. 
John  v.  JPurcfo/  (1  Sand*  S.  C.  Rep.  9). 

Verdict  for  plaintiff  set  aside,  and  verdict  and  judgment 
thereon,  with  costs,  entered  for  defendant 
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On  the  26th  July,  1849,  the  plaintiff  and  defendant  entered  into  and  signed  the 

following  agreement : — 
'C  W.  Sandford,  having  caused  a  bond  and  mortgage  for  $4,000,  from  Tennis 
E,  Dikeman  to  Cathalina  Corbett,  to  be  assigned  to  Dr.  Benjamin  Brandreth, 
has  received  from  him  on  account  thereof  the  sum  of  $4,000,  bearing  interest 
from  the  date  hereof;  and  said  mortgage  is  to  be  foreclosed  immediately,  and 
ont  of  the  proceeds  the  said  sum  of  $4,000  is  to  be  refunded  to  the  said  Bran- 
dreth, with  the  interest  for  the  same,  at  the  rate  of  seven  per  cent  per  annum, 
until  paid,  and  the  residue  due  on  said  mortgage  is  to  be  paid  to  the  said  C 
W.  Sandford." 

Held,  that  this  agreement  did  not  necessarily  import  a  personal  liability  on  the 
part  of  the  defendant  for  the  sum  received,  and  that  prior  transactions  between 
the  parties  which  led  to  the  agreement,  might  be  properly  resorted  to  for  the 
purpose  of  showing  that  he  was  acting  only  as  the  agent  of  the  mortgagee. 

Held,  also,,  that  the  agreement  did  not  by  its  terms  imply  that  the  mortgage  was 
assigned  as  a  security  for  the  repayment  of  the  $4,000  as  a  debt,  but  that  by 
its  fair  interpretation  it  was  evidence  of  a  purchase  by  the  plaintiff  of  an 
interest  in  the  mortgage  to  the  extent  of  the  sum  that  he  advanced. 

Held,  also,  that  if  the  defendant  could  be  rendered  liable  at  all,  he  could  only  be 
so  as  a.  surety,  it  being  the  manifest  intent  of  the  parties  that  the  mortgage 

*   entities  should  be  the  primary  fund  for  the  reimbursement  of  the  plaintiff 


NEW  TOEK— JANUARY,  1853.  391 

Brand  reth  v.  Sandford. 

JTtfZd^  therefore,  that  qudcwmque  vid  datd,  the  plaintiff  was  not  entitled  to  recover, 
as  he  had  failed  to  aver  or  prove  that  he  had  exhausted  his  remedies  upon  the 
bond  and  mortgage. 

Judgment  for  the  defendant*  Bosworth,  Justice,  dissenting. 

(Before  Oaklet,  Ch.  J.,  Painx,  Bosworth  and  Erncsrr,  J.J.) 
Nov.  15,  1852;  Jan.  29,  1853. 

This  was  an  action  for  the  recovery  of  $4,000  as  moneys  lent 
and  advanced  by  the  plaintiff  to  the  defendant,  and  was  tried 
before  the  Chief  Justice  and  a  jury,  in  March  term,  1852. 

The  following  are  the  material  facts,  as  established  by  the 
pleadings  and  the  evidence  : — 

The  complaint  alleges  that  between  the  9th  July,  1846,  and 
the  26th  July,  1847,  the  plaintiff  lent  and  advanced  to  the 
defendant,  at  his  request,  $4,000,  partly  in  cash,  and  partly  in 
a  promissory  note,  which,  when  due,  was  paid  by  the  plaintiff; 
and  that  the  defendant  promised  to  pay  the  said  sum  of  $4,000 
when  required,  with  interest  from  the  26th  July,  1847 ;  and 
that  he  is  indebted  on  account  thereof,  $1,965  76  principal, 
with  interest  from  the  27th  November,  1850. 

The  answer  denies  the  allegations  in  the  complaint,  and 
alleges  that  at  or  about  the  times  therein  stated,  the  defendant, 
as  the  agent  and  attorney  of  Cathalina  Corbett,  received  from 
the  plaintiff  $4,000,  or  thereabouts,  as  the  consideration  money 
of  an  assignment,  or  assignments,  of  a  certain  indenture  of 
mortgage  made  by  Teunis  E.  Dikeman  to  Mrs.  Corbett, 
dated  15th  November,  1841,  for  $£ ,000  and  interest  That  the 
money  mentioned  in  the  complaint  was  received  by  the  de- 
fendant, as  the  attorney  and  agent  of  Mrs.  Corbett,  as  the  con- 
sideration money  payable  by  the  plaintiff  to  her  on  the  assign- 
ment of  such  mortgage,  and  that  such  assignment  was  received 
by  the  plaintiff  in  full  payment  and  satisfaction  of  said  money. 

The  reply  denies  these  allegations  in  the  answer. 

The  evidence  on  the  trial,  which  was  entirely  documentary, 
and  produced  on  the  part  of  the  plaintiff  only,  shows  the  fol- 
lowing facts  in  the  order  of  their  occurrence. 

On  the  15th  May,  1843,  Mi's.  Corbett,  being  the  owner  of 
the  mortgage  from  Dikeman  mentioned  in  the  answer,  gave 
her  bond  to  John  Strang  to  secure  the  payment  of  $2,000,  with 
interest ;  and  as  security  for  such  bond  gave  him  an  assignment 
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of  the  Dikeman  mortgage,  with  the  bond  therein  mentioned, 
with  a  proviso  that  if  she  should  pay  her  bond  to  Strang,  the 
assignment  should  be  void. 

On  the  9th  July,  1846,  the  defendant  obtained  from  the 
plaintiff  his  note  at  ninety  days,  for  $1,750,  payable  to  defend- 
ant's order ;  and  at  the  same  time  gave  him  a  receipt  for  snch 
note,  which  receipt  stated  that  the  note  was  to  be  provided  for 
and  paid  by  him,  the  defendant,  ont  of  the  first  proceeds  of  a 
bond  and  mortgage  from  Dikeman  to  Mrs.  Corbett,  left  in  his 
hands  for  collection ;  and  this  receipt  was  signed  by  the  de- 
fendant, as  solicitor  for  Mrs.  Corbett. 

On  the  10th  October,  1846,  the  day  on  which  the  plaintiff's 
note  for  $1,750  became  due,  defendant  gave  him  a  written 
acknowledgment,  stating  that  there  was  due  to  him  $1,750, 
bearing  interest  from  that  date,  for  which  he,  defendant,  was 
to  give  him  his  note,  endorsed  by  John  Strang,  payable  at  three 
months,  or  an  assignment  of  the  mortgage  above  mentioned, 
from  Dikeman  to  Mrs.  Corbett,  then  in  his  hand  for  collection, 
out  of  the  proceeds  of  which  mortgage,  the  said  $1,750  and 
interest  was  to  be  paid. 

On  the  20th  November,  1846,  Mrs.  Corbett  executed  an 
assignment  to  plaintiff  of  the  bond  and  mortgage  from  Dike- 
man  to  her,  subject  to  the  assignment  theretofore  made  by  way 
of  mortgage  to  Strang.  The  consideration  mentioned  in  this 
assignment  to  plaintiff,  was  $4,000 — the  face  of  the  mortgage. 
The  actual  consideration  was  the  $1,750,-  then  due  to  the 
plaintiff. 

On  the  21st  May,  1847,  Strang  executed  to  the  plaintiff  an' 
assignment  of  the  same  mortgage,  by  which  plaintiff  became 
legally  vested  with  the  entire  interest  in  that  mortgage,  divested 
of  Strang's  lien.  The  consideration  mentioned  in  this  assign- 
ment from  Strang  to  plaintiff,  was  $2,000,  which  was  the 
amount  of  principal  due  Strang  from  Mrs.  Corbett. 

On  the  26th  July,  1847,  about  a  month  after,  the  date  of 
Strang's  assignment  to  plaintiff,  a  paper  was  signed  by  both 
plaintiff  and  defendant,  stating  that  he,  the  defendant,  having 
caused  the  bond  and  mortgage  for  $4,000  to  be  assigned  to  the 
plaintiff,  had  received  from  him  on  account  thereof,  the  sum 
of  $4,000,  bearing  interest  from  that  date.    That  the  mortgage 
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was  to  be  foreclosed  immediately,  and  out  of  the  proceeds 
the  said  som  of  $4,000  was  to  be  refunded  to  th6  plain- 
tiff, with  interest  at  seven  per  cent.,  until  paid;  and  that 
the  residue  due  on  the  mortgage  was  to  be  paid  to  the  de- 
fendant. 

The  plaintiff,  as  the  owner  of  the  mortgage,  foreclosed  it 
about  three  years  afterwards,  claiming  that  there  was  due  and 
unpaid  upon  it  the  principal  sum  of  (4,000,  with  interest  from 
the  20th  November,  1846,  the  day  upon  which  it  was  assigned 
to  him  by  Mrs.  Corbett.  Neither  Mrs.  Corbett  nor  the  defend- 
ant was  made  a  party  to  the  foreclosure.  The  mortgaged  pre- 
mises were  sold  under  the  decree  of  foreclosure,  for  $3,700,  and 
purchased  by  the  plaintiff.  The  principal  and  interest  due  on 
the  mortgage,  with  costs,  arrears  of  taxes,  and  expenses  of  sale, 
&c,  amounted  to  $5,665  76,  being  on  the  27th  November, 
1850,  $1,965  75  more  than  the  price  which  the  premises 
brought  at  the  sale ;  and  the  plaintiff,  in  his  complaint,  claims 
that  sum  with  interest  from  that  date,  as  the  amount  due  him 
by  the  defendant. 

At  the  trial,  the  defendant  moved,  on  the  plaintiff's  evidence, 
to  dismiss  the  complaint,  which  motion  was  denied. 

The  jury,  under  the  direction  of  the  court,  found  a  verdict 
for  the  plaintiff  for  $1,965  26,  with  interest  from  November 
27th,  1850,  subject  to  the  opinion  of  the  court  at  general  term, 
on  a  case  to  be  made,  with  liberty  to  either  party  to  turn  it  into 
a  bill  of  exceptions. 

• 

*  J.  J.  Hoffman,  for  the  plaintiff,  insisted  that  he  was  entitled 
to  judgment  upon  the  verdict  upon  the  following  grounds : 

L  The  receipt  of  $4,000  froiji  the  plaintiff  by  the  defendant 
is  not  denied. 

IL  The  defence,  as  gathered  from  the  answer,  is  as  follows : 
1.  That  the  several  sums  of  money  were  received  by  defendant 
as  the  agent  of  Cathalina  Corbett.  2.  That  they  were  so  received 
as  the  consideration  money,  payable  by  said  plaintiff  to  said 
Corbett  upon  the  assignment  of  a  certain  mortgage ;  and  the 
assignment  of  said  mortgage  was  received  by  said  plaintiff,  in 
full  payment  and  satisfaction  of  said  sum  of  money. 
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DDL  The  money  was  not  received  by  defendant  as  the  agent 
of  Cathalina  Corbett ;  or  if  it  was,  defendant  made  no  declara- 
tion, at  the  time,  of  his  agency  to  plaintiff.  1.  The  receipt, 
dated  July  6,  1846  (see  fol.  19  of  case),  contains  a  promise  that 
the  note  there  mentioned  shall  be  provided  for  and  paid  by 
himself  ("  by  me"),  and  although  signed  by  him  as*  solicitor,  yet 
it  is  his  personal  promise',  and  not  his  promise  as  agent,  nor  the 
promise  of  0.  Corbett.  The  fact  of  the  note  of  plaintiff  being 
payable  to  and  endorsed  by  the  defendant  also  shows  the  per- 
sonal nature  of  the  transaction.  2.  As  solicitor,  he  had  no 
power  to  borrow  notes  and  pledge  his  credit  for  the  payment, 
and  the  signing  as  solicitor  is  not  an  avowal  of  agency.  Should 
the  plaintiff  seek  to  charge  C.  Corbett  upon  the  instrument,  he 
would  be  compelled  to  prove  more  than  that  C.  W.  Sandford 
was  her  solicitor.  The  burden  of  proving  direct  agency  or 
authority  would  be  upon  him,  and  that  burden  now  rests  upon 
the  defendant.  3.  The  acknowledgment  of  October  10, 1846, 
is  a  distinct  personal  obligation  to  secure,  in  one  of  two  ways, 
$1,750,  in  which  he  acknowledges  himself  to  be  indebted  to 
plaintiff.  4.  So  also  the  writing  of  July  26, 1847,  the  obligation 
is  personal.  *  5.  It  is  also  the  last  in  order  of  time,  and  for  that 
reason  controls  any  doubt  arising  out  of  the  manner  of  the  exe- 
cution of  the  former  document. 

IV.  Even  if  he  had  disclosed  his  agency  (of  which  there  is 
no  proof),  yet  having  signed  in  his  own  name  contracts  and 
memoranda  in  writing  which  do  not  upon  their  face  show  that 
he  was  acting  as  the  agent  of  another,  he  is  personally  liable. 
(Story  on  Agency,  §  269 ;  and  cases  cited  in  note.)  „ 

Y.  The  four  thousand  dollars  were  not  received  as  the  con- 
sideration money  payable  by  plaintiff  to  said  Corbett,  upon  the 
assignment  of  said  mortgage,  nor  was  the  assignment  received 
by  said  plaintiff  in  full  payment  and  satisfaction  of  said  sums  of 
money.  1.  At  the  time  of  the  assignment,  the  mortgage  was 
encumbered  for  half  its  amount,  viz.,  $2,000;  subject  to  which 
encumbrance  the  assignment  was  taken.  2.  "  Consideration 
money,"  payable  upon  the  assignment  of  a  mortgage,  necessarily 
implies  an  absolute  purchase ;  but  here  an  agreement  is  made 
with  Sandford,  supplemental  to  the  assignment,  regulating  the 
disposal  of  the  proceeds.    If  the  assignment  was  by  way  of  sale, 
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for  a  consideration,  nothing  bat  the  assignment  itself  was  re- 
quired. 3.  B.  Brandreth,  as  between  himself  and  Sandford, 
never  had  the  absolute  control  and  right  to  dispose  of  the  mort- 
gage at  his  pleasure.  4.  There  being  no  purchase,  no  money 
was  paid  as  consideration  money.  Tl)e  allegation  that  it  was 
so  received,  and  that  the  assignment  was  received  in  satisfaction 
thereof,  as  contained  in  the  answer,  must  be  considered  as  an 
entire  allegation,  and  the  one  part  necessarily  falls  with  the 
other. 

VL  The  advance  of  $4,000,  by  plaintiff  to  defendant,  was  by 
way  of  loan.  1.  Upon  the  credit  of  C.  W.  Sandford  he  acknow- 
ledges the  receipt,  and  promises  to  secure  the  sum  of  $1,750. 
The  agreement  of  26th  July,  1847,  explains  the  manner  of  the 
execution  of  the  receipt  of  July  9th,  1846.  2.  Personal  credit 
was  given  to  defendant,  that  he  would  pay  the  note  out  of  a 
fund  particularly  applied  to  that  purpose.  3.  The  note  not  hav- 
ing been  provided  for,  he  executed  the  acknowledgment  bearing 
date  October  10, 1846.  The  words,  "  for  which,"  here  mean 
"  to  secure  which,"  for  the  $1,750  is  to  be  paid  out  of  the  pro- 
ceeds. The  assignment  was  not  to  be  absolute.  4.  Afterwards, 
C.  W.  Sandford,  "  having  caused"  (not  Cathalina  Corbett  hav- 
ing assigned)  the  bond  and  mortgage  to  be  assigned,  executed 
the  writing  dated  July  26, 1847.  The  fact  contained  here,  that 
money  is  to  be  refunded,  necessarily  conveys  the  idea  of  a  loan. 
Loans  are  refunded.  Consideration  money  is  absolute  upon  a 
purchase. 

VII.  The  point  raised  on  the  trial,  that  the  advance  of  $4,000 
•was  a  loan  by  plaintiff  to  defendant,  upon  particular  securities, 
to  which  alone  he  agreed  to  look  for  payment,  is  not  made  a 
ground  of  defence  in  the  answer,  and  is  in  no  way  raised  by  the 
pleadings.  It  should  not  be  considered  by  the  court,  a.  The 
fact  that  the  security  was  to  be  immediately  foreclosed  and  the 
advance  refunded,  precludes  the  idea  of  a  loan  for  the  sake  of 
an  investment. 

Yin.  As  between  the  parties  to  this  suit,  the  Dikeman 
mortgage  should  be  considered  as  having  been  under  the  con- 
trol of  C.  W.  Sandford,  and  by  him  caused  to  be  assigned,  by 
way  of  mortgage  or  collateral  security,  to  the  plaintiff,  to  secure 
an  indebtedness  of  $1,750,  previously  incurred  by  defendant ; 
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together  with  a  subsequent  advance.  1.  In  each  of  the  written 
instruments  in  evidence,  signed  by  Sandford,  there  is  a  distinct 
acknowledgment  of  indebtedness,  and  no  one  of  them  contains 
a  waiver  of  personal  liability.  The  securities  are  additional  to 
the  defendant's  obligation  or  liability.  2.  The  promise  to  pay 
out  of  the  proceeds  of  the  mortgage,  is  the  application  of  a  par- 
ticular fund  to  the  payment  of  the  debt  It  implies  no  release 
of  any  other  security. 

IX.  The  taking  of  a  mortgage  to  secure  a  debt  does  not  ex- 
tinguish the  original  debt,  so  long  as  it  remains  unsatisfied. 
The  one  is  the  principal,  the  other  the  incident ;  and  the  latter 
cannot  merge  in  the  former.  (Sterling  v.  Rogers,  25  "Wend. 
R.  658  :  see  also  15  Wend.  R.  218.)  1.  The  taking  of  collate- 
ral security  for  his  indemnity  would  not  prevent  the  plaintiff 
from  resorting  to  an  implied  promise,  unless  it  was  agreed  that 
he  should  only  look  to  such  security.  (4  Pickering's  Rep.  444.) 
2.  In  this  case  the  advance  of  the  money  constituted  the  debt, 
part  of  which  is  yet  unpaid.  The  mortgage  was  taken  for 
security  and  indemnity.  It  was  not  intended  to  change  the 
nature  of  the  debt,  and  there  was  no  agreement  to  look  alone 
to  the  security. 

X.  The  securities  have  been  exhausted,  and  the  sheriff  reports 
a  deficiency,  Nov.  27, 1850,  of  $1,965  76. 

XI.  In  this  amount,  therefore,  defendant  is  personally  liable, 
and  judgment  should  be  entered  upon  the  verdict,  with  costs. 

The  defendant  in  person  made  and  argued  the  following 
points : 

I.  The  loan  to  Strang  of  $1,750  was  a  separate  transaction, 
and  was  closed  by  Strang's  assignment  to  the  plaintiff  in  May, 
1847 ;  and  the  money  due  to  Strang  was  a  prior  lien  on  the 
mortgages  payable  out  of  the  first  proceeds. 

II.  The  plaintiff  dealt  with  the  defendant  as  the  agent  of 
Strang  &  Corbett,  and  recognised  him  as  such  agent. 

m.  The  plaintiff  paid  the  balance  of  the  $4,000  as  a  pur- 
chase of  the  bond  and  mortgage,  and  took  Mrs.  Oorbett's  assign- 
ment therefor,  without  any  covenant  or  guarantee;  and  the 
whole  transaction  between  Corbett  and  Brandreth  was  a  pur- 
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chase  and  sale  of  the  mortgage,  involving  no  personal  liability 
of  any  kind  on  the  part  of  the  defendant  \ 

IV.  There  was  no  promise,  express  or  implied,  on  the  part 
of  the  defendant,  to  pay  any  deficiency  upon  the  foreclosure  of 
the  mortgage. 

By  the  Coubt.  Ehheit,  J. — If  the  plaintiff  has  any  claim 
in  this  action,  it  must  arise  on  the  paper  of  the  26th  July,  1847, 
the  last  in  point  of  date,  and  which  was  signed  by  both  parties. 

He  could  have  no  specific  demand  for  the  $1,750  mentioned 
in  the  paper  of  the  10th  October,  1846,  because  the  defendant's 
engagement  in  regard  to  that  sum  was  that  he  should  give  for 
it  either  his  note  endorsed  by  Strang  or  an  assignment  of  the 
Dikeman  mortgage.  The  assignment  of  that  mortgage  was 
given  to  the  plaintiff,  which  was  a  performance  of  defendant's 
agreement,  and  acquitted  him  of  any  personal  obligation  in 
respect  to  the  $1,750. 

In  addition  to  the  $1,750  and  the  interest  due  on  it,  the 
plaintiff  subsequently  advanced  as  much  more  aa  made  up 
$4,000 ;  and  for  this  subsequent  advance  he  received  an  assign- 
ment of  Strang's  lien,  which  made  him  the  sole  legal  owner  of 
the  Dikeman  bond  and  mortgage.  The  $4,000  was  the  consi- 
deration for  the  entire  sale  of  that  bond  and  mortgage  to  him, 
and  unless  he  stipulated  for  some  additional  security,  or  reserved 
some  ulterior  right  against  Mrs.  Corbett  or  the  defendant,  he 
was  to  look  to  that  bond  and  mortgage  alone  for  reimburse- 
ment ;  and  the  defendant's  answer  in  that  respect  is  strictly 
true. 

But  it  is  contended  that  by  the  paper  of  the  26th  July,  1847, 
the  defendant  acknowledged  that  he  had  received  $4,000  from 
the  plaintiff,  and  that  as  this  paper  does  not  on  its  face  disclose 
any  agency  for  Mrs.  Corbett,  such  acknowledgment  raised 
an  implied  personal  promise  on  defendant's  part  to  pay  the 
$4,000. 

The  answer  to  that  is,  that  the  paper  of  the  26th  July,  1847, 
was  a  part  of  the  same  transaction  that  gave  rise  to  the  receipt 
of  the  9th  July,  1846,  and  the  paper  of  the  10th  October,  1846, 
in  both  of  'which  the  defendant  explicitly  stated  his  agency. 
It  is  not  pretended  that  the  $4,000  was  not  made  up  in  part  of 
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the  $1,750  mentioned  in  those  two  antecedent  papere,  or  that 
the  mortgage  mentioned  in  the  paper  of  the  26th  July,  1847, 
was  a  different  mortgage  from  that  described  or  referred  to  in 
those  previous  papers,  in  both  of  which  it  was  expressly  stated 
that  the  bond  and  mortgage  were  in  defendant's  hands  for  col- 
lection, and  the  earliest  of  which  was  signed  by  the  defendant 
as  solicitor  for  Mrs.  Corbett,  thus  disclosing  the  party  for  whom 
he  was  acting.  Both  those  papers  were  made  evidence  by  the 
plaintiff  himself,  and  rendered  it  unnecessary  for  the  defendant 
to  offer  any  other  or  further  proof  of  his  agency.  They  suffi- 
ciently established  the  allegation  to  that  effect  in  his  answer ; 
and  the  assignment  of  the  mortgage  executed  by  Mrs.  Corbett, 
which  was  also  put  in  evidence  by  the  plaintiff,  proved  her 
ownership  of  the  mortgage,  her  knowledge  of  the  transaction, 
and  her  assent  to  it.  We  have  no  right,  therefore,  to  regard 
the  paper  of  the  26th  July,  1847,  otherwise  than  in  connexion 
with  those  previous  documents,  in  considering  this  question  of 
defendant's  personal  liability  under  it.  They  are  all  parts  of  a 
continued  negotiation  in  relation  to  the  same  subject  matter,  in 
the  very  inception  of  which  the  defendant  gave  the  most  ample 
notice  of  his  agency,  disclosed  the  name  of  his  principal,  and 
subsequently  procured  her  ratification  of  his  acts  in  her  be- 
half. 

But  even  if  the  agency  of  the  defendant  were  not  sufficiently 
established,  how  would  the  parties  stand  under  the  paper  of 
the  26th  July,  1847  ? 

On  the  one  hand,  the  plaintiff  acknowledged  by  it  that  the 
defendant  had  caused  the  Dikeman  bond  and  mortgage  for 
$4,000  to  be  assigned  to  him.  On  the  other,  the  defendant 
acknowledged  that  he  had  received  from  the  plaintiff  on  ac- 
count thereof  $4,000,  bearing  interest  from  that  date;  and  they 
agreed, — first,  that  the  mortgage  should  be  foreclosed  imme- 
diately ;  second,  that  out  of  the  proceeds  the  $4,000  should  be 
refunded  to  the  plaintiff,  with  interest  at  seven  per  cent,  until 
paid ;  third,  that  the  residue  due  on  the  nfortgage  should  be 
paid  to  the  defendant. 

It  appears  then  by  that  paper,  that  on  the  day  it  bears  date, 
the  plaintiff's  whole  advances  amounted  to  $4,000,  and  no  more. 
But  there  was  then  due  on  the  Dikeman  bond  and  mortgage 


NEW  YORK— JANUARY,  1853. '  399 

Brandreth  v.  Sandford. 

not  only  $4,000  principal,  but  interest  from  the  20th  of  Novem- 
ber, 1846.    The  foreclosure  proceedings  show  this. 

The  amount  due  on  the  bond  and  mortgage,  therefore,  exceeded 
the  sum  of  plaintiff's  advances  by  the  amount  of  this  cash  inte- 
rest. The  paper  itself  shows  that  no  deficiency  on  the  contem- 
plated foreclosure  was  anticipated  by  either  party,  but  on  the 
contrary,  that  it  was  assumed  that  the  foreclosure  would  yield 
the  full  amount  of  principal  and  interest  due  on  the  mortgage, 
in  which  eve?t,  after  refunding  to  the  plaintiff  his  $4,000  with 
interest,  there  would  be  a  residue  or  surplus ;  and  it  is  manifest 
that  the  object  of  this  paper  was  to  provide  a  check  upon  the 
plaintiff '8  having  a  greater  interest  in  the  bond  and  mortgage 
under  the  assignment  which  he  held,  than  would  be  an  equiva- 
lent for  the  sum  paid  by  him  with  interest.  Without  that  paper 
the  assignment  would  have  operated  as  an  absolute  sale  to  the 
plaintiff  of  all  that  was  due  on  the  bond  and  mortgage,  for 
interest  as  well  as  principal ;  and  it  was  not  intended  that  he 
should  have  as  profit  or  usury  on  the  transaction,  the  excess  of 
what  was  due  on  the  bond  and  mortgage  beyond  what  he  had 
paid  with  interest.  That  paper  was  drawn  therefore,  not  for 
the  benefit  of  the  plaintiff,  but  of  some  interest  represented  by 
'  the  defendant ;  whether  Mrs.  Corbett's  or  his  own,  is  immaterial 
so  far  as  the  plaintiff  is  concerned.  It  was  an  equitable  defea- 
sance of  the  assignment,  as  to  all  benefit  from  it  beyond  the  sum 
advanced  by  plaintiff  with  interest.  It  provided  in  distinct 
terms  that  the  residue  due  on  the  mortgage,  after  refunding  the 
plaintiff's  $4,000  with  interest,  should  be  paid  to  the  defendant, 
which  merely  meant  that  it  should  not  be  paid  or  go  to  the 
plaintiff;  and  it  contained  no  undertaking  or  guarantee  on  the 
part  of  the  defendant  either  personal  or  fiduciary,  to  pay  any- 
thing to  the  plaintiff  in  any  event.  The  plaintiff  was  to  look 
to  the  proceeds  of  the  mortgage,  not  merely  as  the  primary 
source  but  as  the  only  source  from  which  he  was  to  receive  his 
$4,000  with  interest^  and  that  he  was  to  do  by  an  immediate 
foreclosure — not  for  the  sake  of  his  own  interest  merely,  but  for 
the  more  certain  realization  of  the  residue  which  did  not  belong 
-to  him.  That  paper  in  fact  made  him  a  trustee  as  the  holder 
of  the  mortgage,  for  the  defendant,  in  respect  to  such  residue ; 
and  if  by  his  delay  in  not  foreclosing  immediately  but  deferring 
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it  for  three  years,  while  the  interest  was  accumulating  on  his 
own  $4,000,  and  on  the  mortgage  debt,  it  could  be  shown  that 
the  property  had  so  depreciated  in  value  as  to  have  caused  the 
mortgage  on  foreclosure  to  yield  less  than  sufficient  to  pay  the 
full  amount  of  principal  and  interest  due  on  it,  so  far  from 
having  any  demand  for  a  deficiency  of  his  own  proper  claim 
under  it,  he  would  be  more  likely  to  have  made  himself  liable 
to  the  defendant  for  having  thus  occasioned  the  loss  of  the  sur- 
plus or  residue,  which  by  the  terms  of  that  paper  was  to  be  paid 
to  him. 

Even  if  the  defendant  had  been  the  acknowledged  debtor  to 
the  plaintiff,  and  it  was  admitted  that  the  assignment  of  the 
bond  and  mortgage  had  been  merely  as  collateral  security  for 
such  debt,  the  immediate  foreclosure  of  the  mortgage  was  made 
an  essential  part  of  the  consideration  for  giving  such  security ; 
and  the  plaintiff's  unexplained  neglect  to  comply  with  that 
condition  was  a  failure  of  consideration  on  his  part,  which  the 
defendant  might  have  set  up  against  any  attempt  to  make  him 
liable  for  the  deficiency.  That  the  engagement  to  foreclose 
rested  on  the  plaintiff,  admits  of  no  question.  It  could  have 
rested  on  no  other  party.  He  was  the  holder  and  owner  in  law 
of  the  bond  and  mortgage,  and  as  such,  did  actually  foreclose 
in  1850 ;  and  it  does  not  appear,  nor,  is  it  pretended,  that  the 
defendant  was  to  have,  or  that  he  had  in  fact,  any  control  over, 
or  agency  in  the  foreclosure  proceedings.  The  delay,  therefore, 
in  taking  those  proceedings,  lies  at  the  plaintiff's  door.  Nor 
would  he  have  stood  on  sure  ground,  even  if  he  had  foreclosed 
immediately ;  because  he  took  the  bond  and  mortgage  under  an 
agreement  to  look,  directly  and  in  the  first  instance,  to  the  pro- 
ceeds for  his  money,  thus,  by  his  own  act  and  consent,  placing 
the  defendant  in  the  position  of  a  mere  surety  to  be  called  upon 
only  in  the  event  of  a  failure  of  the  primary  source  or  fluid. 
The  bond  and  mortgage  together  constituted  that  source.  They 
were  inseparable,  and  had  both  been  assigned  to  him  as  one 
asset  or  item  of  property ;  and  he  was  bound  therefore  to  have 
exhausted  his  remedy  on  the  bond  as  well  as  the  mortgage  before 
he  could  have  recourse  to  the  defendant.  It  does  not  appear 
that  he  has  done  so ;  and  the  presumption  is,  that  he  still  holds 
the  bond,  which  may  be  perfectly  good  against  the  estate  of  the 
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obligor.  He  has  not  even  tendered  back  the  bopd  to  the  defend- 
ant as  a  preliminary  to  his  demand  against  him ;  and  he  surely 
could  not  recover  in  this-  suit  and  retain  the  bond  also. 

If  we  view  this  case,  therefore,  in  the  most  favorable  light 
for  the  plaintiff,  his  claim  is  beset  with  difficulties.  In  its  true 
aspect,  as  Already  shown,  it  is  clear  that  he  has  none  that  can  be 
enforced ;  and  the  defendant  is,  therefore,  entitled  to  judgment 

Boswobth,  J.  (dissented.) 

The  complaint  alleges,  that  between  the  9th  of  July,  1846, 
and  the  26th  of  July,  1847,  the  plaintiff  loaned  to  the  defendant 
$4,000  in  cash,  and  a  promissory  note  of  the  plaintiff,  which  note 
the  plaintiff  had  paid,  and  alleges  a  balance  of  $1,965  ^fo,  with 
interest  from  November  27, 1850,  to  be  due. 

The  defendant,  in  his  answer,  denies  that  any  loan  was  made 
to  himself.  He  avers  that  he  received  the  $4,000,  as  the  agent 
and  attorney  of  Cathalina  Corbett,  as  the  consideration  money 
of  an  assignment  or  assignments  of  a  mortgage  for  $4,000,  exe- 
cuted by  Tennis  E.  Dikeman  to  Cathalina  Corbett,  bearing  date 
the  15th  of  November,  1841. 

That  he  received  this  money  as  the  agent  and  attorney  of 
Cathalina  Corbett,  "as  the  consideration  money  payable  by 
said  plaintiff  to  the  said  Corbett,  upon  the  assignment  of  said 
mortgage,"  and  the  assignment  of  said  mortgage  was  received 
by  said  plaintiff  in  full  payment  and  satisfaction  of  said  sum  of 
money. 

The  allegations  of  new  matter  contained  in  the  answer  are 
put  in  issue  by  the  reply. 

The  pleadings  are  sworn  to. 

The  evidence  is  entirely  documentary.  The  paper  of  July 
26, 1847,  shows  incontestibly  that  the  bond  and  mortgage  were 
not  sold  to  or  purchased  by  Brandreth.  Out  of  the  proceeds 
of  it  when  foreclosed,  $4,000,  with  interest  from  the  date  of  that 
paper  until  paid,  was  to  be  "refunded"  to  Brandreth,  and  "the 
residue  due  on  said  mortgage  was  to  be  paid  to  the  defendant.9' 

This  paper  is  signed  by  the  plaintiff  and  the  defendant  It 
is  clear,  then,  that  this  money  was  not  paid  as  the  price  or  con- 
sideration of  the  assignment  The  whole  ownership  of  the  bond 
and  mortgage  did  not  belong  to  Brandreth.    The  whole  of  the 
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moneys  owing  upon  and  secured  by  them,  if  collected,  would 
not  belong  to  him. 

Hence  a  material  allegation  of  the  answer  is  disproved.  That 
the  defendant  received  the  whole  $4000,  is  admitted.  That 
this  sum,  "  with  interest  at  the  rate  of  seven  per  cent,  per  an- 
num, until  paid,  is  to  be  refunded  to  said  Brandreth,"  this  agree- 
ment expressly  states. 

Hence  it  is  evident  that  this  sum  was  "  advanced,"  and  not 
paid  as  the  price  of  the  bond  and  mortgage.  That  it  was  to  be 
"  refunded  "  with  interest  until  paid. 

To  whom  was  it  advanced,  and  by  whom  was  it  to  be  re- 
funded? The  defendant  admits  in  his  answer  that  he  received 
it,  but  denies  that  it  was  to  be  refunded  at  all  events.  He 
answers,  that  the  assignment  was  taken  in  payment  and  satis- 
faction of  it. 

That  the  assignment  was  taken  in  payment  and  satisfaction 
of  the  $4,000,  ia  disproved  by  the  defendant^  agreement,  and 
that  it  was  to  be  refunded  is  expressly  stated  in  the  same 
instrument 

The  defendant  received  the  money.  If  he  received  it  as 
principal,  he  is  the  person  bound  to  refund  it.  He  avers  that 
he  received  it  as  agent  On  this,  the  reply  takes  issue.  The 
paper  of  July  26, 1847,  does  not  profess  on  its  face  to  have 
been  signed  by  him  as  agent,  nor  does  it  intimate  that  he  re- 
ceived the  money  as  agent.  It  recites,  that  he  had  caused  the 
bond  and  mortgage  to  be  assigned,  and  had  received  "  on  ac- 
count thereof,"  $4,000.  *  • 

This  language  implies  that  the  assignment  was  an  act,  in 
respect  to  which  he  was  the  principal,  and  in  good  sense  and 
legal  effect  is  equivalent  to  saying  that  he  had  assigned  them. 
The  agreement  does  not  recite  that  Mrs.  Corbett  had  assigned 
them,  or  that  she  was  the  owner  of,  or  had  any  interest  in  them, 
or  in  the  money  received  from  the  plaintiff,  or  that  she  was  to 
be  paid  the  excess  owing  on  the  bond  and  mortgage  over  and 
above  the  amount  advanced  by  Brandreth. 

Although  the  fact  of  his  agency  was  distinctly  put  in  issue 
by  the  pleadings,  the  defendant  gave  no  evidence  to  show  that 
he  was  in  truth  such  agent,  or  even  professed  to  be;  when  he 
obtained  the  additional  advance  of  $2,250. 
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If  the  right  of  the  plaintiff  to  recover  is  to  be  determined 
solely  by  the  terms  and  legal  import  of  the  'paper  of  the  26th 
of  July,  1847,  I  think  it  undeniable  that  the  defendant  would 
be  regarded  as  the  person  to  whom  the  advance  was  made,  and 
who  was  to  refund  it. 

This  is  the  last  agreement  executed  in  point  of  time.  If  this 
imposes  a  personal  obligation  on  the  defendant,  then  I  think 
that  he  cannot  claim  exemption  from  such  liability,  even  if  the 
papers  of  July  9th,  and  October  10th,  1846,  are  consistent  with 
the  idea  that  at  those  dates  he  was  acting  as  agent,  unless  he 
proves  affirmatively  that  he  in  fact  acted  throughout  -as  agent, 
and  that  he  so  stated  to  Brandreth. 

To  hold,  that  as  all  the  papers  evidently  relate  to  distinct 
parts  of  the  saiqe  transaction,  and  that  enough  is  disclosed  on 
the  first  to  prevent  the  defendant  froih  being  estopped*  from 
proving  that  he  acted  throughout  as  agent,  is  altogether  a  dif- 
ferent proposition  from  holding  that  the  first  shows  that  he  in 
fact  acted  only  as  agent,  at  the  time  it  was  executed,  and  also 
at  the  time  when  the  last  was  executed,  which  imports  on  its 
face  that  he  acted  as  principal  and  on  his  own  account. 

The  first  paper  in  order  of  time  is  in  these  words,  viz, : — 

"  Eeceived  N.  T.  July  9, 1846,  from  t)r.  Brandreth,  his  note 
at  90  days  for  $1,750,  to  be  provided  for  and  paid  by  me,  out 
of  the  first  proceeds  of  a  bond  and  mortgage  left  in  my  hands 
for  collection,  drawn  by  Teunis  E.  Dikeman  in  favor  of  Gatha- 
lina  Oorbett. 

(Signed)        0hable8  W.  Sasdford, 

Sol.  for  said  C.  Oorbett" 

In  this  instrument  the  defendant  personally  undertook  to  pay 
this  note  out  of  the  first  proceeds  of  a  bond  and  mortgage.  I 
think  he  also  undertook  to  collect,  or  endeavor  to  collect,  the 
bond  and  mortgage,  to  raise  the  means  of  paying  it.  This  note 
was  evidently  loaned.  To  whom  was  it  loaned  ?  Was  it  loaned 
to  Cathalina  Gorbett?  He  adds  to  his  signature,  that  he  was 
her  solicitor.  That  does  not  prove  that  it  was  loaned  to  her. 
Can  it  be  implied  that  he  had  received  this  bond  and  mortgage 
from  her,  to  foreclose  on  her  account  ?    This  paper  does  not 
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state  that  he  had.  On  other  facts  proved  by  record  evidence, 
it  is  not  apparent  how  that  fact  could  be  so. 

On  the  15th  of  May,  1843,  over  three  years  previously,  she 
had  executed  her  bond  to  John  Strang  for  $2,000,  and  had 
assigned  to  him  the  bond  and  mortgage  in  question  as  collateral 
security  for  its  payment,  which  assignment  was  recorded  on  the 
14th  of  June,  1843. 

Strang  held  this  assignment  until  May,  1847,  nearly  a  year 
after  this  paper  of  July  9, 1846,  was  executed. 

Without  actual  proof  of  the  fact,  it  cannot  be  presumed,  in 
contradiction  of  this  evidence,  that  the  bond  and  mortgage  were 
in  the  hands  of  the  defendant  on  the  9th  of  July,  1846,  as  the 
agent  of  Mrs.  Corbett,  or  that  he  held  it  to  be  foreclosed  by  him 
as  her  solicitor.  • 

The  legal  title  to  them  was  in  John  Strang,  and  when  fore- 
closed, he  was  entitled,  as  a  matter  of  legal  right,  to  be  first 
paid  out  of  the  proceeds,  the  amount  due  on  Mrs.  Corbett's 
$2,000  bond  which  she  had  executed  to  him. 

If  he  was  the  agent  of  any  one,  the  presumption  most  favor- 
able to  fair  professional  conduct  is,  that  the  defendant,  in  agree- 
ing that  the  first  proceeds  of  this  bond  and  mortgage,  to  the 
extent  of  $1,750,  should  be  applied  to  pay  the  note  borrowed 
of  the  plaintiff,  made  such  agreement  in  behalf  of  the  party  to 
whom  such  proceeds  of  right  belonged.  It  is  conclusively 
shown  that  they  belonged  to  Strang  and  not  to  Mrs.  Corbett 
"What  was  done  with  this  $1,750,  is  not  shown. 

The  fact  that  Strang,  by  assignment,  held  the  bond  and  mort- 
gage in  question,  as  security  for  $2,000  due  him,  in  connexion 
with  the  terms  of  the  paper  of  July  9, 1845,  and  the  one  of 
October  10, 1846,  the  next  in  the  order  of  time,  furnishes  some 
grounds  for  inferring,  that  the  $1,750  note  was  obtained  to  be 
delivered  to  Strang.  Whether  th&  defendant  was  interested  as 
principal,  or  acted  as  agent  for  Mrs.  Corbett,  or  Strang,  or  on 
his  own  account,  in  obtaining  the  money,  is  the  fact  to  be 
ascertained  from  the  paper  writings  put  in  evidence. 

The  paper  of  October  10, 1846,  the  second  in  the  order  of 
date,  is  in  these  words. 

"  Due  Dr.  Benjamin  Brandreth  seventeen  hundred  and  fifty 
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dollars,  bearing  interest  from  this  date,  and  for  which  I  am  to 
give  him  my  note,  endorsed  by  John  Strang,  payable  at  three 
months,  or  an  assignment  of  a  mortgage  now  in  my  hands  for 
collection,  made  by  Teunis  E.  Dikeman  to  Cathalina  Corbett, 
on  house,  No.  250  Elizabeth  street,  out  of  the  proceeds  of 
which  mortgage  said  $1750  and  interest  is  to  be  paid. 

"  Chaeles  W.  Sandford. 
"  New  York,  October  10, 1846." 

It  will  be  borne  in  mind,  that  the  note  for  $1,*750  fell  due  on 
this  day.  The  defendant  had  not  provided  for  and  paid  it, 
according  to  his  agreement  of  July  9th.  It  does  not  appear 
that  he  had  taken  a  step  towards  foreclosing  the  mortgage.  It 
became  necessary  for  the  plaintiff,  of  whom  it  had  been  bor- 
rowed, to  pay  it,  or  suffer  it  to  be  protested. 

The  defendant  then  entered  into  a  new  agreement,  by  the 
express  terms  of  which  he  acknowledged  himself  indebted  to 
the  plaintiff  in  the  sum  of  $1,750,  bearing  interest  from  its  date 
at  the  rate  of  7  per  cent.,  the  payment  of  which  he  agreed 
to  secure  in  one  of  two  specified  ways. 

It  is  well  settled  that  where  one  person,  by  instrument  in 
writing,  acknowledges  a  certain  sum  to  be  "due"  to  another,  an 
action  will  lie  to  recover  it.  The  acknowledgment  of  indebted- 
ness itself  creates  a  legal  liability  sufficient  to  sustain  the  action. 
The  language  is  equivalent  to  a  formal  promise  to  pay  it. 

Elder  v.  JKoux,  15  Wend.  218,  and  cases  there  cited.  The 
consideration  of  the  indebtedness  thus  acknowledged,  is  Bran- 
dreth's  note  of  $1,750,  mentioned  in  the  paper  of  July  9, 1846, 
and  which  the  defendant  personally  promised  to  provide  for 
and  pay. 

This  agreement  is  not  signed  as  solicitor  or  agent  for  any 
person,  and  the  $1,750  mentioned  in  it  have  not  been  repaid. 

Whose  contract  is  it  ?  In  terms  it  is  his.  And  even  though 
he  had  added  to  his  name  the  word  agent,  or  solicitor,  yet 
when  personally  sued  on  it,  he  could  only  avoid  a  recovery 
against  himself,  by  showing  that  he  was  in  fact  the  agent  of 
another  person,  and  authorized  to  contract  on  such  terms 
(Rossiter  v.  Romter^  8  Wend.  494;  Mills  v.  Runt,  20  Wend* 
431-434). 
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The  onus  of  showing  actual  agency  and  authority  lies  on  the 
agent ;  describing  himself  as  agent  does  not  prove  him  to  be 
an  agent,  nor  is  it  any  evidence  of  that  fact  (  White  v.  Skinner, 
13  J.  R.  307-311). 

The  only  effect  of  adding  the  designation  of  agent,  is,  to 
make  it  competent  for  him  to  prove,  when  sought  to  be  charged 
personally,  that  he  was  in  reality  acting  as  a  known 
agent. 

Suppose,  after  executing  the  paper  of  October  10, 1846,  the 
defendant  had  failed,  or  refused  to  give  his  note  at  three  months, 
endorsed  by  Strang,  or  an  assignment  of  the  bond  and  mort- 
gage, could  Gathalina  Corbett  have  been  sued  on  that  agree- 
ment, as  being  her  agreement,  to  recover  back  the  $1,750  ? 

It  does  not  purport  to  have  been  made  on  her  behalf,  nor 
does  her  name  appear  on  it  as  principal.  By  well  settled  cases, 
it  is,  in  judgment  of  law,  the  personal  contract  of  the  defend- 
ant (Pervtz  v.  Stanton,  10  Wend.  271 ;  Stachpdle  v.  Arnold,  11 
Mass.  27). 

"  It  is  not  sufficient  that  a  person,  in  order  to  discharge  him- 
self from  a  promise  in  writing,  should  show  that  he  was  in  fact 
the  agent  of  another,  but  it  should  be  made  to  appear  that  he 
treated  as  agent,  and  actually  bound  his  principal  by  the  con- 
tract." Hetfe  there  are  no  words,  in  either  of  the  contracts  of 
October  10, 1846,  or.  of  the  26th  of  July,  1847,  which  furnish 
any  indication  of  an  intent  to  charge  any  person  other  than 
himself.  And  no  action  would  lie  against  the  alleged  principal, 
on  either  contract  merely,  without  extrinsic  proof  (Arfredson 
v.  Ladd,  12  Mass.  178). 

It  may  t>e,  that  as  the  first  paper  signed  by  the  defendant 
has,  as  an  addition  to  his  signature,  the  words :  "  Sol.  for  said 
C.  Corbett,"  it  is  competent  for  him  to  show  that  in  fact  he 
acted  as  agent,  and  at  the  time  so  avowed  to  the  plaintiff,  and 
that  he  had  no  personal  interest  in  the  matter  (Evans  v.  Wells, 
22d,  324-341). 

But  without  intimating  any  opinion  on  this  point,  it  is  suffi- 
cient to  say,  that  although  the  fact  of  his  being  an  agent  was 
put  in  issue  by  the  pleadings,  and  although  he  held  the  affirma- 
tive of  that  issue,  he  offered  no  evidence  to  establish  it.  The 
contracts  of  October,  1846,  and  of  July,  1847,  the  two  last  in 
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order  of  time,  do  not  on  their  face  purport  to  be  the  contracts 
of  Mrs.  Corbett,  or  to  have  been  made  in  her  behalf. 

I  think  it  cannot  be  denied  that  if  the  contract  of  the  10th 
of  October,  1846,  had  not  been  performed,  or  if  it  had  turned 
out  that  the  bond  and  mortgage  recited  in  that  of  July,  1847, 
to  have  been  assigned,  had  previously  been  paid,  or  had  been 
forged,  an  action  would  have  lain  on  either  against  the  defend- 
ant personally,  and  not  against  0.  Corbett,  without  extrinsic 
proof;  but  whether  such  proof  would  have  been  admissible  is 
a  question  that  does  not  now  arise. 

If  this  be  so,  then  the  only  point  left,  bearing  on  the  question 
of  the  defendant's  personal  liability,  is  this.  Did  the  plaintiff 
advance  his  $4,000  upon  an  agreement  to  look  solely  and  exclu- 
sively to  the  proceeds  of  the  assigned  bond  and  mortgage  ? 

The  agreement  of  July  27, 1847,  does  not  so  state  in  express 
terms.  Its  terms  perhaps  imply  that  the  parties  contemplated 
the  proceeds  would  prove  sufficient  to  reimburse  the  $4,000 
with  interest,  and  leave  a  surplus  to  be  paid  to  the  defendant 

But  that  and  the  paper  next  prior  in  date,  seem  to  indicate 
very  clearly,  that  the  money  advanced  by  the  plaintiff  was  a 
loan,  and  was  to  be  refunded  at  all  events. 

In  the  paper  of  October,  1846,  the  defendant,  }n  addition  to 
acknowledging  himself  personally  indebted  for  the  amount  of 
$1,750,  agreed  to  give  security  for  its  payment. 

The  security  for  the  repayment  of  the  $1,750  was  to  be  either 
his  own  note  at  three  months,  with  John  Strang  as  an  endorser, 
or  an  assignment  of  the  whole  of  his  bond  and  mortgage,  the 
agreement  being  that  if  the  bond  and  mortgage  were  assigned, 
the  $1,750  and  interest  should  be  paid  out  of  its  proceeds. 
This  $1,750  was  lent,  and  has  not  been  repaid.  ' 

This  paper  shows,  that  on  failure  to  provide  for  and  pay  the 
note  borrowed  on  the  9th  of  July,  the  defendant,  on  the  day  of 
its  maturity,  acknowledged  himself  indebted,  as  principal,  to 
the  plaintiff,  for  the  amount  of  it,  with  interest  until  paid ;  and 
in  addition  agreed  to  furnish  to  the  plaintiff  one  of  two  kinds 
of  security  for  its  payment.  All  that  the  plaintiff  had  ad- 
vanced up  to  this  time  was  $1,750.  This  was  incontestibly 
lent.  The  defendant  had  obtained  the  loan,  and  signed  a  con- 
tract acknowledging  himself  the  debtor. 
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The  next  paper  executed  by  the  defendant  was  that  of  the 
26th  of  July,  1847.  At  the  latter  date  the  defendant  had  been 
personally  the  debtor  of  the  plaintiff  for  $1,750  lent,  from  the 
10th  of  the  previous  October. 

On  the  26th  of  JtQy,  1847,  he  and  the  plaintiff  signed  a  con- 
tract in  these  words : — 

"  C.  W.  Sandford,  having  caused  a  bond  and  mortgage  for 
$4,000,  from  Tennis  E.  Dikeman  to  Cathalina  Gorbett,  to  be 
assigned  to  Dr.  Benjamin  Brandreth,  has  received  from  him 
on  account  thereof,  die  sum  of  four  thousand  dollars,  bearing 
interest  from  the  date  hereof;  and  said  mortgage  is  to  be  fore- 
closed immediately,  and  out  of  the  proceeds  tie  said  sum  of 
$4,000  is  to  be  refunded  to  the  said  Brandreth,  with  the  inte- 
rest for  the  same  at  the  rate  of  seven  per  cent  per  annum, 
until  paid,  and  the  residue  due  on  said  mortgage  is  to  be  paid 
to  the  said  O.  W.  Sandford. 

/0.      Jx  B.  Brakbeeth, 

(Signed)  0  w  Saottoed  „ 

Between  the  date  of  this  agreement;  and  the  10th  of  the 
previous  October,  Mrs.  Gorbett  assigned  to  the  plaintiff  on  the 
20th  of  November,  1846,  the  bond  and  mortgage,  subject  to  the 
assignments  which  she  had  theretofore  made  of  the  same  by 
way  of  mortgage  on  the  same ;  and  Strang,  on  the  21st  of  May, 
1847,  also  assigned  to  the  plaintiff  the  same  bond  and  mort- 
gage, subject  only  to  the  proviso  contained  in  the  assignment 
thereof,  which  Mrs.  Oorbett  had  made  to  him,  which  proviso 
was,  that  on  Mrs.  Corbett  paying -her  bond  of  $2,000,  executed 
to  him,  with  the  interest  on  the  same,  the  said  assignment  to 
Strang  should  be  void. 

These  papers  indicate  tp  me,  in  the  absence  of  all  other  evi- 
dence, that  the  defendant  owned  the  bond  and  mortgage,  sub- 
ject to  the  assignment  of  them  held  by  Strang,  or  had  some 
other  personal  interest  in  the  moneys  that  might  be  collected 
on  them  over  and  above  what  might  be  required  to  pay 
Strang. 

Hence  his  personal  undertaking  to  repay  the  $1,750  first  bor- 
rowed.   Hence  the  last  agreement  states,  not  that  Mrs.  Corbett 
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had  assigned  the  bond  and  mortgage,  but  that  he  had  caused 
them  to  be  assigned.  An  assignment  from  both  her  and  Strang 
was  essential  to  a  fall  assignment.  If  the  agreement  of  July 
26, 1847,  imports  that  the  defendant  obtained  the  money  and 
contracted  as  principal,  then  it  follows — inasmuch  as  by  a  refer- 
ence to  the  previous  contracts,  whatever  may  be  the  effect  of 
that  of  July  9th,  standing  alone,  it  appears,  that  on  the  10th 
of  October,  1846,  the  defendant  acknowledged  himself  person- 
ally indebted  for  $1,750,  of  this  $4,000,  and  that  he  continued 
thus  indebted,  until  he  recovered  the  balance  of  the  $4,000 — 
that  the  contract  of  July  26  creates,  primA  facie,  no  other 
liability  as  to  the  whole  sum  lejit,  than  he  had  expressly  in- 
curred in  respect  to  so  much  of  it  as  had  been  lent  prior  to  that 
date.  i 

The  paper  of  July,  1847,  states,  that  defendant  has  receiv- 
ed $4,000,  "  bearing  interest  from  the  date  hereof."  If  the 
plaintiff  simply  purchased  at  his  own  risk,  four  thousand  dol- 
lars in  amount  of  the  moneys  owing  on  and  secured  by  the 
bond  and  mortgage,  this  expression, «  bearing  interest  from  the 
date  hereof,"  is  an  inapt  one  to  indicate  the  transaction.  It  is 
very  clear  that  he  did  not  take  an  assignment  of  four  thousand 
dollars  in  amount,  as  a  satisfaction  of  his  advance.  Because, 
no  matter  how  large  the  amount  due  on  them,  he  had  a  right 
to  the  whole  proceeds,  unless  they  exceeded  his  advance  and 
interest  It  is  equally  clear  that  he  did  not  take  the  assign- 
ment out  and  out  as  a  satisfaction  of  the  sum  advanced.  For, 
if  the  proceeds  amounted  to  more  than  the  sum  advanced,  he 
was  to  pay  the  surplus  to  the  defendant. 

Hence  it  is  evident  that  all  the  issues  made  by  the  pleadings 
are  proved  against  the  defendant. 

1.  It  is  incontestable  that  he  personally  received  the  $4,000 
from  the  plaintiff,  and  that  it  has  not  been  refunded. 

2.  He  says,  "  the  said  mortgage  was  received  by  said  plain- 
tiff in  full  payment  and  satisfaction  of  said  sum."  This  is  dis- 
proved. The  answer  does  not  aver  that  it  was  advanced  on  an 
agreement  of  the  plaintiff  to  take  the  risk  of  the  proceeds  of 
the  mortgage  being  sufficient  to  reimburse  ihe  advance  with 
interest,  or  to  look  exclusively  to  such  proceeds  for  re-pay- 
ment 
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3.  He  says  in  the  answer,  that  he  received  those  moneys  "  as 
the  agent  or  attorney  of  Cathalina  Corbett."  This  is  denied 
by  the  reply.  He  gives  no  proof  of  the  fact.  The  contracts 
of  October,  1846,  and  July,  1847,  which  acknowledge  the 
receipt  of  the  moneys,  are,  in  judgment  of  law,  his  contracts. 
They  disclose  no  principal,  nor  do  they  intimate  that  the  defend- 
ant had  one. 

In  judgment  of  law,  therefore,  he  received  the  moneys  as 
principal,  and  on  his  own  account.  He  is  liable  to  repay  them. 
He  did  not  receive  them  as  a  gift,  but  as  moneys  bearing  inte- 
rest from  the  date  of  his  receipt  of  them,  and  to  be  refunded 
with  interest  until  paid.  The  bond  and  mortgage  were  as- 
signed as  security  for  their  re-payment,  and  not  upon  any  agree- 
ment of  the  plaintiff  to  advance  the  money  and  take  the  risk 
of  realizing  sufficient  from  the  mortgage  to  reimburse  himself. 
I  cannot  therefore  resist  the  conclusion,  that  the  ruling  at  the 
trial,  on  the  evidence  given,  was  correct 

What  the  position  of  the  defendant  would  have  been,  if  he 
had  proved  that  throughout  these  transactions  he  had  in  fact 
acted  as  the  agent  of  Mrs.  Corbett,  which  fact  was  put  dis- 
tinctly in  issue  by  the  pleadings,  and  whether  he  could  prove 
that  fact  in  contradiction  of  the  clear  legal  import  of  the  agree- 
ments of  October  10, 1846,  and  of  July  26,  1847,  it  is  unneces- 
sary to  undertake  to  decide.  It  is  sufficient  to  say,  that  no 
evidence  of  such  agency  was  given  or  offered,  except  such  as 
appears  on  the  face  of  the  papers ;  and  on  and  by  the  last  two 
he  appears  and  contracts  as  principal. 

The  answer  does  not  allege  that  the  plaintiff  was  guilty  of 
any  neglect  in  foreclosing  the  mortgage,  that  the  market  value 
of  the  premises  was  higher  at  any  time  between  the  26th  of 
July,  1847,  and  the  day  of  sale,  than  on  the  latter  day,  or  that 
they  did  not  in  fact  sell  for  all  they  were  worth,  or  that  any 
trick  or  artifice  was  resorted  to  by  the  plaintiff  to  become  a 
purchaser  at  less  than  their  actual  value. 

I  find  nothing  in  the  agreements  to  justify  the  conclusion 
that  the  plaintiff  advanced  his  money  on  an  agreement  to  look 
only  to  the  assigned  bond  and  mortgage  for  repayment.  As  to 
the  $1*750  -first  advanced,  that  was  undeniably  a  loan ;  and  an 
agreement  of  the  borrower  or  of  a  person  to  whom  money  is 
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advanced,  to  repay  it  out  of,  or  to  appropriate  a  particular  fund 
to  pay  it,  does  not  absolve  him  from  his  personal  liability  to 
refund.  {Cornwall  v.  Gotdd,  4  Pick.  444-7 ;  Sterling  v.  Rogers, 
25  Wend.  658.) 

The  assignment  of  a  mortgage  as  collateral  security  for  the 
payment  of  a  simple  contract  debt  works  no  merger  of  the 
latter.    (J)ay  dk  Penjtdd  v.  Leal  cfe  Leal,  14  J.  R.  404.) 

As  to  the  idea,  that  the  assigned  bond  and  mortgage  were  the 
primary  fund  for  the  repayment  of  the  loan,  that  the  defendant 
was  merely  a  surety  for  its  repayment,  and  that  the  plaintiff  did 
not  immediately  foreclose  the  bond  and  mortgage,  it  is  sufficient 
to  say ,  that  if  such  was  the  position  of  the  defendant  in  this  case, 
the  neglect  to  sooner  foreclose  is  no  defence.  There  is  no  alle- 
gation that  any  injury  was  produced  by  the  delay.  If  a  surety, 
and  not  injured  by  the  delay,  he  must  pay  the  deficiency. 
( Vide  Schroeppell  v.  Shaw,  3  Corns.  446.) 

The  mortgage  was  to  be  foreclosed  immediately.  It  has 
been  foreclosed.  It  is  not  averred  that  it  is  or  was  in  the  power 
of  the  plaintiff  to  do  anything  in  the  foreclosure  proceedings, 
which  he  has  not  done,  that  would  have  produced  more  than 
has  been  realized. 

•  The  bill  of  foreclosure  states  that  Dikeman,  the  mortgagor, 
died  in  October,  1844,  and  that  the  whole  principal  was  due, 
with  interest  from  the  20th  of  November,  1846. 

There  is  no  allegation  that  Dikeman  left  any  property  at  the 
time  of  his  death.    (See  1  R.  S.  749,  §  4.) 

On  the  contracts  signed  by  the  defendant,  and  the  other 
evidence  given,  I  think  it  is  manifest  that  the  $4,000  advanced 
by  the  plaintiff  was  lent  by  him ;  that  it  was  advanced  at  the 
request  of  the  defendant,  that  he  acted  as  principal  and  on  his 
own  behalf  in  procuring  the  money,  and  that  he  is  personally* 
liable  to  pay  the  amount  in  arreah  It  certainly  does  not  appear 
that  any  part  of  the  money  was  ever  paid  to  Mrs.  Oorbett,  or  to 
any  one  by  her  order,  or  for  her  use. 

But  as  a  verdict  was  ordered  subject  to  the  opinion  of  the 
court  at  general  term,  and  as  it  is  obvious  that  all  the  facts  of 
the  case  have  not  been  disclosed,  and  as  injustice  might 
possibly  be  done  by  ordering  a  judgment  on  the  verdict,  I 
think  it.  proper,  under  all  the  circumstances  of  the  case,  that  a 
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new  trial  should  be  granted  on  the  payment  by  the  defendant 
of  the  costs  of  the  trial  and  of  subsequent  proceedings. 

My  brethren  are  of  a  different  opinion,  and  think  the  verdict 
should  be  set  aside  and  the  complaint  dismissed. 

It  seems  to  me,  that  unless  the  agreement  of  October,  1847, 
can  be  construed  as  an  agreement  to  look  solely  and  exclusively 
to  the  proceeds  of  the  mortgage  for  reimbursement,  the  most 
that  can  properly  be  done  is  to  grant  a  new  trial.  If  that  is 
not  so  clearly  its  legal  import,  that  no  parol  evidence  of  the 
transaction  can  be  given  which  would  affect  the  rights  of  the 
parties,  it  would  seem  that  inasmuch,  as  the  court  below  held 
the  evidence  sufficient  to  entitle  the  plaintiff  to  recover,  he 
ought  not  to  be  now  turned  out  of  court  absolutely  because  he 
did  not  then  give  more.  If  the  complaint  is  to  be  dismissed,  it 
seems  to  me  it  must  be  upon  the  ground  that  no  extrinsic  proof 
is  inadmissible  to  vary  or  explain  the  legal  import  of  the 
written  contracts  ;  that  by  their  necessary  legal  import  they  are 
not  the  contracts  of  the  defendant,  but  of  Cathalina  Corbett,or 
if  they  are  his  contracts,  that  by  them  the  plaintiff  advanced 
his  money  and  agreed  to  look  solely  and  exclusively  to  the 
proceeds  of  the  mortgage  to  obtain  the  repayment. 

[Verdict  set  aside,  and  judgment  for  defendant  dismissing 
complaint  with  costs.] 


Mukray  v.  Smith,  Administrator,  &c. 

An  exception  to  the  whole  charge  of  a  judge  to  a  jury  is  too  broad,  and  therefore 

bad,  if  any  part  of  the  charge  be  correct 
The  case  is  not  altered  by  making  the  exception  to  the  whole  charge  "  and  each 

and  every  part  thereof." 
A  conveyance  of  an  undivided  moiety  of  mortgaged  premises,  "  eubjeet  to  the  one 

half  part  of  the  mortgage?  does  not  create  a  personal  obligation  on  the  part  of 

the  grantee  to  pay  one  half  of  the  mortgage  debt 
The  provision  in  the  R.  8.  that  "  no  covenant  shall  be  implied  in  any  conveyance 

of  real  estate,"  is  to  be  construed  as  meaning  that  no  obligation,  covenant,  or 

promise  to  do  or  pay  anything  shall  be  implied  against  either  party  to  such 

conveyance,  from  the  terms  of  the  conveyance  itael£ 


a 
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Bat  this  construction  is  not  inconsistent  with  the  established  role,  that  either 
party  to  a  conveyance  is  at  liberty  to  show  for  any  purpose,  except  to  prevent 
its  operation  as  a  valid  grant,  that  its  true  consideration  was  greater  or  less, 
and  even  wholly  different  from  that  which  it  specifies. 

It  follows,  that  evidence  of  an  actual  promise  of  a  grantee  to  pay  one  half  of  a 
mortgage  debt,  subject  to  which  the  conveyance  was  made  to  him,  is  admis- 
sible,~l£  upon  this  promise,  the  deed  was  executed  and  accepted. 

Evidence  of  such  a  promise  is  entirely  consistent  with  the  clause  making  the 
premises  conveyed  subject  to  one  half  of  the  mortgage  debt ;  its  sole  effect  is  to 
enlarge  the  consideration  expressed. 

Nor  is  the  statute  of  frauds,  as  excluding  parol  evidence  of  such  a  promise,  appli- 
cable to  the  case. 

While  the  agreement  between  the  parties,  which  embraced  the  promise,  was 
executory,  it  was  binding  upon  neither,  but  when  it  was  executed  by  the  deli- 
very and  acceptance  of  the  conveyance,  the  promise  became  valid  and  could 
be  enforced. 

As  a  general  rule,  when  improper  evidence  has  been  admitted  upon  a  trial,  and 
an  exception  duly  taken,  a  new  trial  must  be  granted,  if  the  evidence  had  any 
bearing  upon  the  issue,  and  could  possibly  have  had  an  influence  upon  the 
verdict. 

But  when  the  cause  is  before  the  court  upon  a  case  containing  the  whole  evi- 
dence, although  it  may  appear  that  improper  evidence  was  admitted,  the  ver- 
dict will  not  be  disturbed  if  the  court  is  satisfied  that  substantial  justice  has 
been  done,  and  that  excluding  the  improper  evidence,  the  same  verdict  ought 
to  have  been  and  would  have  been  given. 

Held,  by  a  majority  of  the  courts  that  the  same  rule  ought  to  be  followed  when 
the  question  arises  upon  a  bill  of  exceptions,  which  purports  to  contain  the 
whole  evidence  given  upon  the  trial. 

New  trial  denied,  and  judgment  for  plaintiff  upon  verdict  affirmed. 

(Before  Oaklet,  Ch.  J.,  Paine  and  Boswobth,  J. J.) 
Nov.  18,  19,  1852;  Jan.  29,  1858. 

Appeal  by  the  defendant  from  a  judgment  at  special  term 
upon  a  verdict  in  favor  of  the  plaintiff. 

The  action,  which  was  commenced  before  the  Code,  was 
upon  special  promises,  and  the  issues  raised  by  the  pleadings 
were  tried  before  Mr/ Justice  Paine  and  a  jury  in  November 
term,  1851.  The  suit  was  originally  brought  against  Peter 
Smith,  as  surviving  executor  of  the  last  will,  &c,  of  Hugh 
Smith,  deceased.  Upon  the  death  of  the  executor,  the  present 
defendant,  Bartlett  Smith,  as  administrator,  with  the  will  an- 
nexed, was  made  the  defendant. 

The  first  count  of  the  declaration  stated,  in  substance,  that 
Hugh  Smith,  in  his  lifetime,  in  consideration  that  the  plaintiff, 
Peter  Murray,  woulc(  convey  to  him  in  fee  an  equal  undivided 
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half  part  of  certain  lota  of  ground,  particularly  described,  in 
the  village  of  Williamsburgh,  undertook  and  promised  to  keep 
the  plaintiff  harmless,  and  indemnified  from  all  loss  or  damage, 
by  reason  of  the  one  equal  half  part  of  the  moneys  due  and  to 
become  due  upon  a  certain  mortgage  upon  the  said  lots,  before 
that  time  executed  by  the  plaintiff  to  one  William  P.  Powers, 
to  secure  the  payment  with  interest  of  the  sum  of  $1,204,  on  or 
before  the  12th  of  November,  1838.  That  the  plaintiff,  relying 
upon  this  promise,  conveyed  to  the  testator  on  the  13th  of 
December,  1835,  the  one  equal  half  part  of  the  said  lots,  sub- 
ject to  the  one  equal  half  part  of  the  said  mortgage ;  but  that 
neither  the  said  Hugh  Smith,  in  his  life,  nor  the  defendant, 
since  his  death,  had  indemnified  the  plaintiff,  according  to  the 
said  promise  and  undertaking.  It  then  averred  that  the  plain- 
tiff had  duly  pafd  the  one  half  part  of  the  mortgage  debt  which 
he  was  bound  to  pay,  but  that  the  other  half  part  remaining 
unpaid,  the  holder  of  the  mortgage  instituted  a  suit  in  chan- 
cery for  the  foreclosure  thereof.  That  a  decree  in  that  suit  of 
foreclosure  and  sale  was  duly  made,  ordering  the  premises  so 
conveyed  to  Hugh  Smith  to  be  sold  for  the  purpose  of  satisfy- 
ing the  amount,  with  interest  and  costs,  then  due  upon  the 
mortgage ;  and  further  directing,  that  if  the  moneys  arising 
from  the  sale  should  be  insufficient  to  satisfy  such  amount,  &c, 
the  said  plaintiff  should  be  decreed  to  pay  the  amount  of  the 
deficiency.  That  a  sale  under  the  decree  was  accordingly 
made,  and  that  there  was  a  deficiency  in  the  proceeds  amount- 
ing to  $532  40,  which  sum  the  plaintiff  had  been  compelled  to 
pay,  whereby  he  was  damnified,  &o. 

The  second  count  of  the  declaration  differed  only  from  the 
first  in  stating  the  promise  of  the  testator,  H.  Smith,  to  be,  not 
to  indemnify  the  plaintiff,  but  to  pay  to  the  owner  and  holder 
of  the  mortgage  one  equal  half  part  of  the  moneys  due  and 
to  grow  due  thereon. 

To  these  special  counts  the  usual  money  accounts  were  added. 

The  defendant  pleaded  the  general  issue  and  the  statute  of 
limitations,  and  annexed  a  special  notice,  the  contents  of  which 
it  is  not  deemed  necessary  to  state. 

The  following  facta  were  proved  upon  the  trial : 

In  October,  1835,  Peter  Hurray  bid  off  at  auction  eight  lots 
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of  land  lying  in  Williamsburgh,  Bangs  county.  Hugh  Smith, 
the  defendant's  testator,  was  present  at  the  sale,  and  Murray 
stated  in  his  presence,  on  the  same  day,  that  they,  Murray  and 
Smith,  were  jointly  interested  in  the  purchase,  which  Smith 
did  not  deny.  Pinckney,  the  lawyer  who  searched  the  title, 
made  out  his  bill  for  the  service  against  Murray  and  Smith ; 
and,  though  his  recollection  was  faint,  "  he  thought  that  both 
of  them  spoke  to  him  on  the  subject"  of  looking  into  the 
title  and  seeing  the  vendor.  Considerable  circumstantial  testi- 
mony was  offered,  tending  to  show  that  Smith  and  Murray 
were  speculators  together  in  the  purchase  and  sale  of  lands. 

The  eight  lots  were  conveyed  to  Murray  by  "William  P. 
Powers,  November  12,  1835,  for  $1,725.  And  on  the  same 
day  Murray  gave  his  bond  and  mortgage  to  Powers  for  $1,204, 
part  of  the  consideration  money,  payable  on  or  before  Novem- 
ber 12, 1838,  with  interest  at  six  per  cent,  payable  in  the  mean- 
time, semi-annually. 

The  precise  sum  paid  to  Powers  on  the  purchase  was  $516. 

Murray  conveyed  to  Smith,  December  13,  1835,  in  con- 
sideration of  $258,  being  one-half  of  the  last  named  sum,  one 
equal  undivided  half  part  of  the  eight  lots,  "  subject  to  the 
one-half  part  of  a  mortgage  of  $1,204,  given  by  the  said  Peter 
Murray  to  William  P.  Powers,"  &c.  Peck,  the  subscribing  wit- 
ness to  this  deed,  who  identified  Murray  before  the  commis- 
sioner, did  not  recollect  that  any  money  passed  between  the 
parties  at  the  time. 

Smith  died  in  February,  1837.  And  afterwards,  June  15, 
1839,  Murray  paid  to  one  William  H.  Smith,  assignee  of  the 
Powers'  bond  and  mortgage,  $602  in  full,  for  half  of  the  princi- 
pal, and  $21  30  in  full,  for  half  of  the  interest  due  thereon. 

W.  H.  Smith,  the  assignee  of  the  bond  and  mortgage,  filed 
a  bill  of  foreclosure,  September  10, 1839,  for  the  balance  due 
on  his  mortgage,  against  the  one-half  of  the  premises  which 
had  been  conveyed  by  Murray  to  Hugh  Smith,  making  Murray 
and  the  representative  of  Hugh  Smith,  defendants.  That 
share  was  accordingly  sold  under  a  deoree  in  that  suit ;  the 
costs  were  first  paid,  and  the  residue  applied  to  the  mortgage 
debt  The  deficiency  was  decreed  personally  against  Peter 
Murray. 
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The  deficiency  was  $532  40.       The  costs  of  foreclosure  •         i 

amounted  to  $352  79.     On  September  30, 1843,  Peter  Murray  j 

paid  the  deficiency  which  had  been  so  decreed  against  him. 

Peter  Murray  claimed  this  deficiency,  in  due  form,  from  the 
executor,  who  refused  to  pay  or  to  refer. 

Peter  Murray  was-  the  purchaser  at  the1  foreclosure  sale. 
Hugh  Smith's  eldest  son,  and  the  attorney  and  counsel  for  the 
executor,  were  present  at  the  sale. 

It  was  also  proved  that  the  assignee  of  the  mortgage  pur- 
chased it,  accepted  the  payment  of  one  half,  and  foreclosed 
and  sold  for  the  residue  at  the  suggestion  of  the  plaintiff.  Upon 
the  trial  certain  letters  of  H.  Smith,  the  testator,  were  admitted 
to  be  read  in  evidence,  which  contained  no  reference  to  the 
purchase  of  the  lots  in  question,  but  proved  that  he  was  jointly 
interested  with  the  plaintiff  in  other  similar  purchases. 

An  affidavit  of  the  plaintiff  annexed  to  the  claim  exhibited 
by  him  to  the  executor  of  H.  Smith  against  the  estate,  and 
swearing  to  its  validity,  was  also  allowed  to  be  read  in  evi- 
dence. 

To  the  admission  both  of  the  letters  and  affidavit,  as  irrele- 
vant and  immaterial,  the  counsel  for  the  defendant  duly  ex- 
cepted. 

When  the  testimony  on  the  part  of  the  plaintiff  was  closed, 
the  counsel  for  the  defendant  moved  for  a  nonsuit  upon  the 
following  grounds : 

1.  That  by  the  deed  from  Murray  to  Smith,  the  equity  of  , 
redemption  only  was  conveyed  for  the  consideration  money  ex- 
pressed in  the  deed ;  that  no  covenant  could  be  implied  from 

such  deed ;  that  the  provisions  of  the  deed  did  not  impose  any 

obligation  on  Hugh  Smith  to  pay  the  half  of  the  mortgage,  , 

and  that  the  testimony  given  in  evidence  by  the  plaintiff  did  f    ; 

not  show  any  other  consideration  for  that  conveyance  than  such 

as  was  expressed  therein. 

2.  That  the  alleged  agreement  of  joint  purchase  upon  which 
it  was  claimed  that  the  deed  to  Murray  was  taken  in  his  indi- 
vidual name  for  the  benefit  of  himself  and  Hugh  Smith  was 
void,  and  could  not  enter  into  or  form  part  of  th*  consideration 
of  the  deed  subsequently  executed  by  Murray  to  Smith. 

8.  That  the  evidence  introduced  by  the  plaintiff,  of  the 
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transactions  prior  to  the  deed  from  Murray  to  Smith,  if  of  any 
effect,  showed  a  general  partnership  in  trading  in  other  real 
estate  than  the  premises  in  question,  and  that  this  suit  could  not 
be  maintained. 

4.  That  the  evidence  did  not  support  either  count  in  the 
declaration. 

The  judge  denied  the  motion,  and  the  counsel  excepted  to  the 
decision. 

After  the  evidence  on  both  sides  was  closed,  the  defendant's 
counsel  requested  the  judge  to  charge  the  jury  as  follows : 

1.  That  it  was  to  be  presumed  from  the  deed  from  Murray 
to  Smith,  that  the  entire  contract  between  the  parties  was  con- 
tained in  its  provisions,  and  that  all  previous  negotiations  had 
been  merged  in  the  deed. 

2.  That  the  conveyance  subject  to  one  half  the  mortgage 
imposed  no  obligation,  express  or  implied,  on  Hugh  Smith  to 
pay  the  one  half  of  the  bond  and  mortgage  to  Powers. 

3.  That  there  was  no  evidence  in  the  case  of  any  agreement 
to  indemnify  the  plaintiff  from  the  one  half  of  the  bond  and 
mortgage  to  Powers. 

4.  That  the  plaintiff  could  not  recover  upon  any  of  the  com- 
mon indebitatus  counts. 

5.  That  whatever  were  the  considerations  existing  at  the 
date  of  the  deed  from  Powers  to  Murray,  the  legal  result  of 
that  transaction  was  to  determine  any  subsisting  interest  of 
Hugh  Smith  ip  the  premises  conveyed  by  that  deed. 

6.  That  the  mutual  covenants  and  agreements  in  the  deed 
from  Murray  to  Smith,  repel  any  presumption  that  any  other 
considerations  or  agreements  existed  between  the  parties  in 
relation  to  the  transaction  thfunnch  as  were  expressed  in  the 
deed. 

7.  That  the  Statute  of  Limitations  ran  against  the  alleged 
promise  to  pay  one  half  the  bond  and  mortgage. 

8.  That  the  plaintiff  was  not  entitled  in  any  event  to  recover 
the  entire  amount  of  the  deficiency  on  the  foreclosure  sale,  but 
that  the  amount  of  the  costs  of  the  foreclosure  suit,  in  any 
event,  should  be  deducted. 

9.  That  the  agreements  on  the  part  of  Hugh  Smith,  coji- 

D.-L  27 . 
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tainedin  the  deed  from  the  plaintiff  to  him,  were  binding  on 
him,  although  he  had  not  signed  or  sealed  the  deed. 

But  the  judge  refused  to  charge  the  jury  as  requested  by 
defendant's  counsel  in  the  said  several  first,  third,  sixth,  seventh, 
and  eighth  of  said  several  propositions,  or  any  of  them,  to 
which  several  refusals  defendant's  counsel  excepted. 

The  judge,  in  his  charge,  submitted  it  to  the  jury  to  deter- 
mine whether  they  were  satisfied,  from  the  evidence,  that  the 
promise  set  forth  in  the  second  count  .of  the  declaration  had,  in 
fact,  been  made  by  the  testator.  If  they  were  so,  he  directed 
them  to  find  a  verdict  for  the  plaintiff  for  the  sum  that  was 
claimed. 

To  which  charge,  and  to  each  and  every  part  thereof,  the 
defendant's  counsel  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  $794T^. 

The  cause  now  came  before  the  court  upon  a  bill  of  excep- 
tions, embracing  all  the  evidence  given,  and  all  the  exceptions 
taken,  upon  the  trial.   * 

J.  Van  Bureriy  for  the  defendant,  supported  the  demand  for 
a  new  trial  upon  the  following  grounds  and  authorities : — 

I.  The  judge  erred  in  admitting  parol  testimony  of  any  nego- 
tiations or  transactions,  between  the  plaintiff  and  Hugh  Smith, 
prior  to  the  13th  day  of  December,  1835  (the  date  of  the  deed 
from  Peter  Murray  to  Hugh  Smith),  as  they  were  irrelevant 
and  immaterial,  and  were  incompetent  either  to  enlarge,  vary, 
or  explain  the  contract  evidenced  by  the  deed,  or  to  show  any 
agreement,  relating  to  the  bond  and  mortgage  to  Powers,  not 
contained  in  the  deed.  1.  The  legal  construction  and  effect  of 
the  deed,  was  to  convey  one  half  the  premises,  subject  to  the 
lien  of  one  half  the  Powers  mortgage,  without  imposing  upon 
the  grantee  any  personal  obligation  to  assume  or  pay  one  half 
that  mortgage.  (TittoUon  v.  Boyd,  4  Sand.  S.  C.  416 ;  1  R, 
S.  738,  §  140 ;  (Mver  v.  Sisson,  3  Com.  266.) 

ltd  legal  expression,  in  the  absence  of  other  written  evidence, 
was,  that  the  grantee  assumed  the  obligation'  thus  defined,  and 
none  other.    (La  Fwrge  v.  fficfort,  5  Wend.  157 ;  Cleery  v. 
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Holly,  14  Wend.  30 ;  Mumford  v.  MoBherson,  1  J.  K.  414 ; 
Bayard  v.  Malcolm,  1J.  K.  467 ;  2  Cow.  &  Hill's  Notes,  1470.) 

2.  The  special  covenant  of  the  grantee  in  the  deed  was 
obligatory  on  him  as  an  agreement,  although  he  did  not  sign 
the  deed,  and  the  written  agreemeut,  thus  containing  stipula- 
tions on  the  part  of  each  party,  merged  all  prior  negotiations, 
treaties,  or  verbal  agreements ;  it  expressed  the  extent  of  the 
obligation  intended  to  be  imposed  or  -pssumcd,  with  reference 
to  this  mortgage,  and  it  was  improper  to  show,  by  parol,  any 
intent  beyond  that  expressed  in  the  writing,  "  JBxpressumfacit 
cessare  tacitwm"  (Torret/r  v.  The  Bank  of  Qrlecms,  9  Paige, 
659  ;  Sinclair  v.  Jackson,  8  Cow.  586 ;  Story  on  Cont.  §  11, 15 ; 
Tvussant  v.  Marbirmant,  2  T.  R.  105 ;  Preston  v.  Merceau,  2 
W.  Bl.  1249 ;  Van  Nostrand  v.  Reed,  1  Wend.  424 ;  Vcmde- 
karr  v.  Vandekarr,  11  J.  R.  122 ;  ffowes  v,  Barker,  3  J.  R. 
509 ;  Johnson  v,  Mibt,  14  Wend.  200 ;  Sunt  v.  Amidon,  4 
Hill.  346 ;  NUes  v.  Cutoer,  8  Barb.  S.  0.  207.) 

3.  The  parol  testimony  offered  to  show,  an  equitable  obliga- 
tion on  the  part  of  Hugh  Smith  to  pay  one  half  the  Powers 
mortgage,  arising  out  of  a  subsisting  responsibility  as  an  origi- 
nal joint  purchaser,  or  a  title  taken  by  the  plaintiff  on  joint 
account,  was  in  direct  contradiction  to  the  rights  and  obliga- 
tions of  the  parties  as  expressed  in  the  deed. 

The  plaintiff  covenants,  in  the  deed,  that  he  was  "  lawfully 
seized  in  his  own  right  of  a  good,  absolute,  and  indefeasible 
estate  of  inheritance  in  fee  siipple,"  in  thepreinises  conveyed, 
and  otherwise  warrants  the  title. 

This  estopped  the  parties  from  claiming  that  the  title  was 
held  in  trust,  on  joint  and  equal .  account,  (Bathbtm  v,  Bath- 
bun,  6  Barb.  S.  C.  98 ;  Sinclair  v.  Jackson,  8  Cow,  586.) 

And  as  the  representatives  of  Hugh  Smith  are  precluded 
from  asserting  any  equitable  rights  growing  out  of  any  snch 
prior  relation  between  him  and  plaintiff,  the  estoppel  is  reci- 
procal. 

H.  The  motion  for  nonsuit  should  have  been  granted,  for  the 
reasons  urged  on  the  trial. 

No  express  agreement  to  pay  one  half -the  mortgage  was 

*  shown,  nor  were  there  any  circumstances  proved  from  whicfr 

an  agreement  to  that  effect  is  attempted  to  be  implied,  except 
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the  proof  tending  to  show  that  the  original  purchase  was  on 
joint  account. 

1.  There  were  no  subsisting  legal  or  equitable  considerations, 
at  the  time  the  conveyance  from  plaintiff  to  Hugh  Smith  was 
executed,  upon  which  an  implied  agreement  of  Hugh  Smith  to 
pay  half  the  Powers  mortgage  could  be  predicated.  (Fowler  v. 
Poling,  2  Barb.  S.  0,  300 ;  Stafford  v.  HiU,  2  HilL  353 ;  fflle 
v.  Judson,  24  Wend.  77.) 

A.  Any  interest  which  Hugh  Smith  might  have  had  in  the 
original  purchase  was  merged  in  the  deed  given,  with  his 
assent,  by  Powers,  to  the  plaintiff  alone,  and  no  resulting  trust 
existed  in  his  favor }  nor  were  there  any  existing  rights  which 
he  could  enforce,  or  which  could  be  enforced  against  him. 
{Padgett  v.  Lawrence,  10  Paige,  171 ;  Brewster  v.  Power,  10 
ib.  569;  LatTvrop  v.  Hvyt,  7  Barb.  S.  C.  59;  2  E.  S.  134,  §  6; 
1  R.  S.  727,  §  47,  49 ;  Smith  v.  Bwnham,  3  Sumner,  458.) 

B.  There  was  no  evidence  of  what  transpired  between  the 
parties  when  the  deed  from  Murray  to  Smith  was  delivered, 
nor  that  any  consideration  existed  or  operated  on  either  party, 
except  those  evidenced  by  the  deed ;  or  that  they  dealt  together 
otherwise  than  according  to  the  legal  relation  then  subsisting 
between  them. 

The  exception  to  the  opinion  and  decision  of  the  judge,  upon 
deciding  the  motion  for  a  nonsuit  upon  this  point,  was,  for  these 
reasons,  well  taken. 

2.  There  was  no  count  in  the  declaration  under  which  the 
plaintiff  was  entitled  to  recover. 

A.  No  recovery  could  be  had  upon  the  common  indebitatus 
counts,  alleging  money  paid,  loaned,  advanced,  and  an  account- 
ing had,  <fcc,  with  Hugh  Smith  in  his  lifetime. 

The  indebtedness  in  this  case,  if  any,  was  created  by  the  de- 
cree against,  and  payment  by,  the  plaintiff  in  1843,  five  years 
after  the  death  of  Hugh  Smith,  and  the  granting  of  adminis- 
tration upon  his  estate.    (Stewari  v.  Eden,  2  Caines'  R  121.) 

B.  Nor  on  either  the  first  or  second  counts. 

(a)  The  first  count  alleged  that  $258  cash  paid,  and  the  pro- 
mise to  indemnify- the  plaintiff  against  the  one  half  of  the  Pow- 
ers mortgage  was  the  price  of  the  property  sold. 

No  such'  promise  was  proved.  '  A  promise  to  indemnify 
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against  a  debt  is  a  far  different  promise  from  one  to  pay  it. 
{En  parte  Negvs,  7  Wend.  499 ;  Thomas  v.  Alien,  1  Hill.  145  ; 
Churchill  v.  Stmt,  3  Denio,  321.) 

(&.)  The  second  count  alleged  $258  cash  paid,  and  the  promise 
to  pay  one  half  of  the  Powers  mortgage,  to  be  the  price  or  con- 
sideration of  the  conveyance. 

If  any  implied  obligation  existed  on  the  part  of  Hugh  Smith, 
there  is  an  entire  variance  and  misdescription  of  the  considera- 
tion, as  set  out  in  either  the  first  or  second  counts.  (1  Chitty 
PL,  326-7.) 

The  consideration  moving  from  the  plaintiff  was  not  alone 
the  conveyance,  but  also  the  covenants  of  warranty. 

The  obligation  (if  any)  on  the  part  of  Hugh  Smith,  having 
reference  to  the  pre-existing  relations,  claimed  to  have  existed 
between  him  and  plaintiff,  was  not  alone  to  pay  the  half  of  the 
mortgage  to  Powers,  but  also  half  the  lawyers'  bills,  and  any 
other  disbursements  connected  with  the  purchase ;  from  which 
again,  he  was  entitled  to  deductions  for  any  moneys  which 
might  have  been  received  by  plaintiff  on  joint  account.  The 
right  of  either,  if  any  existed,  was  to  an  accounting  as  joint 
tenants  or  tenants  in  common,  and  this  is  a  clear  case  of  an 
attempt  to  recover  for  one  item  of  a  copartnership  account,  or 
of  an  account  between  joint  tenants  or  tenants  in  common,  with- 
out showing  either  that  it  was  the  sole  item  (the  proof  being  to 
the  contrary),  a  balance  struck,  or  any  express  promise  to  pay. 
(1  Chitty  PL,  7  Am.  Ed.  44,  and  cases  cited,  notes  72, 73,  74.) 

HL  The  judge  erred  in  refusing  to  charge  as  requested. 

1.  "  That  it  was  to  be  presumed  from  the  deed  that  the  entire 
contract  between  the  parties  was  contained  in  its  provisions, 
and  that  all  previous  negotiations  had  been  merged  in  the 
deed.  All  the  authorities  cited  under  point  I.  show  that  this 
presumption  was  a  legal  inference  from  the  written  contract 

2.  "  That  there  was  no  evidence,  in  the  case,  of  any  agreement 
to  indemnify  the  plaintiff  from  one-half  the  mortgage  to  Powers.'9 
Though  a  payment  of  the  principal  debt  might  insure  indemnity, 
yet  indemnity  was  a  very  different  obligation,  which  might 
well  be  effected  without  payment 

3.  "  That  the  mutual  covenants  and  agreements  in  the  deed 
from  Murray  to  Smith,  repel  any  presumption  that  any  other 
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considerations  existed  between  the  parties,  in  relation  to  the 
transaction,  than  such  as  were  expressed  in  the  deed." 

The  proof  afforded  by  the  deed,  that  Hugh  Smith  did  not 
assume  to  pay  half  the  Powers  mortgage*  was  so  strongly  pre- 
sumptive of  the  fact,  that  it  could  only  be  rebutted  by  express 
proof  to  the  contrary.  (TiUotson  v.  Boyd,  4  Sand.  S.  C:  R.  416.) 

IV.  The  judge  erred  in  admitting  as  evidence  to  the  jury, 
#  1.  The  affidavit  of  Hugh  Smith.    It  had  relation  to  another 
matter  occurring  about  a  year  subsequently,  and  had  no  con- 
nexion with  this  transaction. 

2.  The  letters  from  Hugh  Smith  to  plaintiff.  They  also  re- 
lated to  other  and  subsequent  matters. 

3.  The  letter  from  T.  C.  Pinckney.  As  the  plaintiff  has  only 
succeeded  in  convincing  a  jury  of  the  existence  of  an  obligation 
on  die  part  of  Hugh  Smith",  as  a  joint  purchaser  with  the  plain- 
tiff,  by  the  ingenious  combination  of  scraps  of  testimony,  the 
court  cannot  fail  to  see  that  the  admission  of  either  of  these 
pieces  of  evidence  must  have  had  its  weight  with  the  jury ;  and, 
if  either  of  them  was  improperly  admitted,  the  defendant  is 
entitled  to  a  new  trial*  {Farm,  dk  Manu.  Bk.  v.  Whinfidd, 
24  Wend.  426 ;  Clark  v.  Vorce>  19  Wend.  232 ;  Dresser  v. 
Amsworth,  9  Barb.  S.  C.  619») 

Y.  A  new  trial  should  be  granted,  with  costs  to  abide  the 
event  of  the  suit 

C.  O*  Conor  for  plaintiff,  contra. 

L  The  acceptance  of  the  deed  by  the  defendant's  testator  was 
sufficient  evidence  of  a  promise,  on  his  part,  to  pay  the  one  half 
of  the  mortgage  to  Powers*  (Bttrdett  v.  Lynch,  5  B.  and  Cr. ; 
Woheredge  v.  Steward,  9  Bingh.  60.) 

H.  If  the  words. of  the  deed  are  in  this  respect  obscure  or 
doubtful^  extrinsic  evidence  was  admissible  to  elucidate  their 
meaning.  (Bradley  v.  Washington  Packet  Co.  13  Peters  97, 
101,103;  Cole  v.  Wendell,  8  Johns.  116 ;  Wafrathy.  Thompson, 
4  Hill.  201.) 

HI.  This  was  a  suit  for  an  ascertained  sum  paid  by  plaintiff 
to  the  use  of  the  testator  in  the  course  of  a  joint  speculation  in 
lands. 

1.  The  objection  that  an  executory  copartnership  for  the  pur- 
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pose  of  dealing  in  lands,  is  repugnant  to  the  statute  of  frauds, 
has  no  application,  after  the  titles  to  the  lands  are  all  settled  by 
deed,  as  in  this  case.  {Smith  v.  Burnham,  3  Sumner,  458 ;  Hess 
v.  Fox,  10  Wend.  440 ;  Griffith  v.  Young,  12  East.  523 ;  Eatt 
v.  BaU,  8  N.  H.  E.  131 ;  Barber  v.  Taylor's  heirs,  9  Dana,  87.) 
IV.  The  circumstances  of  the  case  show  clearly  that  the  price 
agreed  to  be  paid  by  the  defendant's  testator  for  the  conveyance 
to  him  by  Murray,  was  one  half  of  the  original  consideration 
money ;  which  includes,  of  course,  one  half  of  the  mortgage. 

1.  The  consideration  clause  of  a  deed  has  always  been  con. 
sidered  open  to  explanation,  enlargement,  or  contradiction  by 
oral  evidence,  for  the  purpose  of  giving  efficacy  to  the  convey- 
ance, or  of  establishing  any  mere  personal  claim  growing  out 
of  the  transaction.  (Shepard's  Touchstone,  222;  Jackson  r.  Fish, 
10  J.  R.  456, 16  J.  R.  515 ;  McCrea  v.  Purmont,  16  Wend.  460 ; 
OroenveU  v.  Dams,  4  Hill,  647,  5  K  H.  R.  82.) 

2.  The  only  limitation  to  this  kind  of  proof,  is,  that  it  cannot 
be  received  to  avoid  the  conveyance,  or  to  defeat  the  title 
thereby  created. 

-  V.  There  is  no  ground  for  deducting  the  costs  of  the  fore- 
closure. » 

1.  If  the  mortgagor  had  sued  Murray  upon  his  bond,  or  fore- 
closed the  mortgage  against  Murray's  share  of  the  lands,  the 
latter  would  have  had  a  right  to  insist,  as  against  Hugh  Smith's 
representatives,  that  Hugh  Smith's  share  of  the  land  should  be 
first  applied  to  the  payment  of  the  debt.  {King  v.  Bald/win, 
17  J.  R.  390,  391,  393 ;  10  Wend.  162 ;  13  Wend.  176.) 

2.  In  case  of  a  suit  at  law  upon  the  bond,  Murray  could  have 
filed  a  bill  to  compel  a  foreclosure  as  against  Hugh  Smith's 
share,  which  would  have  been,  in  itself,  substantially  a  fore- 
closure bill.  The  proceeding  adopted  was  precisely  to  the  same 
effect  (1  Evan's  Pothier,  p.  412 ;  2  Comstock,  229,  231,  234; 
2  Denies  45,  61 ;  9  Paige,  454 ;  1  Cowen,  513,  539,  540 ;  17 
Mass.  R.  173.) 

3.  The  executor  of  Hugh  Smith  was  bound  to  indemnify 
Murray  against  the  balance  due  on  the  mortgage.  He  had  a 
right  to  a  credit  by  way  of  deduction,  to  the  extent  of  the  sum 
realized  from  the  mortgaged  premise?;  but  the  sum  realized 
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was  the  net  proceeds  of  the  mortgage  sale,  and  not  the  gross 
proceeds  thereof. 
VL  The  plaintiff  is  entitled  to  judgment  upon  the  verdict 

By  the  Court.  Boswobxh,  J. — This  action  was  commenced 
prior  to  the  enactment  of  the  Code,  and  was  tried  in  November, 
1851.  The  questions  presented  to  us  for  consideration  arise 
upon  a  bill  of  exceptions  taken  at  the  trial,  and  are  Questions 
of  law  only.  I  am  of  opinion  that  the  charge  given  to  the  jury 
was  substantially  unexceptionable,  and  that  no  error  was  com- 
mitted at  the  trial,  unless  it  was  in  refusing  to  nonsuit  the 
plaintiff,  or  in  the  admission  of  evidence  against  the  objection 
of  the  defendant. 

An  exception  to  ths  whole  charge,  and  to  each  and  every 
part  thereof,  is  too  broad,  if  any  part  of  the  charge  be  correct. 
It  is  the  province  of  an  exception  to  a  charge  at  the  trial  to 
call  the  attention  of  the  judge  directly  to  the  objectionable  part, 
so  that  if  there  be  error  he  may  correct  it  at  once.  An  excep- 
tion to  the  whole  charge  is  too  broad,  unless  it  is  all  wrong ; 
and  the  addition  of  the  words,  "  and  each  part  of  it,"  makes  no 
difference.  (Janes  v.  Osgood-,  Court  of  Appeals,  April  16, 
1850.) 

The  first  question  is,  Was  there  sufficient  evidence  to  justify 
submitting  to  the  jury  the  question  whether  Hugh  Smith  made 
the  promise  stated  in  the  second  count  of  the  declaration  ?  The 
testimony  shows  that  on  the  22d  of  October,  1835,  at  a  public 
sale  at  the  Merchants'  Exchange  of  a  large  number  of  Wil- 
liamsburgh  lots,  the  plaintiff  purchased  eight,  as  the  highest 
bidder  for  the  same,  at  prices  amounting  in  the  aggregate  to 
$1,720. 

By  the  terms  of  sale,  ten  per  cent,  of  the  purchase  money 
was  to  be  paid  down,  the  balance  on  the  12th  of  November, 
when  deeds  were  to  be  delivered  to  the  purchaser,  who  was  to 
have  the  privilege  of  giving  his  bond  and  mortgage  for  seventy 
per  cent  of  the  purchase  money,  at  one,  two,  or  three  years,  at 
six  per  cent,  interest 

Subsequently,  but  on  what  day  does  not  expressly  appear, 
Powers,  the  owner  of  the  lots,  executed  and  delivered  to  Mur- 
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ray  a  deed  of  them,  dated  Nov.  12, 1835,  and  received  from 
Murray  his  bond,  and  also  his  mortgage  of  the  same  lots,  con- 
ditioned to  pay  $1,204,  on  or  before  the  12th  of  November, 
1838,  with  interest  semi-annnally  at  six  per  cent. — the  bond 
and  mortgage  both  declaring  that  they  were  given  to  secure 
the  payment  of  part  of  the  consideration  money  expressed  in 
the  deed  from  Powers  to  Murray.  The  $1,204  was  seventy 
per  cent,  of  such  purchase  money.  The  balance  of  such  pur- 
chase, being  $516,  was  in  fact  paid  by  Murray  to  Powers  on  the 
7th  of  December,  1835.  I  deem  the  date  of  this  payment  a 
significant  fact  in  connexion  with  other  evidence  given.  Whe- 
ther Powers  delivered  his  deed  to  Murray,  and  took  from  the 
latter  his  bond  and  mortgage,  before  or  on  this  day,  does  not 
expressly  appear.  If  before<then  those  papers  were  exchanged 
before  any  part  of  the  purchase  money  had  been  paid.  For 
the  $516,  which  included  the  ten  per  cent,  payable  on  the  day 
of  sale,  was  not  actually  paid  until  the  7th  of  December.  On 
the  latter  day,  Murray  executed  and  delivered  to  Hugh  Smith 
a  deed  of  an  undivided  half  of  the  eight  lots,  which  expresses 
its  consideration  to  be  $258,  being  precisely  half  of  so  much  of 
the  consideration  as  Murray  that  day  paid  to  Powers.  The 
deed  conveyed  to  Smith  an  undivided  half  of  the  eight  lots, 
"  subject  to  the  one  half  part  of  a  mortgage  of  $1,204,  given 
by  the  said  Peter  Murray  to  William  P.  Powers,  on  the  said 
lots,  thew12th  day  of  November,  1835,  with  interest  at  six  per 
cent,  payable  half-yearly." 

Smith  and  Murray  were  both  present  at  the  auction  sale  on 
the  22d  of  October,  1835,  and  stood  near  each  other  when  the  sale 
of  the  eight  lots  of  ground  was  going  on.  Murray  there  stated 
to  James  Moore,  in  the  presence  of  Smith,  that  Smith  "  was 
joined  with  him  in  the  purchasing  of  said  lots  of  ground  on 
that  day."  Smith  expressed  no  dissent  to  the  truth  of  this 
remark.  . 

There  can  be  no  doubt  that  Moore  speaks  of  a  conversation 
had  at  this  particular  sale.  -The  lots  were  sold  by  Mr.  Franklin 
as  auctioneer.  Moore  says  Franklin  was  auctioneer  at  the  sale 
of  which  he  was  testifying ;  that  he  himself  bought  in  four  lots, 
but  did  not  complete  his  purchase ;  that  he  knows  of  no  other 
sale  in  which  Murray  or  Smith  was  concerned;  and  that  both 
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Smith  and  Murray  purchased  at  that  sale.  Powers  says  that 
Moore  bought  four  lots  at  that  sale,  but  did  not  complete  his 
purchase.  I  think  the  conversation  of  which  Moore  testified 
took  place  at  the  time  of  the  sale  and  purchase  of  the  eight  lots 
in  question.  It  appears  that  Powers  made  a  statement  relative 
to  this  purchase,  in  the  form  of  an  account : 

Debiting  Murray  with  the  price    .        .        .    $1,720 
Crediting  him  with  the  amount  of  the  bond 

and  mortgage 1,204 

Striking  a  "  balance  to  be  paid  "  of      .        .       $516 

And  also  charging  him  for  drawing  the  bond  and  mortgage, 
and  the  expenses  of  acknowledging  and  recording  the  latter, 
amounting  to  $7  12}. 

There  was  evidence  tending  to  show  that  this  statement  had 
been  in  the  possession  of  Hugh  Smith,  and  that  he  had  written 
some  figures  thereon,  but  under  what  particular  circumstances, 
or  for  what  specific  purpose,  did  not  expressly  appear. 

It  further  appears  that  the  deed  from  Murray  to  Hugh  Smith, 
although  dated  the  13th  of  December,  was  acknowledged,  and 
the  county  clerk's  certificate  of  the  official  existence  and  signa- 
ture of  the  person  before  whom  it  was  made,  was  obtained  on 
the  7th  of  December.  They  bear  date  on  that  day,  and  the 
deed  was  recorded  on  the  11th  of  December,  two  days  prior  to 
its  date. 

The  subscribing  witness  to  the  deed  testifies  that  he  met  the 
plaintiff  and  another  gentleman  in  the  street.  Murray  said  he 
wanted  a  man  as  a  witness,  and  he  went  with  them  to  the  office 
of  Judge  Ingraham,  and  testified  to  the  identity  of  Murray. 
He  saw  no  money  paid  at  the  time.  This  acknowledgment 
being  made  and  certified,  the  certificate  of  the  county  clerk 
was  obtained,  and  on  the  same  day  Murray  paid  to  Powers  all 
of  the  consideration,  except  that  secured  by  the  bond  and 
mortgage  of  Murray.  If  in  point  of  fact  the  bond  and  mort- 
gage by  Murray  to  Powers,  and  the  deed  from  him  to  Murray, 
were  not  delivered  before  the  thirty  per  cent,  of  the  purchase 
money  or  any  part  of  it  was  paid,  then  the  evidenqp  would  be 
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quite  strong  to  show  that  the  delivery  of  the  deed  from  Powere 
to  Murray,  of  the  bond  and  mortgage  of  the  latter  to  the  former, 
and  payment  of  $516,  the  balance  of  the  purchase-money,  and 
the  delivery  of  the  deed  from  Murray  to  Smith,  and  payment 
by  the  latter  of  $258,  half  of  the  portion  of  the  purchase  money 
that  day  paid  to  Powers,  were  contemporaneous  transactions. 
It  will  be  borne  in  mind  that  the  consideration  expressed  in  the 
deed  from  Murray  to  Smith  is  just  one  half  of  the  part  of  the 
consideration  money  advanced  in  cash  to  Powers,  and  that  the 
deed  is  by  its  terms  made  "  subject  to  the  one  half  part  of  the 
mortgage  "  given  upon  the  eight  lots  to  secure  the  balance  of 
the  purchase  money. 

It  seems  to  me  that  the  evidence  was  sufficient  to  justify  the 
jury  in  finding  that  these  ,lots  were  bought  by  Murray  and 
Hugh  Smith  on  joint  account ;  that  Smith  advanced  one  half 
of  the  $516  paid  in  cash,  and  took  a  deed  of  an  undivided  half 
of  the  lots  thus  bought  on  joint  account,  on  a  promise  that  he 
would  pay  one  half  of  the  unpaid  part  of  the  purchase  money 
to  the  holder  of  the  mortgage  executed  as  security  for  the  pay- 
ment of  it  according  to  the  terms  of  payment  stipulated  in  the 
mortgage ;  that  there  was  sufficient  evidence,  exclusive  of  any 
to  result  from  the  fact,  that  the  deed  by  its  terms  conveyed  the 
undivided  half  of  the  lots  "  subject  to  the  one  half  part "  of 
the  mortgage. 

The  judge  charged  the  jury  that  the  deed  from  Murray  to 
Smith  imposed  no  obligation  upon  the  latter  to  pay  the  one  half 
part  of  the  bond  and  mortgage.  I  do  not  understand  the  de- 
fendant to  complain  that  this  was  not  sufficiently  favorable  so 
far  as  the  effect  of  the  deed  itself  was  concerned.  Such  a  deed, 
executed  since  the  Revised  Statutes  took  effect,  would  not, 
alone  and  of  itself,  obligate  the  defendant  to  pay  any  part  of 
such  bond  and  mortgage.  There  is  not  any  express  promise  to 
pay  it  found  in  the  deed,  nor  any  recital  of  the  fact  of  such  an 
agreement  having  been  made  contained  in  it. 

1R.S.  738,  §  140,  declares  that  "  no  covenant  shall  be  im- 
plied in  any  conveyance  of  real  estate,  whether  such  conveyance 
contain  special  covenants  or  not."  I  assume  that  the  fair 
meaning  of  this  statute  is  that  no  obligation,  covenant,  or  pro- 
mise to  do  or  pay  anything  shall  be  implied  against  either 
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party  to  such  conveyance,  from  the  conveyance  itself.  If  this 
be  so,  then  it  is  obvious  that  the  deed  itself  cannot  per  ee  be 
sufficient  evidence  of  any  promise  not  expressed  in  it  to  do  or 
pay  anything. 

Though  this  be  so,  I  think  the  law  must  be  deemed  to  be 
settled  in  this  state,  that  either  party  is  at  liberty  to  showfor 
any  purpose,  except  to  prevent  its  operating  as  a  valid  and 
effective  grant,  that  its  consideration  was  different,  greater,  or 
larger  than  that  named  in  it,  and  not  wholly  or  at  all  pecu- 
niary, in  a  suit  by  the  vendor  against  the  vendee  to  recover 
the  actual  consideration  agreed  to  be  paid,  or  in  a  suit  brought 
by  the  vendee  against  the  vendor  on  the  covenants  of  seizin, 
or  against  incumbrances.  (McCrea  v.  Purmont.  16  Wend. 
460 ;  Bingham  v.  Weiderwax^  1  Corns.  509 ;  Hwerly  v.  Becker ', 
4  Coins.  169.) 

If  the  latter  proposition  be  correct,  then  it  follows  that  any 
evidence  which  legitimately  tends  to  prove  that  the  deed  was 
executed  and  accepted  on  a  promise  by  Smith  to  pay  half  of 
the  mortgage  from  Murray  to  Powers  was  admissible.  The 
opinion  has  been  expressed  that  the  evidence  given  was  suffi- 
cient to  justify  the  jury  in  finding  that  fact.  If  no  improper 
evidence  was  admitted  against  the  objection  of  the  defendants, 
then  the  plaintiff  is  entitled  to  a  judgment  upon  his  verdict 

I  do  not  think  it  follows  that  although  the  deed  is  not  to  be 
deemed  of  itself  sufficient  or  any  evidence  of  such  a  promise, 
therefore  it  is  not  to  be  admitted  as  evidence  for  any  pur- 
pose. It  is  admissible  to  prove  the  fact  of  the  conveyance  of 
the  land,  and  what  interest  in  it  was  conveyed.  If  it  recited 
the  fact  that  it  was  made  upon  a  promise  of  Hugh  Smith  to  pay 
a  half  part  of  the  mortgage  in  question,  then,  on  proof  that  he 
accepted  the  deed,  and  entered  under  it  upon  the  premises 
conveyed  by  it,  the  deed  might  of  itself  be  sufficient  evidence 
of  the  making  of  the  recited  promise.  (Torrey  v.  The  Bank  of 
Orleans,  9  Paige,  649,  658-9 ;  S.  C.  7  Hill,  260.) 

Jhe  clause,  "  subject  to  the  one  half  part  of  the  mortgage," 
is  possibly  consistent  with  the  idea  that  Hugh  Smith  bought 
the  equity  of  redemption  of  an  undivided  half  of  the  lots,  sub- 
ject to  an  incumbrance  upon  them  to  the  extent  of  half  the 
amount  of  the  mortgage  without  any  promise  to  pay  it,  and 


NEW  YORK— JANUARY,  1853.  429 

Murray  v.  Smith. 

that  it  was  the  understanding  of  the  parties  that  it  was  optional 
with  him  whether  he  would  pay  it,  or  allow  the  lots  to  be  sold 
to  pay  it,  and  that  Murray  was  willing  to  sell  in  that  way, 
taking  the  risk  of  thfe  undivided  half  of  the  lots  being  at  all 
times  an  ample  security  for  the  one-half  of  the  mortgage  which 
he  was  personally  liable  to  pay.  However  this  may  be,  the 
clause  is  certainly  consistent  with  the  fact,  if  not  some  evidence 
of  the  fact,  that  the  deed  was  made,  delivered,  and  accepted 
upon  a  promise  of  Smith  to  pay  one  half  part  of  it. 

There  are  cases  which  strongly  favor  the  proposition  that  a 
deed  containing  such  a  clause  as  this,  and  executed  under  cir- 
cumstances operating  less  strongly  in  aid  of  it,  is  evidence  of, 
and  virtually  expresses  a,  promise  to  pay  the  mortgage  or 
encumbrance  subject  to  which  it  declares  itself  to  have  been 
made.  ( Wolveridge  v.  Steward,  9  Bing.  60,  Bosanquet,  J. ; 
Minor  v.  Terry,  dkc.  6  How.  P.  R.  211 ;  Jumd  v.  Jumel,  7 
Paige,  549-595.) 

But  conceding  that  it  was  neither  an  express  promise,  nor  of 
itself  evidence  of  a  promise,  to  pay  the  mortgage,  still  no  error 
was  committed  in  any  instruction  given  to  the  jury  respecting 
it.  The  jury  were  substantially  told  that  the  deed  imposed  no 
obligation  on  Smith  to  pay  one  half  of  the  bond  and  mortgage. 

The  statute  of  frauds  has  no  application  to  the  case.  It  may 
be  conceded  that  while  the  contract  remained  executory,  it  was 
not  binding  on  either  party,  yet  when  it  had  become  executed, 
by  a  conveyance  to  Smith  of  his  interest  in  the  joint  purchase, 
upon  his  promise  to  pay  half  of  the  original  contract  price,  the 
promise  could  be  enforced.  {Fish  v.  Dodge,  4  Corns.  307- 
311.) 

It  needs  no  citation  of  authorities  to  show  that  a  vendor,  who 
has  conveyed  to  a  purchaser  real  estate  sold,  may  recover  from 
him  the  Jnsideratfon  agreed  to  be  paid  for'  J  land  bo  sold 
and  conveyed. 

For  the  reasons  that  have  now  been  given,  we  all  agree  in 
the  opinion  that  the  motion  for  a  new  trial  should  be  denied,  if 
there  was  no  error  in  the  decision  of  the  judge, — admitting  as 
evidence  the  affidavit  of  Hugh  Smith,  the  two  letters  from  him 
to  the  plaintiff,  and  the  letter  of  Mr.  Pinckney  to  the  plaintiff. 

The  affidavit  was  made  in  October,  1846,  and  showed  that 
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other  land  had  been  purchased  of  one  Luther,  in  the  name  of 
Murray,  on  the  joint  account  of  himself  and  Hugh  Smith ;  and 
that  the  latter  was  interested  in  such,  purchase  to  two  thirds  of 
its  amount.  It  contained  no  allusion  to  the  purchase  in 
question. 

One  of  the  two  letters  was  dated  the  13th  of  January,  and 
the  other  the  3d  of  February,  1836.  They  do  not  allude  to 
this  transaction;  but  tend  to  show  an  intimacy  in  business 
transactions  between  the  two,  and  that  Mr.  Pinckney  acted  as 
the  legal  adviser  of  Murray,  as  well  as  of  Smith. 

The  letter  from  Mr.  Pinckney  to  the  plaintiff,  according  to 
its  terms,  inclosed  some  small  bills  alleged  to  be  against  the 
plaintiff  and  Hugh  Smith,  requesting  payment  the  next  day. 
There  is  no  evidence  that  Smith  saw  or  knew  of  the  contents  of 
this  letter. 

This  evidence  was  objected  to  by  the  defendant,  as  being 
inadmissible  for  any  purpose,  and  the  decision  of  the  judge 
admitting  it  w$s  excepted  to.  The  correctness  of  this  decision 
is  raised  by  a  bill  of  exceptions. 

The  plaintiff's  counsel  does  not  contend  that  this  evidence  is 
admissible  for  the  purpose  of  showing  that  the  purchase  in  ques- 
tion was  made  on  joint  account,  or  that  the  deed  to  Smith  was 
made  on  his  promise  to  pay  one  half  of  the  mortgage  as  a  part 
of  the  consideration  agreed  to  be  paid  for  the  land. 

But  it  is  contended  that  it  was  competent  to  show  the  situation 
of  Murray  and  Smith  towards  each  other,  that  they  had  had 
business  transactions  with  each  other  of  a  similar  character,  not 
with  a  view  to  establish  this  to  have  been  a  joint  transaction,  or 
that  the  deed  to  Smith  was  made  and  accepted  on  the  promise 
alleged,  but  for  the  purpose  of  leaving  the  evidence  tending  to 
establish  that  the  purchase  was  on  joint  account,  and  the  making 
of  the  alleged  promise,  unimpaired  in  any  respect  by  any  such 
considerations,  as  that,  if  a  joint  purchase,  it  was,  for  aught  that 
appeared,  a  transaction  between  entire  strangers,  and  the  only 
one  that  had  ever  occurred  between  them. 
*  On  the  other  hand,  it  is  insisted  that  the  evidence  was  not 
admissible  for  any  purpose ;  that  it  might  have  influenced  the 
jury  in  coming  to  the  conclusion  that  this  was  a  joint  transac- 
tion, and  that,  on  a  bill  of  exceptions,  the  court  is  not  at  liberty 
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to  speculate  upon  the  question  whether  the  other  party  was 
prejudiced  by  the  admission  of  improper  evidence  admitted 
against  his  objection,  but  that  if  it  has  been  thus  admitted,  he 
is  entitled  to  a  new  trial  as  a  matter  of  strict  right. 

In  Marquwnd  v.  Webb  (16  J.  R.  90),  an  incompetent  witness 
proved  a  fact,  which  was  fully  proved  on  the  trial  by  two  other 
witness^.  The  court  said  that  "  although  the  fact  proved  by 
him  waA  proved  by  two  other  witnesses,  we  cannot  say,  the 
cause  cortiing  before  us  on  a  writ  of  error,  that  his  evidence  may 
be  rejected  as  unnecessary."  On  this  ground  a  new  trial  was 
granted. 

In  Osgood  v.  ManhaUcm  Co.  (3  Oowen,  612,  618),  in  the 
court  for  the  correction  of  errors,  it  was  held,  that  if  improper 
evidence  be  given  in  the  court  below,  though  it  be  merely 
cumulative,  the  judgment  will  be  reversed. 

The  court  said :  "  It  is  well  settled,  that  if  improper  evidence 
be  given,  although  it  be  cumulative  only,  the  judgment  must 
be  reversed :  for  we  cannot  say  what  effect  such  evidence  may 
have  had  upon  the  minds  of  a  jury." 

In  Worratt  v.  Parmslee  (1  Corns.  519),  the  declarations  of 
Brower,  from  whom  both  parties  claimed  to  have  purchased  the 
property  in  controversy,  were  proved  on  the  part  of  the  defend- 
ant, to  the  effect  that  he  had  sold  the  property  to  the  defendant. 
The  plaintiff  objected  to  this  evidence,  and  excepted  to  the 
decision  admitting  it 

The  plaintiff,  in  a  subsequent  stage  of  the  trial,  called  Brower 
as  a  witness  in  relation  to  the  sale,  and  his  evidence  tended 
strongly  to  show  that  he  had  sold  the  property  to  the  defendant 
.prior  to  the  time  when  the  plaintiff  claimed  to  have  pur- 
chased it. 

The  court  said :  "There  are  many  cases  which  hold  that  an 
error  in  the  court  below,  which,  on  its  face  and  by  legal  neces- 
sity, could  do  no  injury,  is  not  cause  for  a  reversal  of  the  judg- 
ment. But  where  the  error  is  in  the  admission  of  illegal 
evidence,  which  bears  in  the  least  degree  on  the  question  in 
issue,  it  cannot  be  disregarded." 

There  are  cases,  in  which,  although  improper  evidence  was 
nearly  admitted,  the  courts  refused  to  interfere,  on  the  ground 
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that  exclusive  of  such  improper  evidence,  there  appeared  to  be 
enough  to  sustain  the  verdict  of  the  jury. 

On  examination,  it  will  be  found  that  those  decisions  were 
made  in  suits  in  which  the  question  arose  upon  a  case  containing 
all  the  evidence,  or  in  which  the  peculiar  office  of  a  bill  of 
exceptions  was  inadvertently  overlooked.  (Oowen  and  Hill's 
Notes,  787-8.) 

The  sole  object  and  end  of  evidence  is,  to  ascertain  the  truth 
of  the  several  disputed  facts  or  points  in  issue,  on  the  one  side 
or  the  other,  and  no  evidence  ought  to  be  admitted  to  any  other 
point.  As  it  is  a  rule  of  pleading,  that  the  issue  should  be  on 
a  material  point,  so  it  is  an  essential  rule  of  evidence,  that  the 
proof  should  be  material  and  relevant  to  the  issue.  (1  Stark. 
Ev.  169.) 

If  it  be  conceded,  as  I  think  it  must  be,  that  the  affidavit  and 
letters  were  not  competent  evidence  to  prove  the  truth  of  any 
issue,  for  the  reason  that  they  did  not  tend  to  prove  it,  it  is 
difficult  to  specify  any  ground  on  which  they  could  be  admitted 
for  any  purpose.  They  were  given  in  evidence  before  the  plain- 
tiff rested.  They  were  not  introduced  to  explain  any  fact  proved 
or  evidence  given  on  the  part  of  the  defendant.  If  their  admis- 
sion as  evidence  can  be  sustained,  it  must  be  for  the  reason  that 
they  are  competent  for  the  purpose  of  repelling  some  inference 
unfavorable  to  the  plaintiff,  which  a  jury  might  draw  from  his 
other  evidence,  or  for  the  reason  that  they  tend  to  prove  some 
material  issue.  There  is  no  ground  for  claiming  the  first  part 
of  the  proposition  to  be  true,  unless  the  latter  be  also  true. 
But  they  have  no  relation  to  the  matters  in  controversy,  and 
therefore  are  not  admissible  to  aid  in  establishing  the  truth  of 
the  plaintiff's  case. 

There  is  no  intrinsic  improbability  that  such  a  transaction 
occurred,  as  the  plaintiff  alleges.  Whether  it  did  or  not,  is  a 
matter  of  proof.  It  does  not  tend  to  establish  the  affirmative 
of  the  issue  in  this  case,  that  another  transaction  of  a  like 
character  had  taken  place  between  the  parties,  or  that  their 
business  relations  were  intimate ;  nor  can  such  evidence  be  given 
for  the  purpose  of  strengthening  the  evidence  given  to  prove 
the  alleged  promise,  or  to  divest  it  in  any  degree  of  any  unsatis- 
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factory  features  which  it  may  possess,  or  of  any  unfavorable 
inferences,  with  which  it  may  be  supposed  a  jury  may  justly 
regard  it. 

I  deem  this  evidence  inadmissible  for  any  purpose.  And 
although  I  should  not  have  felt  at  liberty  to  disturb  the  verdict, 
if  this  evidence  had  not  been  given,  yet  having  been  given 
against  the  objection  of  the  defendant,  and  an  exception  having 
been  taken  to  the  decision  admitting  it,  and  the  questions  as  to 
the  admission  of  it  being  raised  by  a  bill  of  exceptions,  the 
court,  according  to  the  decisions  cited,  have  no  discretion  to 
exercise,  in  determining  whether  a  new  trial  should  or  should 
not  be  granted.  Unless  a  discrimination  can  be  made  between 
this  case,  and  the  cases  of  Mwquamd  v.  Webb,  Osgood  v.  The 
Manhattan  Co.,  and  Worrall  v.  Parmdee,  the  defendant  would 
seem  to  be  entitled  to  a  new  trial,  as  a  matter  of  strict  right. 

The  reason  why  the  court  will  not  always  grant  a  new  trial 
on  a  case,  notwithstanding  it  appears  improper  evidence  was 
given  against  the  objection  of  the  defeated  party,  and  an  ex- 
ception taken  to  the  decision  admitting  it,  is,  that  a  case  is  sup- 
posed to  contain  the  whole  evidence,  and  if  the  court  of  review 
is  satisfied  that  substantial  justice  has  been  done,  and  that  the 
verdict  ought  to,  and  would,  have  been  the  same,  if  the  evi- 
dence excepted  to  had  not  been  given,  it  will  not  disturb  the 
verdict 

On  the  other  hand,  the  theory  of  a  bill  of  exceptions  is,  that  it 
contains  only  so  much  of  the  evidence  given  as  is  necessary  to 
properly  raise  the  points  sought  to  be  reviewed  on  error,  and 
therefore  the  court*  has  not  the  means  before  it  of  accurately 
judging  whether  the  objecting  party  may  or  may  not  haVe  been 
prejudiced  by  the  improper  evidence,  whose  admission  is  com- 
plained of.  It  may,  perhaps,  be  fairly  claimed,  that  the  bill  of 
exceptions  in  this  case  contains  all  the  evidence  given.  When 
the  plaintiff  rested,  the  defendant  moved  for  a  nonsuit  on  the 
ground,  among  others, "  that  the  evidence  did  not  support  either 
count  in  the  declaration." 

A  nonsuit  was  refused,  and  the  decision  of  the  court  ex- 
cepted to. 

One  of  the  points  argued  before  us  is,  that  the  court  decided 
erroneously  m  refusing  to  nonsuit    To  properly  present  this 

D.— If 
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question  before  us,  it  was  indispensable  that  all  the  evidence 
given  when  the  plaintiff  rested,  should  be  contained  in  the  bill 
of  exceptions.  As  it  is  drawn,  it  may  be  said,  perhaps,  that  it 
purports  to  contain  the  whole  of  it,  and  also  all  that  was  subse- 
quently given  by  the  defendant.  If  it  may  be  assumed  that 
the  bill  of  exceptions  contains  the  whole  evidence,  then  there 
would  seem  to  be  no  good  legal  reason  for  not  refusing  a  new 
trial  on  a  bill  of  exceptions,  if  in  the  same  case,  and  on  pre- 
cisely the  same  evidence,  one  would  be  refused  on  a  case  where 
the  evidence  was  objected  to,  and  the  decision  admitting  it 
excepted  to  in  the  same  manner  in  the  one  case  as  in  the  other. 

Whether  the  court  of  last  resort,  to  which  an  appeal  can  be 
taken  on  questions  of  law  only,  will  countenance  a  practice, 
which  may  create  the  necessity  of  incorporating  in  the  record 
the  whole  evidence,  and  of  reviewing  it,  in  order  to  determine 
whether  improper  evidence  may  or  not  have  prejudiced  the 
rights  of  the  party  excepting  to  its  admission,  it  is  unnecessary 
to  attempt  to  conjecture.  Unless  it  will  do  that,  I  cannot  resist 
the  conclusion,  that  the  exception  to  the  admission  of  the  evi- 
dence in  question  was  well  taken,  and  that  a  new  trial  should  be 
granted. 

My  brethren  being  of  the  opinion  that  under  all  the  circum- 
stances of  this  case,  the  verdict  should  not  be  set  aside  on  ac- 
count of  the  admission  of  this  evidence,  the  motion  for  a  new 
trial  must  be  denied,  and  a  judgment  in  the  proper  form  entered 
in  favor  of  the  plaintiff  on  the  verdict. 


Moegan  v.  Bank  op  State  of  New  Yoek. 

A  bank  paying  a  check;  payable  to  orde^  upon  a  forged  endorsement  of  the 
payee,  is  liable  for  the  amount,  either  to  the  payee  or  to  the  drawer,  whose 

.  funds  are  so  applied.  If  the  cheek  was  the  property  of  the  payee,  the  bank  is 
liable  to  him.  If  the  check  never  passed  to  him  by  a  delivery,  and  he  had  no 
interest  in  it  whatever,  the  liability  of  the  bank  is  to  the  drawer. 

Such  a  check  cannot  be  treated  as  payable  to  a  fictitious  person,  or  to  bearer ;  but 
the  payee,  being  a  real  person,  the  presumption  of  law  is  that  it  was  drawn 
with  the  intent  of  vesting  a  title  in  him,  and  in  him  alone. 
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Hence,  it  u  only  from  the  payee  that  a  third  person  can  derive  a  valid  title. 
If  the  check  never  became  the  property  of  the  payee,  it  is  a  necessary  inference 

that  it  was  obtained  and  put  into  circulation  by  fraud. 
Held,  upon  these  grounds,  that  the  plajntiff  was  entitled  to  recover  the  amount 

of  two  checks,  drawn  by  him  and  paid  by  the  defendants,  upom  the  forged 

endorsement  of  the  payees. 
Judgment  accordingly.- 

(Before  Oaklet,  Ch.  J.,  Paikb  and  Emorr,  J  J.) 

Jan.  20;  Jan.  29,  1858. 


The  plaintiff,  by  his  complaint,  demanded  judgment  for  the 
sum  of  $916tVt,  as  moneys  deposited  by  him  with  the  defend- 
ants, and  which,  upon  request,  they  had  refused  to  pay. 

^The  defence  was,  that  the  defendants  had  paid  to  the  order 
of  the  plaintiff,  upon  two  checks  drawn  by  him,  one  dated  April 
29th,  1852,  for  the  sum  of  $291TJy  ;  the  other  dated  May  3d, 
1852,  for  $445Tyv ;  the  whole  sum  demanded  by  the  complaint 

The  cause  was  tried  before  Mr.  Justice  Duer  and  a  jury  on 
the  10th  of  November,  1852. 

Upon  the  trial  the  plaintiff's  counsel  read  in  evidence  the 
following  stipulation,  signed  by  the  attorneys  of  the  parties : — 

This  action  being  brought  to  determine  the  disputed  ques- 
tion of  the  defendants'  right  to  charge  the  plaintiff  in  account 
with  the  amount  of  two  checks  drawn  by  him  upon  the  defend- 
ants to  the  order  of  G.  W.  Gorlies  &  Co.,  one  dated  April  29, 
1852,  for  two  hundred  and  seventy-one  dollars  and  four  cents, 
and  one  dated  May  3, 1852,  for  four  hundred  and  forty-five  dol- 
lars and  eighty-eight  cents,  the  endorsements  upon  which  are 
alleged  to  be  forgeries,  it  is  stipulated  by  the  defendants  that 
they  will  admit  upon  the  trial  the  deposit  by  the  plaintiff  with 
them  of  the  sum  of  seven  hundred  and  sixteen  dollars  and 
ninety-two  cents,  as  averred  in  the  complaint,  and  a  request 
made  of  them  by  the  plaintiff,  before  the  commencement  of 
this  action,  to  pay  him  the  said  sum,  and  their  refusal  so  to  do 
by  reason  of  their  claim  to  charge  him  with  such  checks,  and 
that  at  the  time  of  such  request,  the  said  sum  of  seven  hundred 
and  sixteen  dollars  and  ninety-two  cents  remained  on  deposit 
to  his  credit,  unless  he  is  properly  chargeable  with  suoh  checks. 
And  the  plaintiff  stipulates  to  acfonit,  for  the  purposes  of  this 
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action,  that  if  he  is  chargeable  with  such  checks,  he  had  no 
funds  on  deposit  with  the  defendants  at  the  time  of  such 
request. 

The  plaintiff  thereupon  rested. 

The  defendants'  counsel  then  produced  two  certain  checks, 
in  the  words  and  figures  following : — 

"Noi498. 

"  New  York,  April  29th,  1852. 
«  Bank  of  the  State  of  New  York. 
"  Pay  the  order  of  G.  W.  CorKes  &  Co.,  Two  hundred  and 
seventy-one  TyT  Dollars.  • 

"M.  Morgan. 

"$271^. 

(Endorsed) 

"G.  W.  Cobubb  &  Co," 

"No.  519. 

"  New  York,  May  3d,  1852 
«  Bank  of  the  State  of  New  York. 
"  Pay  the  order  of  G.  W.  Corlies  &  Co.  Four  hundred  and 
forty-five  AV  Dollars. 

"M.  Morgan. 

«$445AV 

(Endorsed) 

"  G.  W.  Corlihs  &  Co." 

The  plaintiff's  counsel  admitted  that  said  checks  were  signed 
by  the  plaintiff,  but  did  not  admit  that  said  checks  had  been 
endorsed  by  the  payees  thereof,  and  contended  that  the  defend- 
ants were  bound  to  prove  the  genuineness  of  the  endorsements 
appearing  thereon. 

The  presiding  justice,  however,  ruled  and  decided,  for  the 
purposes  of  the  trial,  that  in  respect  of  the  genuineness  of  such 
endorsements,  the  burden  of  proof  was  upon  the  plaintiff  to 
show,  that  they  were  not  genuine,  to  which  decision  the  plain- 
tiff's counsel  excepted. 
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The  plaintiff  then  called  as  a  witness, 

George  W.  Corlies,  who,  being  duly  sworn,  testified  as  fol- 
lows : — I  am  a  member  of  the  firm  of  GL  W".  Corlies  &  Co., 
which  is  composed  of  myself  and  Royal  H.  Waller,  and  was  so 
in  May  and  April,  and  up  to  first  November.  (Checks  shown 
to  him.)  These  signatures  are  not  in  the  handwriting  of  our 
firm,  or  of  any  clerk  thereof 

Oro88-exammed*-~'V?e  never  had  any  dealings  with  Matthew 
Morgan ;  he  did  not  owe  us  anything ;  the  checks  were  never 
in  our  possession*  and  were  never  delivered  by  anybody  to  us, 
or  for  our  firm* 

The  jury,  thereupon,  by  direction  of  the  court,  found  a  ver- 
dict for  the  plaintiff  in  the  sum  of  seven  hundred  and  thirty- 
nine  dollars  and  ninety-one  cents,  subject  to  the  opinion  of  the 
court,  on  a  case  to  be  made,  with  liberty  to  either  party  to  turn 
the  same  into  a  bill  of  exceptions 

W.  M.  Jfoarte)  for  plaintiff. 

The  judge  upon  the  trial  stated  that  he  had  no  doubt  of  the 
right  of  the  plaintiff  to  recover,  and  it  was  at  the  request  of  the 
counsel  that  he  took  the  verdict  subject  to  the  opinion  of  the 
court  He  said  then  all,  that  I  deem  it  necessary  to  say  now, 
that  there  was  nothing  in  the  case  to  prevent  the  application 
of  the  general  rule ;  that  a  bank  can  only  justify  the  payment 
of  a  check  payable  to  order,  by  proving  the  endorsement  of  the 
payee,  as  well  as  the  signature  of  the  drawer,  to  be  genuine. 
When  either  is  shown  to  be  forged,  the  bank  must  be  liable  to 
the  person  entitled  to  the  funds  wrongfully  paid — generally  the 
payee  is  the  person  so  entitled — but  the  proof  in  this  case  esta- 
blishes the  right  of  the  plaintiff.  He  therefore  demands  judg- 
ment upon  the  verdict  • 

A.  W.  Clown,  jun.,  contra. 

The  issue  to  be  tried  was  the  forgery  of  the  endorsements, 
and  it  was  rightly  held  that  the  affirmative  rested  upon  the 
plaintiff.  I  say  rightly  held,  because  the  plaintiff  is  substan- 
tially the  party  averring  the  fact  in  dispute ;  because  the  person 
for  whom  the  checks  were  drawn  is  a  matter  within  his  cogni- 
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sance,  and  not  within  the  cognisance  of  the  defendant ;  finally, 
because  the  checks  bearing  endorsements  according  to  their 
tenor,  and  being  paid  by  the  defendants,  the  presumption  of 
law  is  in  favor  of  their  being  honest  endorsements. 

Banks  are  responsible  for  forgeries  and  alterations,  but  it 
would  be  as  reasonable  to  require  them  to  prove  the  sum  in  a 
check  to  be  that  originally  written,  as  to  prove  the  party  to 
whose  order  a  check  is  drawn. 

The  plaintiff  proved  by  G.  W:  Corlies,  that  the  endorsement 
was  not  that  of  his  firm ;  the  defendants  proved  by  the  same  wit- 
ness, that  the  check  was  not  theirs.  So  far  there  was  no  proof 
of  forgery,  but  some  proof  of  the  payee  being  a  fictitious  person ; 
in  which  case  the  check  was  payable  to  bearer.    (1  Corns.  113.) 

If  G.  W,  Corlies  &  Co.  were  the  payees,  as  they  had  no  inte- 
rest in  the  checks,  the  holder  and  the  bank  had  a  right  to  treat 
the  bill  as  payable  to  bearer ;  or,  if  the  check  was  given  by  the 
plaintiff  to  a  third  party,  not  G.  W.  Corlies  &  Co.,  the  plaintiff 
thereby  authorized  him  to  endorse  it,  and  is  estopped  from  deny- 
ing the  genuineness  of  the  endorsement. 

x-x  By  the  Court.  Paine,  J. — Although  no  explanation  was 
U  given  upon  the  trial  of  the  purposes  for  which  the  checks  were 
drawn,  nor  of  the  circumstances  under  which  they  passed  from 
the  possession  of  the  plaintiff,-  it  seems  to  us,  there  is  no  reason- 
able ground  upon  which  his  right  to  recover  in  this  action  can 
be  doubted.  "When  a  bill  or  check  is  payable  to  order,  to  jus- 
tify the  application  to  its  payment  of  the  funds  of  the  drawer, 
it  must  be  proved  that  the  required  order  was  in  fact  given — in 
other  words,  it  must  be  proved  that  the  endorsement  was  ge- 
nuine— and  the  burden  of  this  proof  rests  upon  the  person  or 
bank  upon  whom  the  bill  or  check  is  drawn.  Where  the  en- 
dorsement of  the  payee  is  shown  to  be  forged,  the  payment  of 
a  check  by  the  bank  is  in  its  own  wrong,  and  can  never  be  set 
up  as  a  defence  against  the  person  whose  rights  it  violated,  or 
whose  funds  are  misapplied.  In  all  such  cases,  the  bank  must 
be  liable  to  some  person  to  the  extent  of  such  wrongful  pay- 
ment. If  the  check  at  the  time  was  the  property  of  the  payee, 
it  is  to  him  that  the  bank  is  liable ;  but  if  it  had  never  passed 
into  his  hands1  and  he  had  no  interest  in  it  whatever— and  3uch 
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are  the  facts  in  the  case  before  *us — they  are  the  funds  of  the 
drawer  that  have  been  misapplied,  and  which  the  bank  is  bound 
to  replace.  It  is  the  plaintiff,  therefore,  who  is  entitled  to  main- 
tain this  action. 

It  is  impossible  for  us  to  treat  these  checks  as  payable  to 
bearer  or  to  a  fictitious  person ;  as  the  payees  are  real  persons, 
the  presumption  of  law  is,  that  the  checks  were  drawn  with  the 
intent  of  vesting  the  title  in  them,  and  in  them  alone.  Conse- 
quently, it  was  only  from  them  that  a  title  could  be  derived,  and 
only  upon  a  title  given  by  them>  and  evidenced  by  their  endorse- 
ment, that  a  valid  payment  could  be  made.  As  the  checks  were 
never  delivered  to  them,  and  they  were  not  the  holders  of  them 
at  any  time  for  value,  or  otherwise,  it  seems  to  us  a  necessary 
inference  that  it  was  by  the  fraud  of  some  third  person  that  the 
checks  were  obtained  and  put  into  circulation.  The  loss  result- 
ing from  this  fraud  the  defendants  must  sustain,  and  against 
its  perpetrator  must  seek  their  remedy. 

The  supposition  that  the  plaintiff  delivered  the  checks  to  some 
third  person,  to  whom  he  gave  an  authority  to  put  them  into 
circulation  by  endorsing  the  name  of  the  payees,  is  something 
worse  than  gratuitous.  We  reject  it  wholly — there  is  no  proof 
of  such  a  delivery,  and  the  plaintiff  could  give  no  such  author- 
ity— and,  assuredly,  we  shall  not  impute  to  him,  in  order  to 
protect  the  defendants,  the  design  of  enabling  a  third  person, 
by  means  of  a  forgery,  to  effect  a  fraud. 

The  plaintiff  must  have  judgment  upon  the  verdict 


Paesons  v.  Travis  and  the  Mayor,  &c,  of  New  York. 

The  court  will  not  restrain  the  erection  and  continuance  of  *  lamp-post  and  lamp  in 
front  of  or  near  a  dwelling-house,  upon  the  ground  that  it  is  a  nuisance  to  the 
owner  or  inhabitants,  unless  the  fact  that  it  is  so  is  clearly  established  by  the 
proofs. 

Whether  such  an  erection  shall  be  permitted  or  continued,  rests  in  the  discretion  of 
the  corporation  of  the  city,  and  when  no  special  injury  is  shown,  the  court  hat 
no  right  to  restrain  the  exercise  of  this  discretion. 

Judgment  dismissing  complaint  affirmed  with  costs. 
(Before  Campbell,  Boswobtb,  and  Emmetx,  XJ.) 
Dec  6, 1852;  Feb.  46, 1868. 
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Tms  was  an  appeal,  by  the  plaintiff,  from  a  judgment  at 
special  term,  dismissing  the  complaint  with  costs. 

The  following  is  an  abstract  of  the  pleadings : — 

The  complaint  alleges  that  the  plaintiff  is  the  owner  of  the 
house  and  lot  No.  8  Barclay  street,  in  the  city  of  New  York; 
that  the  house  is  twenty  feet  wide  on  first  story,  and  twenty- 
five  feet  wide  on  the  second  story ;  that  attached  to  the  house 
is  a  vault  twenty-five  feet  wide,  built  under  the  side-walk ;  that 
between  this  house  and  No.  10  Barclay  street,  there  is  an  alley- 
way ten  feet  wide,  half  under  each  house,  running  back  the 
whole  length  of  the  lots;  that  the  vault  extends  to  the  centre 
of  the  alley-way ;  that  the  plaintiff's  house  is  intended  for  a 
store  on  the  first  story,  and  a  dwelling-house  in  the  upper  part ; 
that  the  defendant,  Travis,  has  put  down  a  lamp-post  in  the 
street,  so  sunk  as  to  be  two  feet  and  a  half  within  the  extreme 
line  of  the  plaintiff's  side-walk  (supposing  it  to  extend  to  the 
centre  of  the  alley-way)*  that  in  sinking  the  lamp-post,  the 
plaintiff's  vault  was  injured ;  that  the  lamp  is  so  constructed  as 
to  be  an  annoyance  and  injury  to  his  house ;  that  plaintiff  is 
injured  two  hundred  dollars  a  year  in  the  rent  of  the  upper 
part  of  the  house,  the  tenant  being  willing  to  pay  that  much 
more  if  it  is  removed ;  that  the  lamp  is  lighted  nightly ;  that  it 
is  not  required  in  the  street;  that  the  defendant  Travis  justifies 
himself  by  the  alleged  permission  of  the  Corporation,  &c. 

Asks  for  an  injunction  order,  pendente  Ute,  against  lighting 
the  lamp,  &c,  and  for  a  final  judgment  of  removal,  &c. 

The  answer  of  the  defendant  Travis  denies  that  the  boundaries 
of  No.  8  Barclay  street  extend  to  the  location  of  the  lamp-post. 
Alleges  that  the  Messrs.  Meeks  own  the  fee  of  the  alley-way,  and 
that  they  have  given  permission  to  the  defendant,  Travis,  to  put 
the  lamp-post  down.  Denies  any  injury  to  the  plaintiff's  vault 
in  sinking  the  lamp-post,  or  any  injury  to  the  plaintiff's  pro- 
perty in  any  way,  by  reason  of  its  being  put  down.  Alleges 
that  it  is  benefited  by  it ;  alleges  also  that  the  plaintiff's  house 
is  a  gambling  house,  &c. ;  that  the  lamp  is  a  public  convenience, 
and  that  besides  the  Messrs.  Meeks,  the  agents  of  the  Corporation 
have  assented  to  the  lamp-post  being  put  down,  Ac. 

The  reply  of  the  plaintiff  alleges  mainly  that  DavidHosack  was 
the  original  owner  of  Nos.  8  and  10  Barclay  street,  and  of  the 
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alley-way  and  premises  in  the  rear ;  that  he  fashioned  the  pre- 
mises in  their  present  form;  that  they  have  remained  so  for 
twenty-five  years  and  upwards,  and  denies  generally  all  allega- 
tions of  new  matter  in  the  answer. 

The  Corporation  demurred  generally  to  the  complaint  for 
want  of  equity. 

The  cause  was  heard  before  Mr.  Justice  Campbell,  upon  the 
issues  of  feet  and  of  law,  upon  the  13th  of  November,  1851,  and 
upon  the  24th  of  January,  1852,  he  dismissed  the  complaint  as 
to  all  the  defendants  with  costs. 

The  learned  judge  made  and  caused  to  be  filed  the  following 
statement  of  the  grounds  of  his  decision : — 

"  I  found  in  this  case  that  the  alley-way  mentioned  in  the 
pleadings  and  evidence,  belonged  to  Meeks,  the  landlord  of 
defendant  Travis,  that  the  lamp-post  in  question  was  put  down 
by  the  defendant  Travis,  by  and  with  the  consent  and  permission 
of  Meeks  and  the  Corporation,  which  consent  and  permission 
they  had  a  right  to  give.  That  the  plaintiff  had  been,  by  him- 
self and  his  grantors,  for  more  than  twenty  years  in  undisturbed 
possession  of  the  vault  mentioned  in  the  pleadings  and  evidence, 
but  I  considered  that  such  enjoyment  of  the  vault  so  far  as  the 
same  extended  under  the  front  of  the  alley-way  in  question, 
gave  to  the  plaintiff  simply  an  easement,  and  carried  no  right 
to  the  surface  of  the  street  or  side-walk ;  I  further  found  that 
the  lamp  and  lamp-post  were  not  a  nuisance. 

"  On  the  trial  and  argument  of  the  case,  it  was.  agreed  by  the 
respective  counsel,  that  the  demurrer  interposed  by  the  Cor- 
poration should  be  treated  and  considered  as  a  general  de- 
murrer. 

"  I  thereupon  decided,  that  the  plaintiff  did  not  show  a  right 
to  have  the  lamp-post  removed,  and  that  he  could  not  in  this 
suit  recover  any  damages,  and  I  ordered  the  complaint  to  be 
dismissed  as  to  all  the  defendants  with  costs. 

"  William  W.  Campbell. 

"  To  the  several  conclusions  of  law  above  contained  and  de- 
cided the  plaintiff's  counsel  then  and  there  duly  excepted. 

"W.W.  0," 
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The  case  was  now  heard  upon  the  pleadings,  proofs,  and  ex- 
ceptions. 

J.  Oraha/m,  for  the  plaintiff  and  appellant,  insisted  that  the 
judgment  ought  to  be  reversed  upon  the  following  grounds : — 

I.  It  was  not  necessary  to  show  pecuniary  damage  to  entitle 
the  appellant  to  a  judgment  for  a  perpetual  injunction  order 
against  the  lamp  and  lamp-post  in  question,  or  for  judgment 
of  removal,  &c.  If  it  can  be  seen  that  Travis  intended  to  do 
him  an  injury,  or  that  such  is  the  ine  rotable  result  of  Travis's 
act,  an  injunction  order  is  proper.  The  highest  office  of  an 
injunction  is  prevention,  and  prevention  in  time,  before  injury. 

The  rule  of  the  "Code"  as  to  irreparable  injury,  &c,  means 
injunction  orders,  made  pendente  lite.    Code,  §  219. 

This  case  is  analogous  to  an  application  for  judgment  restrain- 
ing the  use  of  a  trade  mark.  Show  the  fact,  the  violation  of 
right,  and  damage  is  matter  of  presumption.. 

II.  If  the  court  can  see  no  good  reason  for  Travis  sinking  the 
lamp-post  (its  unusual  construction,  and  its  not  being  ostensibly 
connected  with  his  business  being  unexplained),  it  is  bound  to 
infer  that  it  was  intended  to  injure  or  annoy  the  appellant,  par- 
ticularly when  such  is  its  necessary  or  unavoidable  effect  {The 
M*  cfe  H.  R.  R.  Co.  v.  Archer  &  Ors.,  6  Paige,  83 ;  OaUin  v. 
Valentine,  9  id.  575.) 

III.  It  is  perfectly  immaterial  in  whom  the  fee  of  the  side- 
walk in  question  vests  or  resides,  whether  in  the  Corporation, 
the  Messrs.  Meeks,  or  the  appellant ;  as  a  part  of  the  public 
highway  or  street,  it  is  under  the  control  of  the  Corporation, 
to  be  controlled  only  for  the  public  benefit  and  public  use. 
Whether  the  Corporation  is  to  be  looked  upon  as  controlling 
its  own  property,  or  merely  exercising  a  fiduciary  right  of  con- 
trol over  the  property  of  another,  the  use  or  appropriation  in 
every  instance  is  or  must  be  the  same,  i.  e.  for  the  benefit  of 
the  public.  The  Corporation  is  a  public  body,  existing  for  pub- 
lic purposes.  For  its  rights  over  the  streets  of  the  city,  see 
Drake  v.  H.  R.  R.  Co.,  7  Barb.  S.  C.  R.  508 ;  as  illustrative  oi 
this  principle,  see  State  of  i\T.  Y.  v.  CUy  of  Buffalo,  2  Hill, 
434 ;  Hodges  v.  Same,  2  Den.  110 ;  Adriance  v.  The  Mayor,  <6c., 
1  Barb.  S.  0.  R.  19 ;  Lawrence  v.  The  Mayor,  &c.,  2  id.  577 ; 
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Broom  v.  Same,  8  id.  254;  Ifalstead  v.  Same,  5  id.  218,  S.  0. 
in  error,  3  Oomst  430 ;  Reynolds  v.  The  Mayor,  &c.  of  Albany, 
8  id.  597. 

IV.  If  the  fee  of  the  side-walk  in  question  vests  in  the  ap- 
pellant, he  is  entitled  to  maintain  his  action  on  both  or  one  of 
two  grounds,  vis. : 

1.  Because  putting  down  the  lamp-post  was  a  permanent  ap- 
propriation of  his  fee  below  the  surface.  The  surface  is  alone 
subject  to  the  public  use. 

2.  Because  of  the  annoyance  or  discomfiture  necessarily  oc- 
casioned to  the  appellant,  or  the  occupants  of  his  property,  by 
light  reflected  from  a  lamp,  constructed  as  the  one  in  question. 

If  the  lamp-post  is  offensive  to  the  eye,  why  is  he  not  entitled 
to  the  removal  of  it? 

V.  The  appellant  is  the  owner  of  the  side-walk  for  the  width 
of  twenty-five  feet  up  to  the  centre  of  the  alley-way.  The  deed 
from  Dr.  Hosack  conveyed  the  house  and  lot  No.  8  Barclay 
street,' "with  the  tenements,  hereditaments,  and  appurtenances 
thereunto  belonging,  or  in  any  wise  appertaining,"  in  fee,  a  fee 
in  every  particular  of  the  grant. 

Was  not  the  vault  a  tenement? 

For  "  tenement"  see  2  B.  Blacks.  Corns.  16, 17. 

If  the  vault  was  granted  in  fee,  the  grantee  took  the  same 
estate  in  every  necessary  incident  as  in  the  thing  granted. 

For  presumptions  as  affecting  grants,  see  2  Ph.  Ev.  (Cow.  & 
Hill's  Ed.)  303,  304,  notes ;  4  Kent's  Corns.  466-469. 

Again, — The  vault  merged  the  fee  of  the  soil.  The  soil  was 
dedicated  to  it.  It  appropriated  the  entire  beneficial  use  of  the 
soil.  The  land  is  capable  of  little  or  no  beneficial  use  besides. 
Although  such  a  thing  can  exist  as  one  person  owning  the  sur- 
face of  the  soil  in  fee,  and  another  owning  an  estate  in  fee 
above  or  below  the  surface  (Humphries  v.  Brogden,  12  Adol. 
&  El.  738 ;  S.  0.  64,  E.  C.  L.  R.  738),  it  is  not  to  be  implied— 
in  must  be  created  by  express  grant.  If  left  to  itself,  the  law 
will  presume  against  a  complication  of  estates  in  fee. 

VI.  Although  the  deed  from  the  heirs  of  David  Hosack  to 
the  Messrs.  Meeks  purports  to  convey  the  alley-way,  bounding 
in  front  on  Barclay  street,  that  does  not  carry  the  fee  in  the 
land  to  the  centre  of  the  street ;  for  the  fee  of  that  part  of  the 
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property  had  already  been  attached  to  the  vault  of  No.  8  Bar- 
clay street,  and  passed  as  an  incident  of  the  grant  of  that  pro- 
perty. This  latter  grant  being  antecedent  to  the  former,  the 
heirs  of  Hosack  could  make  no  larger  grant  than  he  could,  or 
could  convey  no  right  but  what  he  could.  The  case,  therefore, 
on  this  branch  of  it,  is  to  be  looked  at  with  reference  to  what 
Hosack  could  have  granted  to  the  Meeks,  if  he  and  not  his  heirs 
had  executed  the  deed  to  them.  He  fashioned  the  premises 
Nos.  8  and  10  Barclay  street,  with  these  vaults  extending  to  the 
centre  of  the  alley-way,  and  his  heirs  are  estopped  by  his  acts. 

Can  it  be  said  that  he  intended  to  reserve  any  interest  in  the 
soil  below  the  vault,  or  between  the  arch  and  the  flagging  of 
the  side-walk?  Can  it  be  supposed  that  he  had  such  a  thing 
in  his  mind  when  he  first  deeded  to  Townsend  ?  Or  can  it  be 
supposed  that  he  did  not  consider  the  fee  entirely  appropriated 
or  dedicated  to  the  vault?  If  it  can  be  seen  that  the  intention 
of  the  party  is  narrower  than  the  presumed  effect  of  his  act,  in- 
tention may  prevail,  but  is  it  so  here  ? 

The  deed  then  from  the  heirs  of  Hosack  to  the  Meeks  abutted 
the  alley-way  upon  Barclay  street  as  a  space  and  not  as  a  line. 
(MacLacMan  v.  Hammond,  1  Sand.  S.  C.  E.  323.) 

It  is  not  disputed  that  Barclay  street  is  within  that  section 
of  the  city  where  the  fee  of  the  streets  does  not  vest  in  the  Cor- 
poration. (19  Wend.  659 ;  Laws  of  K  T.,  Webst.  Ed.,  Vol.  ii., 
p.  92 ;  Laws  of  K  Y.,  Webst.  &  Skin.  Ed.,  Vol.  v.,  p.  125.) 

This  street  w&s  laid  out  in  1763,  and  the  old  common  law 
rule  of  "  usque  ad  inedAwm  fibum  vim  "  applies.    (20  Wend.  96.) 

VH.  Even  if  the  fee  of  the  side-walk  vests  in  the  Messrs. 
Meeks,  and  their  permission  to  Travis  to  put  down  the  lamp- 
post was  sufficient — if  it  was  not  put  down  for  a  legal,  useful 
purpose — the  appellant  is  entitled  to  have  it  removed ;  a  mis- 
chievous exercise  of  a  right  is  not  tolerated.  (Zasala  v.  Holr 
brook,  4  Paige,  169.) 

Even  if  the  lamp-post  was  connected  with  Travis's  business 
(and  there  is  no  proof  or  pretence  of  such  a  thing  in  the  case), 
the  keeping  of  a  "  pistol  gallery  "  is  illegal,  and  the  lamp-post, 
as  connected  with  such  a  business,  must  fall  also.  {Tanner  v. 
Trustees  of  Albion,  5  Hill,  121.) 

VIII.  Under  any  circumstances  the  appellant  was  entitled 
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to  a  judgment  for  the  damage  done  to  this  vault  in  sinking  the 
lamp-post.  The  proof  was  sufficient  to  show  and  sustain  a 
claim  for  some  damage. 

The  defendant,  Travis,  knew  who  it  was  he  employed  to  sink 
the  post,  and  could  have  produced  whoever  it  was  to  show  that 
no  injury  was  done  to  the  vault  The  better  proof  was  with 
him.  Enough  was  shown  to  put  him  on  his  defence  as  to  the 
fact    He  offered  no  proof  on  the  point,  and  so  conceded  it. 

Justice  Campbell  does  not  question  the  sufficiency  of  the 
proof,  but  excluded  it  entirely  from  consideration.  In  this  he 
erred.  All  the  rights  of  the  parties,  as  connected  with  the 
sinking  of  the  lamp-post,  the  right  to  put  it  there,  the  damage 
done  to  the  vault  in  sinking  it,  &c,  should  have  been  (certainly 
ought  to  be)  finally  and  definitively  passed  upon  in  the  present 
action. 

IX.  The  Corporation  and  their  agents  were  a  necessary,  cer- 
tainly a  proper  party  to  the  action.  The  complaint,  in  one 
aspect  of  it,  savored  of  the  old  "  bill  of  peace,"  and  was  intended 
to  prevent  a  substantial  disappointment  of  the  objects  of  the 
action  by  the  Corporation,  throngh  ite  agents  giving  a  permiaeion 
to  some  one  else  to  maintain  the  lamp-post,  which  might  have 
been  the  case  had  Travis  sold  it,  or  surrendered  the  permission 
given  to  him.  Without  the  Corporation  and  its  agents,  as  par- 
ties, the  action  would  have  reached  Travis  alone,  when  the 
prayer  for  judgment  in  the  complaint  shows  a  desire  to  avoid 
a  multiplicity  of  suits  by  determining  the  right  of  the  Corpora- 
tion,  under  the  circumstances,  to  give  permission  to  Travis  or 
any  one  else. 

.  In  other  words,  the  object  of  the  action  was  to  try  or  test  the 
right  of  the  Corporation  to  give  the  permission  to  Travis  to  put 
down  a  lamp-post  for  his  own  private  purposes,  to  the  annoy- 
ance or  injury  of  the  appellant  or  any  one  else,  and  the  right 
of  Travis  to  act  upon  this  permission ;  and  also  to  recover 
against  Travis  the  value  of  the  injury  done  to  the  appellant's 
vault,  an  item  of  claim  growing  out  of  his  act  and  therefore 
confined  to  him. 

X.  By  their  demurrer,  the  Corporation  and  their  agents 
admit  the  whole  of  the  appellant's  case  as  alleged  in  his  com- 
plaint, the  loss  of  rent,  the  injury  in  other  respects  to  the  appel- 
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lant's  property ;  that  they  haye  been  applied  to  to  remove  the 
lamp-post ;  that  it  is  unnecessary,  an  obstruction  in  the  public 
street,  &c.,  &c.  The  demurrer  as  to  them  should  have  been 
overruled  with  costs,  or  final  judgment  pronounced  against 
them.  No  one  will  pretend,  no  matter  what  control  they  are 
entitled  to  over  the  public  streets,  that  they  have  a  right  to 
appropriate  any  part  of  them  permanently  to  one  individual  at 
the  expense  of  another,  when  they  know  too,  that  not  only  the 
individual  complaining,  but  the  public  generally,  are  or  must 
be  interfered  with  in  their  enjoyment  of  the  streets.  Yet  this 
is  what  these  defendants  have  virtually  brought  their  case  to 
by  their  demurrer. 

The  court  may,  in  its  discretion,  still  allow  th&n  to  plead 
over,  on  terms.    (Code,  §  172.) 

XL  Any  recovery  against  the  defendant,  Travis,  entitles  the 
appellant  to  costs. 

A.  J.  WiUard,  for  respondents,  contended  that  the  judgment 
ought  to  be  affirmed,  and  insisted  that, 

L  The  loous  in  quo  was  not  the  soil  and  freehold  of  the  plain- 
tiff, so  as  to  enable  him  to  maintain  an  action  for  trespass 
upon  it. 

1.  The  lamp-post  was  erected  in  Barclay  street,  in  front  of 
premises  belonging  to  the  defendant's,  Travis,  lessor. 

2.  The  fee  of  the  land  covered  by  the  streets  in  the  lower 
portion  of  the  city  of  New  York,  of  which  the  present  street  is 
one,  vests  in  the  owner  of  the  adjoining  property,  subject  to  the 
easement  belonging  to  the  public 

3.  The  plaintiff  therefore,  never  having  been  seized  of  the 
locus  in  quo,  cannot  maintain  an  action  of  trespass. 

II.  The  plaintiff  has  not  been  disturbed  in  any  easement  or 
right  of  enjoyment  connected  with  the  premises  owned  by  him. 

1.  The  erection  of  lamp-posts  and  lamps  is  incident  to  the 
easement  enjoyed  by  the  public  in  the  highway ;  and  if  any 
one  has  a  right  to  complain,  it  is  the  public  alone.  {Drake  v. 
Hudson  Hiver  RanJ/road  Compaavy.) 

2.  A  lamp-post,  erected  or  permitted  to  be  erected  by  the 
public  authority,  is  a  lawful  use  of  the  highway y  and  does  not 
create  a  nuisance,  either  publi9  or  private. 


NEW  YORK— FEBRUARY,  1853.  447 

Parsons  v.  Travis. 

3.  A  lamp  is  not  per  se  a  nuisance,  whether  lawfully  or  un- 
lawfully erected  in  the  highway,  for  which  any  private  citizen 
can  complain.  The  law  cannot  take  notice  of  those  considera- 
tions that  render  a  less  degree  of  conspicuousness  desirable  for 
the  plaintiff. 

4.  There  is  no  evidence  in  the  case  that  the  lamp  was  a  nui- 
sance, or  in  any  respect  injurious  to  the  plaintiff. 

5.  The  plaintiff's  occupation  of  the  vault  was  not  an  ease- 
ment, but  a  mere  tenancy  at  will,  determinable  at  the  will  of 
the  owner  of  the  fee ;  and,  consequently,  he  cannot  maintain 
an  action  for  an  act  done  under  authority  from  the  owner  in 
fee. 

HE.  The  plaintiff  is  not  entitled  to  recover  damages  for  any 
injury  to  the  vault  *    % 

1.  The  complaint  does  not  lay  the  foundation  of  any  such 
claim. 

2.  The  only  evidence  tending  to  show  an  injury  to  the  vault, 
is  contained  in  the  testimony  of  Gilbert  Giles,  who  saw  notking 
but  the  appearance  of  a  brick  having  been  replaced  for  some 
cause  in  the  inside  of  the  vault,  long  after  the  lamp-post  had 
been  erected,  and  who  did  not,  and  could  not  know  for  what 
reason  it  had  been  replaced. 

3.  The  court  having  found  upon  this  evidence  that  there  had 
been  no  injury  done  to  the  vault,  that  finding  cannot  be  dis- 
turbed.   (Odiom  v.  Marquwnd,  1  Sand.  S.  C.  R.  457.) 

IV.  The  plaintiff  is  not  entitled  to  an  injunction  that  would 
interfere  with  the  control  over  the  public  streets,  that  the  Cor- 
poration are  invested  with  by  law. 

•  » 

By  the  Court.  Boswosth,  J. — The  lot  and  premises,  No.  8 
Barclay  street,  as  well  as  the  lot  and  premises,  No.  10  Barclay 
street,  are  conveyed  by  metes  and  bounds.  Each  is  twenty- 
feet  wide  in  front,  on  Barclay  street,  and  no  more.  Each  lot 
extends  southwardly  of  the  same  width,  the  length  of  the  strip 
of  land  or  alley-way  lying  between  these  two  lots.  The  alley- 
way is  ten  feet  wide.  He  fee  of  the  alley-way,  and  of  the 
premises  in  the  rear,  is  not  in  the  plaintiff,  but  in  Meeks.  The 
most  that  the  owners  of  the  lots  8  and  10  Barclay  street  can 
claim,  under  their  deeds,  is  the  right  to  an  undisturbed  use  of 
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the  whole  vault  in  front  of  their  buildings,  and  to  have  the 
second  and  upper  stories  of  the  present  buildings,  and  of  any 
new  buildings  to  be  hereafter  erected,  overhang  the  alley-way ; 
and  that  the  alley-way  shall  be  used  as  such,  or  for  a  purpose, 
which  will  not  interfere  more  than  such  a  use  of  it  would,  with 
the  enjoyment  of  their  premises. 

Travis,  by  permission  of  the  owner  of  the  alley-way,  and  of  the 
Corporation  of  the  city  of  New  York,  has  erected  a  lamp-post, 
surmounted  with  a  lamp,  within  the  limits  of  the  alley-way,  and 
near  the  curbstone  of  the  street. 

The  object  of  this  action  is,  to  obtain  a  judgment  of  the  court, 
that  this  lamp-post  be  removed;  that  Travis  be  perpetually 
enjoined  from  placing  the  same  or  any  other  within  the  limits 
of  this  alley-way ;,  that  the  other  defendants  be  "  perpetually 
enjoined"  from  placing  any  lamp-post  within  these  limits, 
designed  as  and  for  a  private  lamp-post,  without  the  assent  of 
the  owner  of  lot  No.  8,  Barclay  street,  and  alto  from  directing 
or  assenting  that  the  lamp-post  in  question  be  kept  there  with- 
out the  assent  of  the  plaintiff,  or  other  owner  of  the  premises. 

All  other  relief  prayed  is  subordinate  to  and  dependent  upon 
the  right  of  the  court  to  grant  this. 

Unless  the  plaintiff  has  a  strict  legal  right,  which  is  invaded 
by  the  erection  and  continuance  of  this  lamp-post,  this  action 
cannot  be  sustained.  No  special  damage  is  shown  to  have 
resulted  from  it.  It  is  not  proved  to  be  in  fact  an  annoyance, 
and  of  course  is  not  proved  to  have  been  erected  with  intent 
to  annoy  him. 

The  complaint  alleges  that  it  is  a  serious  annoyance  to  the 
present  occupants,  and  to  all  in-goers  and  out-goers,  and  a 
material  injury  to  the  value  of  the  plaintiff's  property,  and  as 
he  believes  an  impediment  to  the  leasing  it  to  advantage,  and 
he  believes  it  was  intended  by  Travis  to  vex  and  harass  the 
plaintiff  and  his  tenants. 

This  is  expressly  denied  by  the  answer,  and  no  proof  ttas 
offered  to  establish  the  truth  of  the  allegations. 

No  facts  are  alleged,  from  which,  if  proved  or  admitted,  the 
court  can  see,  that  it  is  or  might  be  injurious,  except  the  aver- 
ment that  it  is  "  evidently  so  constructed  as  to  reflect  the  light 
with  full  force  upon  the  street  door  or  entrance  to  the  upper 
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part  of  the  plaintiff's  house,  making  it  unduly  and  unpleasantly 
conspicuous,  and  interfering  with  the  comfort  of  the  occupants 
and  others  passing  in  and  out" 

The  answer  denies  that  it  was  intended  or  so  constructed  as 
to  effect  this  result,  or  that  the  alleged  conspicuousness  of  plain- 
~  tiff's  house,  or  any  interference  with  the  comfort  of  the  occu- 
pants and  others  passing  in  and  out,  result  from  it. 

There  is  no  proof  of  the  truth  of  these  particular  allegations, 
unless  the  court  can  say  judicially,  that  a  lamp  of  the  form, 
size,  construction,  and  with  the  number  of  lights  belonging  to 
this,  prvmd  foots  must  work  such  consequences,  and  be  pre- 
sumed to  have  been  constructed  with  such  an  intent. 

The  court,  as  1  apprehend,  will  find  it  difficult  without  proof 
to  say  how  the  owner  of  a  house  can  be  injured,  by  having  all 
the  light  thrown  upon  it,  at  any  and  all  hours  of  the  night, 
which  can  be  furnished  by  a  lamp  of  six  burners.  The  mere 
fact  of  a  residence  or  place  of  business  being  conspicuous  can- 
^not  jrrimd  facie  be  deemed  injurious.  Nor  can  the  fact, 
that  it  is  very  light  in  front  of  it  after  dark,  be  deemed  pre- 
judicial to  its  business,  if  lawful,  as  that  of  the  plaintiff  and  his 
tenants  must  be  presumed  to  be,  as  nothing  to  the  contrary  is 
shown  by  the  evidence.  There  was  no  such  evidence  as  would 
justify  a  jury  in  finding,  that  the  displacement  of  the  brick  in 
the  vault  was  occasioned  by  the  erection  of  the  lamp-post 
The  plaintiff  did  not  call  a  witness  to  prove  its  condition  at  or 
prior  to  the  time  of  erecting  the  lamp-post. 

It  is  alleged  to  have  been  erected  in  October,  1850.  The 
witness  who  proved  that  under  the  lamp-post  was  a  hole  about 
the  size  of  a  brick,  swears  to  what  he  saw  when  he  first 
examined  the  vault,  which  was  about  a  year  after  the  lamp- 
post was  erected. 

How  and  when  this  hole  was  made  he  does  not  attempt  to 
state. 

It  would  seem  to  be  clear  that  Travis,  having  the  consent  of 
the  owner  of  the  alley-way  and  the  permission  of  the  Corpora- 
tion of  the  city  of  New  York  to  erect  the  lamp-post,  had  a 
strict  legal  right  to  erect  it 

The  court  that  tried  the  cause,  found  as  matter  of  fact  that  it 
was  not  a  nuisance,    There  is  no  evidence  justifying  the  h 
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ence  that  it  was  an  annoyance  to  the  ocoupants  of  No.  8 
Barclay  street,  or  any  injury  to  the  premises. '  The  complaint 
was  therefore  properly  dismissed  as  to  Travis. 

The  city  Corporation  and  its  officers  are  made  parties  to 
obtain  a  judgment  as  against  them,  restraining  them  from 
hereafter  permitting  any  lamp-post  to  be  sunk  within  the  limits 
of  the  alley-way,  and  from  directing  or  consenting  to  the  existing 
one  being  kept  where  it  is,  without  the  assent  of  the  plaintiff, 
or  other  owner  of  the  premises,  No.  8  Barclay  street 

The  court  will  not  undertake  to  regulate  in  advance,  the 
future  exercise  of  discretion,  by  the  body  or  officers  to  whom 
the  regulation  and  superintendence  of  the  lighting  of  the 
streets,  are  confided  by  law. 

The  complaint  alleges  that  the  lamp  "  is  not  required  in  the 
street,"  but  does  not  aver  that  it  does  not  tend  in  any  respect 
to  promote  the  public  convenience.  It  does  not  allege  that 
,"  the  commissioner  of  streets  and  lamps,"  or  "  the  superintendent 
of  lamps  and  gas,"  did  not  deem  it  useful  to  the  public,  or 
give  permission  to  erect  it,  with  a  view  to  any  such  con- 
sideration. 

Admitting  .all  the  averments  in  the  complaint,  which  can 
properly  be  regarded  as  allegations  of  fact,  to  be  true,  it  would 
not  authorize  the  court  to  interfere  with  the  action  of  these 
municipal  officers,  in  this  particular  instance,  in  permitting  the 
erection  of  this  lamp-post. 

They  had  a  discretion  to  exercise  in  the  matter,  and  although 
the  court  may  have  the  power  to  review  and  control  lie 
exercise  of  this  discretion  in  cases  that  may  be  supposed,  there 
is  not  enough  stated  in  the  complaint  to  justify  us  in  interfering 
in  this  instance. 

We  are  of  opinion  that  the  judgment  appealed  from  should 
be  affirmed  with  costs. 
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Thob.  E.  Davis  &  Cotjbtlandt  Palmer  v.  The  Mayor,  Alder- 
men, &c,  of  the  City  of  New  York. 

When  an  injunction  is  directed  to  a  corporation,  it  is  operative  and  binding,  not 
only  upon  the  corporation  itselfj  but  upon  every  person  whose  personal  action, 
as  a  member  or  officer  of  the  corporate  body,  it  seeks  to  restrain  or  control. 

Every  such  person  is  as  fully  bound  to  personal  obedience,  as  if  personally  named 
in  the  process,  and,  consequently,  is  just  as  liable  for  his  disobedience. 

Upon  any  other  construction,  an  injunction  addressed  exclusively  to  a  corpora- 
tion, would  be  a  nugatory  and  senseless  proceeding. 

Quere :  Whether  the  omission  to  serve  with  an  injunction,  a  copy  of  the  affidavit 
upon  which  it  was  issued,  is  such  an  irregularity  as  releases  the  party,  upon 
whom  the  service  is  made,  from  the  duty  of  obedience  I 

The  service  of  a  copy  of  the  sworn  complaint  or  other  affidavit  upon  which  an 
injunction,  directed  to  a  municipal  corporation,  is  founded,  is  properly  made 
upon  the  mayor,  as  the  chief  officer,  and  for  that  purpose,  the  representative 
of  the  whole  corporation. 

The  service  thus  made  is  sufficient  and  effectual,  as  to  every  member  of  the  cor- 
porate body  whose  personal  action,  as  such,  the  injunction  is  designed  to  control. 

When  the  injunction  forbids  the  performance  of  a  corporate  act,  it  is  violated  by 
every  member  of  the  corporate  body,  by  whose  assent  or  co-operation,  the  act 
so  forbidden  is  performed, 

Every  such  member  is,  therefore,  individually  guilty  of  a  contempt*  for  which  as 
an  individual  he  may  be  justly  punished. 

An  injunction  which  forbids  a  corporation  to  make  a  particular  grant,  which  it 
describes,  is  violated  by  the  passage  of  an  ordinance,  or  resolution,  as  a  corpo- 
rate act,  which  by  its  terms  is  meant  to  operate  as  the  grant  which  is  pro- 
hibited. 

Every  member,  therefore,  of  the  corporate  body  who  votes  for  the  adoption  of  such 
an  ordinance,  with  the  intent  that  it  shall  become  operative  and  effectual  as  a 
grant,  commits  a  breach  of  the  injunction,  and,  if  the  process  is  valid,  is  guilty 
of  a  contempt 

The  only  defence  that  can  be  set  up  in  such  a  case  is,  that  the  injunction  upon  its 
face  was  null  and  void,  from  the  entire  want  of  jurisdiction  in  the  .court  by 
which  it  was  issued. 

No  such  want  of  jurisdiction  can  be  alleged  to  exist  where  the  injunction  imposes 
a  command,  which  the  court,  under  any  circumstances  and  upon  any  grounds, 
might  rightfully  address  to  the  corporation  and  its  members. 

When  the  jurisdiction  exists,  although  the  allegations  in  the  complaint  may  be 
wholly  insufficient  to  warrant  its  exercise,  the  injunction  must  be  obeyed. 

This  insufficiency  is  evidence  of  a  want  of  equity  in  the  complaint  for  which  the 
injunction  may  be  dissolved,  but  is  no  evidence  of  a  want  of  jurisdiction, 
rendering  the  process  void  and  justifying  disobedience. 

The  denial  of  the  jurisdiction  of  the  superior  court  to  enjoin  the  corporation  ot  the 
city  from  making  a  particular  grant  by  ordinance  qv  otherwise,  is  a  denial  Of 
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the  power  of  *  court  of  equity  of  general  jurisdiction,  trader  any  circum- 
stances and  upon  any  grounds,  to  restrain  a  municipal  corporation  in  the 
exercise  of  its  discretionary  powers. 

There  is  no  distinction  between  a  municipal  corporation  and  any  other  corpora- 
tion aggregate,  in  respect  to  the  power  of  a  court  of  justice  over  its  proceedings. 

A  municipal  corporation  cannot  be  excepted  from  the  general  provision  in  the 
constitution  of  the  state  which  declares,  that  "All  corporations  shall  have  the 
right  to  .sue,  and  shall  be  subject  to  be  sued,  in  all  courts,  in  like  cases  as 
natural  persons.'' 

A  court  of  equity  has  no  right  to  interfere  with  or  control  the  exercise  of  a  dis- 
cretionary power,  by  substituting  its  own  judgment  for  that  of  the  party  in 
whom  the  discretion  is  vested. 

It  will  not  interfere,  therefore,  when  the  discretion  is  exercised  within  its  proper 
limits,  for  the  purposes  for  which  it  was  given,  and  from  the  motives  by  which 
those  who  gave  the  discretion  meant  that  its  exercise  should  be  governed. 

The  court,  however,  is  bound  to  interfere  whenever  it  has  grounds  for  believing 
that  its  interference  is  necessary  to  prevent  abuse,  injustice,  or  oppression,  the 
violation  of  a  trust,  or  the  consummation  of  a  fraud. 

JTm<*,— If  the  corporation  of  the  city  of  New  York  has  no  power  to  grant  to  any 
person  the  privilege  of  establishing  a  railway  in  any  of  the  public  streets  of 
the  city ;  or,  2nd — such  a  railway,  if  established,  would  operate  as  an  injurious 
monopoly;  or,  3rd — would  be  a  public  nuisance;  or,  4th — there  are  reasons 
for  believing  that  the  grant  is  about  to  be  made  from  corrupt  motives,  the 
issuing  of  an  injunction  to  forbid  the  grant,  is  not  an  interference  with  a  legal 
discretion,  but  a  proper  and  necessary  exercise  of  jurisdiction. 

HM— Upon  these  grounds,  that  an  injunction  directed  to  the  defendants,  which 
commanded  them  not  to  grant  to  Jacob  Sharp  and  others  the  privilege  of  con- 
structing a  railway  in  Broadway,  was  properly  granted,  and  that  those  mem- 
bers of  the  common  council,  who,  after  the  service  of  the  injunction,  had  voted 
for  an  ordinance  or  resolution,  making  the  grant  that  was  prohibited,  were 
guilty  of  a  contempt  for  which  they  were  liable  to  be  attached. 

Municipal  corporations  possess  only  such  powers  as  are  expressly  granted,  or  are 
necessary  to  the  exercise  of  those  which  are  so  granted.    (Boswokth,  J.) 

Hence,  in  the.  appropriation  of  public  funds  or  property  their  powers  are  limited, 
and  when  they  attempt  to  make  such  an  appropriation,  for  purposes  not 
authorized  by  their  charter  or  by  positive  law,  their  act,  whether  clothed  with 
the  form  of  legislation  or  not,  is  without  authority  and  void.    (Boswoeth,  J.) 

When  a  discretion  is  confided  to  persons  appointed  by  law  or  to  a  municipal 
corporation,  a  court  of  justice  will  not  attempt  to  control  its  exercise.  (Bos- 
wokth, J.) 

But  if  those  in  whom  discretionary  powers  are  vested,  tureaten  and  are  about  to 
commit  a  gross  abuse  of  power  to  the  injury  and  in  fraud  of  the  rights  of  indi- 
viduals and  of  the  public,  there  is  no  principle  or  decision  that  precludes  the 
interference  of  a  court  to  prevent  the  threatened  injury,    (Boswokth,  J.) 

When  a  judge  who  grants  an  injunction  decides  erroneously  upon  the  facts 
alleged  in  the  complaint*  his  error  has  no  bearing  upon  the  question  of  hit 
jurisdiction.    (Boswoeth,  J.) 

Hie  proper  course,  in  such  a  case,  of  a  defendant  upon  whom  the  injunction  hat 
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been  served,  is  to  move  for  its  dissolution,  but  so  long  as  it  exists  he  is  bound 

to  obey  it    (Bos worth,  J.) 
As  a  corporation  acts  only  through  its  officers  and  agents,  it  is  only  by  them 

that  an  injunction  directed  to  the  corporation  can  be  violated  (Bobwobth,  J.) 
Hence,  every  such  officer  or  agent  is  bound  by  the  injunction,  and  when  he 

performs  knowingly  the  act  which  is  prohibited,  is  chargeable  with  all  the 

consequences  of  wilful  disobedience.    (Bos worth,  J.) 
Unless  the  officers  who  thus  violate  the  injunction  can  be  punished,  there  can  be 

no  penalty  whatever,  and  every  injunction  directed  to  a  municipal  corporation 

may  be  violated  with  impunity.    (Bosworth,  J.) 
It  would  be  absurd   to  sequester  the  property  of  the  corporation,  since,  this 

would  be  to  inflict  an  injury  upon  the  citizens  whose  rights  are  violated 

or  endangered,  and  would,  in  effect,  be  punishing  the  aggrieved  and  not  the 

guilty  party.    (Bos-worth,  J.) 
Motions  for  attachments  against  those  members  of  the  common  council,  who  voted 

in  favor  of  a  grant  which  the  corporation  was  enjoined  from  making  granted. 

(Special  term,  before  Dun,  J.,  assisted  and  advised  by  Campbell,  Bobwobth, 
and  Emmet,  J.J.) 

Jan.  15,  22,  and  29;    Feb.  5,  1853. 
(Affirmed  at  general  term  by  Doter,  Bosworth,  and  Emmet,  J. J.    March  12, 
1858.)» 

This  was  a  motion  for  an  attachment  against  Oscar  W.  Stur- 
tevant,  one  of  the  alclermen  of  the  city,  for  an  alleged  contempt 
of  the  court,  by  his  voluntary  breach  of  an  injunction  directed 
to  the  defendants. 

There  were  similar  motions  against  other  members  of  the  Com- 
mon Council,  noticed  for  the  same  day,  but  that  against  Alder- 
man Sturtevant  was  first  and  separately  heard. 

The  motion  was  founded  on  the  complaint,  injunction,  and 
affidavits,  and  was  resisted  upon  affidavits,  on  the  part  of  the 
Common  Council  and  its  members  who  joined  in  the  acts  alleged 
to  be  a  breach  of  the  injunction. 

As  the  arguments  of  counsel,  and  in  a  measure  the  opinions 
of  the  judges,  turned  upon  the  allegations  in  the  complaint,  it 
is  deemed  necessary  to  set  it  forth  m  extenso. 

The  plaintiffs,  Thomas  E.  Davis  and  Courtlandt  Palmer,  in 


*  As  the  decisions  of  the  judge  at  special  term,  in  this  and  the  next  case,  were 
affirmed,  without  further  argument,  at  general  terra,  they  have  all  the  authority 
of  general  term  cases,  and  it  is  therefore  deemed  proper  to  report  them  as  such. 
Connected  as  the  cases  are,  the  propriety  of  publishing  them  in  immediate  suecea* 
sion  seems  also  apparent. 
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this  suit,  complain  to  this  court,  as  well  on  their  own  behalf,  as 
on  behalf  of  all  other  corporators  and  tax  payers  of  the  city  of 
New  York,  who  may  be  affected  by  the  several  matters  herein 
complained  of,  against  the  Mayor,  Aldermen,  and  Commonalty 
of  the  city  of  New  York. 

The  plaintiffs,  for  a  cause  of  complaint,  respectfully  show  to 
the  court : 

That  they  are  citizens  of  the  state  of  New  York,  and  residents 
and  inhabitants  of  the  city  of  New  York,  and  have  been  such 
residents  and  inhabitants  for  several  years  last  past,  and  are  two 
of  the  corporators  of  said  city. 

That  they  are  severally  owners  of  very  considerable  real 
estate  situated  on  the  street  known  in  said  city  as  Broadway, 
and  elsewhere  in  said  city ;  and  are  also  severally  owners  of 
considerable  personal  estate  in  said  city,  subject  and  liable  to 
taxation ;  and  have  been  such  owners  of  real  estate  for  many 
years  past,  and  have  been  severally  annually  taxed  and  assessed 
upon  the  same,  and  have  severally  paid  such  taxes  and  assess- 
ments annually,  to  an. amount  exceeding  two  hundred  and  fifty 
dollars,  levied  towards  and  for  the  public  expense  of  governing 
the  said  city  and  the  inhabitants  thereof. 

The  plaintiffs  show,  upon  information  and  belief,  that  the 
taxes  levied  and  assessed  by  the  defendants  upon  the  real  and 
personal  property  of  the  citizens  and  tax  payers  of  said  city  for 
several  years  past,  are  as  follows : 

For  the  year  1846,  .'                    $1,654,323  00 

Jor  the  year  1847,  .        .        .        $1,824,211  00 

For  the  year  1848,  ....    $1,992,150  00 

For  the  year  1849,  .       ',        ,        $2,302,564  00 

For  the  year  1850,  .                             $2,578,969  00  ' 

For  the  year  1851,  .        .        .        $2,258,150  00 

For  the  year  1852,  .        .                .    $2,561,650  00 

And  the  amount  estimated  as  required  for  the  coming  year, 
amounts  to  the  enormous  sum  of  $3,972,195  00. 

That  by  reason  of  the  corrupt  and  illegal  acts  of  said  defend- 
ants, in  squandering  the  public  moneys,  in  farming  out  and 
disposing  o£  in  almost  every  imaginable  way,  the  public  pro- 
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perty,  contracts,  rights,  privileges,  and  franchises,  in  the  manner 
hereinafter  stated,  and  .in  various  other  ways,  the  taxes  of  said 
city  are  annually  increasing  to  an  alarming  degree.  The  effect 
has  already  been  to  induce  large  numbers  of  persons,  doing  and 
transacting  business  in  said  city*  to  remove  out  of  the  limits 
thereof,  to  avoid  the  onerous  and  increasing  taxes  annually  im- 
posed upon  the  property  owners  of  said  city. 

That  the  said  city  of  New  York  is  an  ancient  and  chartered 
city,  and  the  citizens  and  inhabitants  thereof  are  a  body  politic 
and  corporate,  under  the  name  of  The  Mayor,  Aldermen,  and 
Commonalty  of  the  city  of  New  York.   , 

That  all  the  lands,  tenements,  hereditaments,  jurisdictions, 
liberties,  immunities,  franchises,  rights,  and  privileges,  held, 
exercised,  and  enjoyed  by  the  said  Corporation  of  the  said  city, 
were  given,  granted,  and  acquire4  by  them  under  the  said 
name  of  The  Mayor,  Aldermen,  and  Commonalty  of  the  city  of 
New  York. 

That  the  said  body  politic  and  corporate,  has  perpetual 
succession,  and  is  able  in  law  to  sue  and  be  sued,  implead  and 
be  impleaded,  answer  and  be  answered  unto,  defend  and  be 
defended,  in  all  or  any  of  the  courts  of  this  state,  having  juris- 
diction over  corporations,  in  all  and  all  manner  of  actions,  suits, 
complaints,  pleas,  causes  and  matters,  and  demands  whatsoever, 
of  what  kind  or  nature  soever,  in  as  full  and  ample  manner  and 
form  as  other  people  of  this  state. 

That  all  the  powers  of  the  said  Corporation  are  held  by  them, 
upon  the  trust  that  they  shall  be  used  and  exercised  for  the 
benefit  of  the  citizens  and  inhabitants  of  said  city,  without  any 
fraud,  corruption,  evil  practice,  or  deceit. 

That  in  and  by  the  ninth  section  of  an  act  of  the  Legislature 
of  this  state,  entitled  "  An  Act  to  amend  the  Charter  of  the  city 
of  New  York,"  passed  April  2d,  1849,  it  is  declared,  that  the 
executive  power  of  the  Corporation  shall  be  vested  in  the 
Mayor,  the  heads  of  departments,  and  such  other  -executive 
officers  as  shall  be  created  from  time  to  time  by  law;  and 
neither  the  Common  Council,  nor  any  committee  or  member 
thereof,  shall  perform  any  executive  business  whatsoever,  ex- 
cept such  as  is  or  shall  be  specifically  imposed  on  them  by  the 
laws  of  this  state,  and  except  that  the  Board  of  Aldermen  may 
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approve  or  reject  the  nominations  made  to  them  as  thereinafter 
provided. 

That  in  and  by  section  12  of  said  act,  it  is  further  enacted : 
That  there  shall  be  an  executive  department  in  said  corpora- 
tion, under  the  denomination  of  the  "  Street  Department,"  which 
shall  have  cognisance  of  opening,  regulating,  and  paving  streets, 
building  and  repairing  wharves,  &c. 

That  by  section  19  of  said  act,  it  is,  among  other  things, 
enacted :  That  no  member  of  the  Common  Council,  Head  of 
Department,  Chief  of  Bureau,  or  Deputy  thereof,  shall  be 
directly  or  indirectly  interested  in  any  contract,  work  or  busi- 
ness, or  the  sale  of  any  article,  the  expense,  price,  or  considera- 
tion of  which  is  paid  from  the  city  treasury,  or  by  any  assess- 
ment levied  by  any  act  pr  ordinance  of  the  Common  Council. 

That  in  and  by  the  eleventh  section  of  an  act  of  the  Legisla- 
ture, entitled  "  An  Act  to  amend  the  Charter  of  the  City  of 
New  York,"  passed  April  7th,  1830,  it  is  farther  pnacted: 
That  no  member  of  either  board  of  the  Common  Council  shall, 
during  the  period  for  which  he  is  elected,  be  directly  or  indi- 
rectly interested  in  any  contract,  the  expenses  or  consideration 
whereof  are  to  be  paid  under  any  ordinance  of  the  Common 
Council,  except  emoluments  or  fees  which  he  is  entitled  to  by 
virtue  of  his  office. 

And  the  plaintiffs  further  show,  that,  under  the  laws  of  this 
state,  the  said  corporation  are  commissioners  of  highways,  and 
as  such,  have  the  power  of  making  repairs  upon  said  streets,  and 
to  make  them  useful  and  convenient  for  all  the  inhabitants  of 
said  city,  and  travellers  and  sojourners  therein. 

That  said  corporation  have  not,  either  in  or  by  their  charter, 
or  by  the  laws  of  this  state,  or  otherwise,  any  power  whatsoever 
to  give  or.  grant  to  any  person  or  persons  whomsoever,  any 
particular  or  exclusive  privilege  to  use  any  street  or  streets,  or 
any  part  of  any  street  or  streets  in  said  city ;  or  to  erect  or  put 
up  any  building,  work,  or  structure,  or  any  obstruction  whatso- 
ever in  the  said  streets,  or  any  of  them,  or  to  do  any  other  act 
which  might,  in.  any  manner,  interfere  with  the  free  and  com- 
mon use  thereof  by  any  of  the  inhabitants  of,  or  travellers  in 
said  city,  or  which  might  become  a  nuisance. 

The  plaintiff  further  show,  that,  on  the  16th  day  of  July, 


.  HEW  YORK— FEBRUAET,  1858.  457 

Davis  t.  The  Mayor,  &a,  of  New  York. 

- 

• 

1852,  a  petition,  of  which  a  copy  is  annexed  thereto,  marked  A, 
and  forming  part  of  this  complaint,  was  presented  to  said  Com- 
mon Council,  through  their  said  board  of  aldermen,  for  an 
ordinance  authorizing  the  petitioners  who  signed  the  same,  to 
establish  and  construct  a  railroad  in  said  Broadway. 

That,  afterwards,  numerous  remonstrances  were  presented  to 
said  board  of  aldermen,  by  the  principal  owners  of  property  on 
Broadway,  against  such  project 

The  plaintiffs  further  show,  that  said  Broadway  is  the  princi- 
pal street  or  thoroughfare  in  said  city.  That  the  greater  part 
of  that  portion  of  said  street  which  lies  between  the  Battery  at 
the  south,  and  Union  Place  at  the  north,  a  distance  of  about 
three  miles,  is  now  devoted  to  trading  and  commercial  purpo- 
ses ;  and  a  large  portion  of  the  trading  and  commercial  business 
of  the  said  city,  greater  than  that  of  any  other  street,  is  now 
transacted  in  said  street,  and  the  small  portion  of  the  street 
which  is  yet  used  for  dwellings,  is  rapidly  changing  its  charac- 
ter, and  stores,  shops,  and  other  buildings  for  trading  and  com- 
mercial purposes,  are  rapidly  taking  the  place  of  dwelling 
houses* 

The  plaintiffs  further  say,  on  information  and  belief,  that  said 
street  is  now  constantly  thronged  with  all  kinds  and  descrip- 
tions of  vehicles  and  passengers.  That  the  portion  of  said  street 
located  below  Canal  street,  a  distance  of  about  a  mile  and  a 
half  from  said  Battery,  is  more  thronged  and  crowded  than  any 
other  part  of  said  street  or  said  city.  That  the  average  width 
of  the  carriage-way  in  said  Broadway  does  not  exceed  forty 
feet ;  that  at  Maiden  Lane,  it  does  not  exceed  thirty-nine  feet, 
and  from  thence  it  gradually  narrows  to  thirty-seven  feet  at 
Wall  street ;  from  thence  to  about  forty  feet  below  Kector  street, 
it  narrows  to  thirty-four  feet;  from  thence  to  about  two  hundred 
and  fifty  feet  below  Rector  street  it  gradually  widens  to  not 
over  thirty-seven  feet ;  at  one  hundred  feet  farther  down,  it  is 
thirty-eight  feet  two  inches,  and  thus  gradually  widens  to  not 
exceeding  forty  feet  two  inches  in  front  of  No.  42  Broadway ; 
and  at  no  point  between  the  Park  and  Union  Place,  does  said 
carriage-way  exceed  forty-two  feet  in  width. 

The  plaintiffs  further  show,  that  for  the  purpose  of  putting 
the  said  carriage-way  in  the  most  perfect  order  and  condition, 


458  OASES  IN  THE  SUPEEIOB  COUKT. 

Davis  v.  The  Major,  &c,  of  New  York. 

and  to  facilitate  the  great  and  increasing  travel  thereon,  which 
is  at  this  time  far  beyond  that  of  any  other  street  in  said  city, 
the  said  corporation  have  very  recently  caused  about  two  miles 
and  a  half  thereof,  extending  (with  the  exception  of  a  few 
blocks)  from  the  Battery  to  Eighth  street,  to  be  paved  with  a 
very  durable  and  expensive  pavement,  known  as  the  Rubs 
pavement,  consisting  of  square  blocks  of  granite,  carefully  laid 
upon  a  concrete  bed  of  hydraulic  cement,  mixed  with  gravel 
and  sharp  stones. 

That  said  corporation  have,  as  the  plaintiffs  are  informed 
and  believe,  expended  upon  said  pavement,  and  paid,  or  are 
bound  to  pay  therefor,  out  of  the  city  treasury,  upwards  of 
$500,000.  By  means  whereof,  a  great  burden  has  been 
brought  upon  the  tax  payers  of  said  city,  including  the 
plaintiffs. 

The  plaintiffs  further  show,  that  before  any  final  action  was 
had  upon  said  petition,  and  while  the  same  was  before  the 
Common  Council  for  consideration,  various  other  petitions  and 
propositions  were  presented  to  them  by  men  of  wealth,  cha- 
racter, and  standing,  residents  of  said  city,  fully  and  abun- 
dantly able  to  fulfil  and  perform  their  engagements  and  pro- 
mises, asking  for  the  privilege  and  authority  to  construct  and 
establish  such  a  railroad  in  said  Broadway,  and  run  cars  and 
carry  passengers,  upon  the  following  terms : 

1.  One  of  said  propositions  was,  to  give  for  such  authority 
and  privilege,  $1,000,000,  payable  in  ten  annual  instalments, 
and  agreeing  to  charge  each  passenger  only  three  cents  fare. 

2.  Another  of  the  said  propositions  was,  to  give  for  such 
authority  and  privilege,  the  sum  of  $1,666  66  for  each  car  run 
thereon,  and  agreeing  to  charge  each  passenger  only  five  cents 
fare. 

3.  Another  of  the  said  propositions  was,  to  give  for  Buch 
authority  and  privilege,  as  a  license  fee  for  each  car,  any  sum 
imposed,  not  exceeding  $1,000  per  annum,  and  agreeing  to 
charge  each  passenger  only  three  cents  fare. 

4.  Another  of  the  said  propositions  was,  to  give  the  corpora- 
tion, for  such  authority  and  privilege,  in  lieu  of  license  fees, 
one  cent  for  each  passenger  thereon,  and  agreeing  to  charge 
each  passenger  only  five  cents  fare. 
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5.  Another  of  the  said  propositions  was,  for  such  authority 
and  privilege,  to  charge  each  passenger  only  live  cents  fare ; 
and  also  pay  into  the  city  treasury,  for  the  benefit  of  said  city, 
a  bonus  of  $100,000  per  annum. 

6.  Another  of  the  said  propositions  was,  for  such  authority 
and  privilege,  to  conform  and  comply  in  all  respects  with  the 
covenants  and  conditions  set  forth  in  a  resolution  of  which  a 
copy  is  hereunto  annexed,  marked  B,  and  further  agreeing 
therefor,  to  reduce  the  rate  of  fare,  mentioned  in  the  12th  sub- 
division of  said  resolution,  from  five  cents  to  three  cents  for 
each  passenger. 

The  plaintiffs  further  state,  upon  information  and  belief,  that 
the  offer  contained  in  said  proposition,  numbered  2,  would,  if 
accepted,  produce  a  sum  exceeding  $250,000  per  annum,  for 
the  benefit  of  said  corporation,  and  the  relief  of  the  tax-paying 
citizens,  while  each  passenger  would  be  charged  but  five  cents 
fare. 

That  the  offer  contained  in  said  proposition,  numbered  4, 
would,  if  accepted,  produce  a  sum  exceeding  $300,000  per 
annum  for  the  benefit  of  said  corporation,  and  the  relief  of  the 
tax-paying  citizens,  while  each  passenger  would  be  charged  but 
five  cents  fare. 

That  the  offer  contained  in  said  proposition,  numbered  5, 
would,  if  accepted,  produce  the  sum  of  $100,000  per  annum, 
for  the  benefit  of  said  corporation,  and  the  relief  of  the  tax-pay- 
ing citizens,  while  each  passenger  would  be  charged  but  five 
cents  fare. 

That  the  offer  contained  in  said  proposition,  numbered  1, 
would,  if  accepted,  produce  the  sum  of  $1,000,000  for  the 
benefit  of  said  corporation,  and  the  relief  of  the  tax-paying 
citizens,  while  these  plaintiffs,  and  other  persons  riding  in  said 
cars,  would  be  charged  but  three  cents  fare,  and  be  thereby 
materially  benefited. 

That  the  offer  contained  in  said  proposition,  numbered  3, 
would,  if  accepted,  produce  the  sum  of  $150,000  per  annum, 
for  the  benefit  of  said  corporation,  and  the  relief  of  the  tax-pay- 
ing citizens,  while  these  plaintiffs,  and  other  persons  riding  in 
said  cars,  would  be  charged  but  three  cents  fare,  and  would  be 
thereby  materially  benefited. 
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That  the  offer  contained  in  said  proposition,  numbered  6, 
would,  if  accepted,  materially  benefit  these  plaintiffs,  and  other 
persons  riding  in  said  cars,  by  establishing  the  rate  of  fare  at 
three  cents,  while  the  corporation  and  said  tax-payers  and  citi- 
zens would  derive  all  benefit  which  can  or  may  be  derived 
from  the  covenants  and  conditions  mentioned  and  set  forth  in 
said  resolution  annexed,  marked  B. 

And  the  plaintiffs  further  show,  that  in  and  by  the  charter 
of  said  corporation  and  the  laws  of  this  State,  the  legislative 
powers  of  said  defendants  are  vested  in  the  boards  of  alder- 
men and  assistant  aldermen  thereof,  and  monthly  sessions  of 
said  boards  are  authorized  to  be  held,  commencing  on  the  first 
Monday  of  each  month,  and  to  continue  for  such  period  as  in 
their  opinion  the  public  business  may  require.  But  neither 
board  is  authorized  to  adjourn  for  a  longer  period  than  three 
days,  except  by  a  resolution  to  be  concurred  in  by  the  other 
body. 

The  plaintiffs  further  show,  that  the  last  November  session 
of  said  boards  commenced  on  the  first  day  of  said  month ;  on 
which  day  said  board  of  aldermen  met,  and  adjourned  to  the 
4th  then  instant  On  said  4th  day  of  November,  said  board  of 
aldermen  again  met,  and  adjourned  to  the  8th  then  instant, 
without  the  concurrence  of  said  board  of  assistant  aldermen  by 
resolution  or  otherwise ;  whereby  and  by  means  whereof,  as  the 
plaintiffs  claim  and  insist,  the  session  of  said  board  of  aldermen, 
and  their  powers  as  a  legislative  body,  and  part  of  said  Com- 
mon Council,  for  and  during  said  month  of  November,  ceased 
and  determined  on  said  4th  day  of  November,  1852. 

Notwithstanding  which,  said  board  of  aldermen  afterwards, 
and  on  the  19th  day  of  November,  1852,  met,  and  under  the 
color  of  being  assembled  as  a  board  of  aldermen  and  co-ordi- 
nate branch  of  said  corporation,  adopted  a  resolution,  of  which 
a  copy  is  hereunto  annexed,  marked  B,  and  which  forms  a  part 
of  this  complaint. 

That  afterwards  said  resolution  was  transmitted  to  said  board 
of  assistant  aldermen,  for  their  concurrence.  That  on  the  6th 
day  of  December,  1852  (being  the  first  day  of  the  session  for 
that  month),  the  said  board  of  assistant  aldermen  did,  notwith- 
standing the  remonstrances  and  petitions  aforesaid,  adopt  said 
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resolution,  and  order  the  same  to  be  transmitted  to  the  mayor 
of  said  city,  for  his  approval. 

That  subsequently,  and  on  December  18th,  1852,  said  mayor 
returned  said  resolution  to  said  board  of  aldermen,  without  his 
approval,  and  accompanied  by  his  objections  thereto.  A  copy 
of  such  objections  is  hereunto  annexed,  marked  0,  and  forms 
a  part  of  this  complaint. 

The  plaintiffs  further  show,  upon  information  and  belief,  that 
the  several  and  respective  members  t>f  the  said  boards  who 
voted  in  favor  of  said  resolution  and  grant,  being  a  majority  of 
the  members  elected  to  each  of  said  boards,  have  given  out, 
threatened,  and  declared,  that  they  intend  to  adopt  and  pass 
said  resolution,  notwithstanding  the  objections  of  said  mayor, 
and  that  they  intend  to  keep  said  boards  in  session  during  the 
month  of  December  for  that  purpose ;  and  to  that  end  have  met 
and  adjourned  (frequently  for  want  of  a  quorum  for  the  trans- 
action of  business),  from  time  to  time,  in  anticipation  of  the 
coming  in  of  said  mayor's  objections,  and  with  the  intent  of  pro- 
tracting their  session,  for  the  purpose  of  passing  and  adopting 
said  resolution,  notwithstanding  their  compensation  for  service 
in  their  respective  boards  terminated  after  the  first  eight  days 
of  their  session — and  which  have  long  since  expired ;  and  these 
plaintiffs  are  apprehensive  that  said  resolution  will  be  passed 
as  aforesaid,  as  soon  as  the  said  boards  can  by  law  act  on  the 
same. 

The  plaintiffs  further  show,  on  information  and  belief,  that 
the  grantees  or  persons  named  Jn  said  resolution  have  given  out 
and  alleged,  that  upon  said  resolution  being  adopted  by  said 
boards,  they  intend  forthwith  to  accept  the  same  in  writing,  as 
therein  provided,  and  will  thereupon  proceed  to  break  up  the 
pavement,  lay  down  the  said  railway,  and  establish  said  rail- 
road in  said  Broadway. 

The  plaintiffs  further  show,  that  the  laying  down  of  such  a 
railway,  and  the  establishment  of  a  railroad  in  such  a  thronged 
thoroughfare  as  Broadway,  is  as  yet  an  untried  experiment ; 
and  the  same  cannot,  as  the  plaintiffs  are  informed  and  believe, 
be  laid  in  said  street  without  disturbing  and  thereby  destroying 
said  Suss  pavement  so  recently  laid  therein,  at  such  a  vast 
expense  to  the  tax  payers  of  said  city. 
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The  plaintiffs  farther  show,  upon  information  and  belief,  that 
the  laying  of  such  railway  would  require  at  least  four  months, 
if  prosecuted  with  diligence ;  during  all  which  period,  said 
street  would  be  rendered  almost  wholly  impassable,  to  the  great 
injury  and  detriment  of  these  plaintiffs,  and  other  persons  hav- 
ing occasion  to  use  and  travel  in  said  street 

The  plaintiffs  further  say,  that  they,  and  all  other  citizens  and 
travellers,  now  have  a  right  to  the  free  and  common  use  of  the 
whole  of  the  carriage-way  of  said  street,  with  their  carts,  car- 
riages, and  other  vehicles ;  and  that  establishing  a  railroad  in 
said  street  will  be  appropriating  the  street  to  a  new  and  unau- 
thorized use,  and  one  which  is  exclusive  in  its  nature,  to  the 
great  injury  and  damage  of  those  who  now  have  a  'free  and 
common  right  therein  as  aforesaid. 

The  plaintiffs  farther  show,  that  said  street  is  too  narrow  to 
admit  the  establishing  of  such  railway,  consistent  with  the 
rights,  privileges,  and  interests  of  the  citizens  and  tax  pay  ere  of 
said  city,  and  other  travellers  in  said  street.  And,  further,  the 
plaintiffs  are  advised  and  believe,  and  therefore  charge,  that 
such  railway,  if  constructed,  will  be  a  public  nuis&nce  in  said 
street 

And  the  plaintiffs  further  aver,  on  information  and  belief, 
that  said  corporation  has  no  right,  power,  or  authority,  under 
any  law  of  this  state,  or  otherwise,  to  establish  or  construct  such 
a  railroad  in  said  street,  nor  can  they  grant  the  right  or  privi- 
lege to  construct  and  establish  such  a  railroad  therein  to  any 
person  or  persons. 

The  plaintiffs  also  aver,  claim,  and  insist,  that  if  said  corpo- 
ration have  the  right  to  grant  the  use  of  said  street  to  private 
individuals  for  such  a  purpose  as  laying  and  establishing  a  rail- 
road therein,  then,  and  in  such  case,  it  certainly  is  the  duty  of 
said  corporation,  and  they  have  the  right  to  impose  any  proper 
terms  and  conditions  upon  which  such  grant  shall  be  made,  and 
should  consult  the  true  interests  of  said  city  by  accepting  those 
voluntary  offers  and  terms  made  by  responsible  individuals, 
which,  while  they  insured  equal  accommodation  to  said  citizens, 
tax  payers,  travellers,  and  die  public  generally,  would  secure 
the  highest  compensation,  and  produce  the  greatest  revenue  to 
said  city, 
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The  plaintiffs  also  aver,  claim,  and  insist,  that  a  grant  to  the 
individuals  named  in  said  resolution  upon  the  terms,  stipula- 
tions, and  conditions  named  therein,  will  be,  if  unrestrained,  a 
fraud  upon  the  travelling  public  and  said  citizens,  because  it 
permits  the  parties  named  therein  to  charge  five  cents  fare  for 
each  passenger ;  whereas  unexceptionable  and  worthy  citizens 
of  abundant  means  and  ability,  have  offered,  and  are  willing 
to  accept  said  grant  upon  the  same  terms,  stipulations,  and 
agreements,  with  a  permission  to  charge  only  three  cents  pas- 
senger  fare. 

And  further,  that  a  grant  to  the  individuals  named  in  said 
resolution,  upon  the  terms,  conditions,  and  stipulations  named 
therein,  will  be,  if  unrestrained,  a  fraud  upon  the  tax  payers  of 
said  city,  including  the  plaintiffs,  because  many  other  unexcep- 
tionable and  worthy  citizens  of  said  city,  of  abundant  means  • 
and  ability,  have  offered,  and  are  willing  to  accept  said  privi- 
lege of  constructing  and  establishing  such  railway,  and  pay 
therefor  into  the  city  treasury  annually,  many  hundred  thou- 
sands of  dollars,  and  which  would  materially  diminish  the  annual 
taxes  levied  and  imposed  in  said  city — said  resolution  only  per- 
mitting the  imposition  of  the  nominal  sum  of  $20  per  car,  by 
way  of  license  fee ;  whereas  $1000  and  upwards,  by  way  of  license 
fee  on  each  car,  has  been  voluntarily  offered  as  aforesaid,  for 
such  permission,  grant,  and  privilege. 

The  plaintiffs  further  claim  and  insist,  that  the  adoption  of 
said  resolution  should  be  restrained,  because  it  attempts  to  bind 
the  said  corporation  for  ever ;  and  thus  limit  and  control  the 
legislative  power  of  said  Common  Council. 

And  also,  because  it  attempts  to  create  an  odious  and  unjust 
monopoly,  not  within  the  legislative  powers  of  said  corporation 
or  Common  Council. 

The  plaintiffs  are  also  advised  and  believe,  and  therefore 
charge  and  insist,  that  if  the  said  corporation  are  authorized  to 
construct,  or  allow  of  the  construction  of  such  railroad,  in  the 
manner  provided  by  said  resolution,  such  authority,  and  all 
contracts,  stipulations,  and  agreements  in  relation  thereto,  are 
within  the  province  of,  and  are  to  be  exercised  by  one  of  the 
executive  departments  of  said  corporation,  known  as  the  "  Street 
Department," 
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The  plaintiffe  further,  upon  information  and  belief  arer  that 
all  the  said  acts  and  doings  of  said  Common  Council,  in  relation, 
or  tending  to  the  establishment  of  such  railroad,  are  in  bad 
faith,  and  in  direct  opposition  to  the  interests  of  said  corporation, 
and  of  the  citizens,  tax  payers,  and  other  inhabitants  of  said 
city,  and  of  travellers  therein. 

The  plaintiffs  therefore,  on  their  own  'behalf,  and  on  behalf 
of  all  other  tax-paying  citizens  and  inhabitants  of  said  city, 
demand  that  an  injunction  order  may  be  issued  by  this  court, 
directed  to  the  said  defendants,  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York,  their  counsellors,  attorneys, 
solicitors,  and  agents,  restraining  and  enjoining  them,  and  each 
and  every  of  them,  from  granting,  or,  in  any  way  or  manner, 
authorizing  Jacob  Sharp  and  others,  the  persons  named  in  said 
resolution,  or  their  associates,  or  any  other  person  or  persons 
whomsoever,  the  right,  liberty,  or  privilege  of  laying  a  double 
or  any  track  for  a  railway  in  said  Broadway,  from  the  South 
Ferry  to  57th  street,  or  any  railway  whatsoever  in  said  Broad- 
way, or  of  breaking  or  removing  the  payment,  or  in  any  other 
manner,  to  obstruct  the  said  street,  preparatory  to,  or  for  the 
purpose  of  laying  or  establishing  any  railway  therein,  until  the 
further  order  of  this  court  in  the  premises. 

And  the  plaintiffs  further  demand,  that  this  court  will  make 
such  injunction  order  perpetual  against  the  said  defendants,  or 
afford  the  plaintiffs,  for  themselves,  and  others,  on  whose  behalf 
this  suit  is  brought,  such  other  or  further  proper,  appropriate 
and  adequate  remedy  and  relief,  as  the  case  herein  presented 
entitles  them. 

The  following  is  the  resolution  pending  in  the  Common  Coun- 
cil to  which  the  complaint  refers : 

Eesolved, — That  Jacob  Sharp,  Freeman  Campbell,  William 
B.  Eeynolds,  James  Gaunt,  I.  Newton  Squire,  Wm.  A.  Mead, 
David  Woods,  John  L.  O'Sullivan,  Wm.  M.  Pullis,  Jonathan 
Roe,  John  W.  Hawkes,  James  W.  Faulkner,  Henry  Dubois, 
John  J.  Hollister,  Preston  Sheldon,  John  Anderson,  John  R. 
Flanagan,  Sargent  V.  Bagley,  Peter  B.  Sweeney,  Charles  B. 
White,  James  W.  Foshay,  Robert  E.  Ring,  Thomas  Ladd, 
Conklin  Sharp,  Samuel  L.  Titus,  Alfred  Martin,  D.  R.  Martin, 
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William  Menzies,  Charles  H.  Glover,  Gershon  Cohen,  and  those 
who  may  for  the  time  being  be  associated  with  them,  all  of 
whom  are  herein  designated  as  associates  of  the  Broadway  rail- 
way, have  the  authority  and  consent  of  the  Common  Council  to 
lay  a  double  track  for  a  railway  in  Broadway  and  Whitehall  or 
State  street,  from  the  South  Ferry  to  Fifty-ninth  street ;  and 
also,  hereafter,  to  continue  the  same,  from  time  to  time,  along 
the  Bloomingdale  road  to  Manhattanville,  which  continuation 
they  shall  be  required,  from  time  to  time,  to  make,  whenever 
directed  by  the  Common  Council,  the  said  grant  of  permission 
and  authority  being  upon  and  with  the  following  conditions 
and  stipulations!  to  wit, 

First — Such  tracks  shall  be  laid  under  the  direction  of  the 
street  commissioner,  in  or  near  the  middle  of  the  street,  the 
outer  rails  not  exceeding  twelve  feet  six  inches  apart,  and  the 
rails  being  laid  flush  and  even  with  the  pavement,  the  inner 
portion  of  the  rail  being  of  equal  height  with  the  outer,  with 
grooves  not  exceeding  one  inch  in  width,  or  such  other  rails  as 
shall  be  approved  by  the  street  commissioner  or  the  Common 
Council,  on  such  grades  as  are  now  established,  or  may  hereafter 
be  established,  by  the  Common  Council ;  and  the  said  associates 
shall  keep  in  good  repair  the  space  between  the  said  rails,  and 
one  foot  on  each  side ;  and  no  motive  power,  excepting  horses, 
shall  be  used  below  Fifty-ninth  street. 

Second. — The  said  associates  shall  place  new  cars  on  said 
railroad,  with  all  the  modern  improvements,  for  the  convenience 
and  comfort  of  passengers.  And  they  shall  run  cars  thereon, 
every  day,  both  ways,  as  often  as  the  public  convenience  may 
require,  under  such  directions  as  the  Common  Council  may, 
from  time  to  time,  prescribe.  Said  cars,  with  horses  attached, 
not  to  exceed  forty-five  feet  in  length. 

Third. — The  said  associates  shall,  in  all  respects,  comply  with 
the  directions  of  the  Common  Council  in  the  building  of  such 
railway,  and  in  the  running  of  the  cars  thereon. 

Fourth. — At  the  Bowling  Green,  the  said  associates  may 
divide  the  two  tracks  aforesaid,  running  one  of  them  down 
Whitehall  street,  and  the  other  down  State  street,  should  they 
deem  such  division  necessary ;  and  also,  whenever  in  the  course 
of  their  route  the  wu4  ro*d  shall  pass  a  public  square,  it  may 
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be  carried  with  a  single  track,  round  both  sides  of  said  square, 
instead  of  only  one,  for  the  better  accommodation  of  the  public 
on  both  sides  thereof. 

Fifth.— The  said  associates  shall  be  required  to  procure  a 
depot,  at  some  place  near  or  at  the  lower  part  of  said  route, 
for  the  purpose  of  keeping  withdrawn  from  Broadway  such 
proportion  of  the  cars  coming  down  in  the  morning  as  shall  not 
be  required  for  the  accommodation  of  the  return  travel  until 
the  afternoon ;  and  also,  they  shall  be  required  to  stop  a  portion 
of  the  cars  at  the  Park,  and  to  send  down  below  that  point  no 
greater  proportion  of  the  whole  number  employed,  than  shall 
be  found  by  experience  to  be  requisite  for  the  accommodation 
of  the  travel  below  that  point,  subject  to  regulation  by  the 
Common  Council. 

Sixth. — The  cars  shall  be  so  constructed  as  not  to  make  pro- 
vision intended  for  standing  passengers  to  crowd  upon  the  seated 
passengers ;  and  also,  when  all  the  seats  are  full,  the  cars  shall 
not  be  stopped  to  take  in  more  passengers  to  be  crowded  into 
the  said  seats ;  a  flag  being  displayed  in  front  of  the  car  to  give 
notice  that  all  the  seats  are  full. 

Seventh.— The  said  cars  shall  not  be  allowed  to  stop,  so  as  to 
obstruct  a  crossing,  nor  to  stop  more  frequently  in  a  block 
(unless  the  same  be  of  extraordinary  length)  than  just  beyond 
its  first  crossing,  except  in  rainy  weather. 

Eighth. — The  said  associates  shall  keep  an  attendant,  distin- 
guishable by  some  conspicuous  mark  or  badge,  at  every  such 
appointed  stopping  place,  in  all  parts  of  the  street  usually  much 
crowded  with  vehicles,  whose  duty  it  shall  be,  with  attention 
and  respect,  to  help  in  and  out  of  the  cars  all  passengers  who 
may  desire  such  assistance,  and  in  general  to  watch  over  the 
safety  of  passengers  from  all  dangers  of  passing  vehicles. 

Ninth. — The  said  associates  shall  be  required  to  keep,  or  cause 
to  be  kept  in  readiness,  a  number  of  sleighs  adequate  to  the 
public  accommodation,  when  the  travel  of  the  cars  may  be  ob- 
structed by  snow. 

Tenth. — The  said  associates  shall  cause  the  said  street  to  be 
well  swept  and  cleaned  every  morning,  and  the  sweepings  car- 
ried away,  before  eight  o'clock  in  suminer,  and  nine  o'clock  in 
winter,  except  Sundays ;  this  provision  applying  to  the  whole 
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of  the  street  south  of  Fourteenth  street,  above  which  point  the 
same  shall  be  done  as  often  as  twice  a  week  when  the  weather 
will  permit. 

Eleventh. — Nq  higher  rate  of  fare  shall  be  charged  for  the 
conveyance  of  passengers  from  any  one  point  to  any  other  point 
along  said  route,  and  such  combined  system  of  routes  as  may 
hereafter  be  adopted  by  means  of  cars  and  transverse  omni- 
buses, than  five  cents  for  each  passenger. 

Twelfth.— In  consideration  of  the  good  and  faithful  perform- 
ance  of  all  these  conditions,  stipulations,  and  requirements,  and 
of  such  other  requirements  as  may  hereafter  be  made  by  the 
Common  Council;  for  the  regulation  of  the  said  railway,  as  afore- 
said, the  said  associates  shall  pay,  for  ten  years  from  the  date 
of  opening  the  said  railway,  the  annual  license  fee  for  each  car, 
now  allowed  by  law,  and  shall  have  a  license  accordingly ;  and 
after  that  period,  shall  pay  such  amount  of  license  fee,  for  fur- 
ther licenses,  as  the  Corporation,  with  permission  of  the  Legisla- 
ture, shall  then  prescribe ;  or,  in  default  of  consenting  thereto, 
shall  surrender  the  road,  with  all  the  equipments  and  appurte- 
nances thereto  belonging,  to  the  said  Corporation,  at  a  fair  and 
just  valuation  of  the  same. 

Thirteenth. — Within  a  reasonable  time  after  the  passing  of" 
this  resolution,  the  said  associates,  or  a  majority  in  interest 
thereof;  shall  form  themselves  into  a  joint  stock  association, 
which  association  shall  be  vested  with  all  the  rights  and  privi- 
leges hereby  granted,  and  shall  have  power,  by  the  votes  of  at 
least  a  majority  in  interest  of  the  associates,  to  frame  and  esta- 
blish articles  of  association  and  by-laws,  providing  for  the  con* 
rtruction,  operation,  and  management  of  the  said  railway,  the 
mode  of  admitting  new  associates,  and  of  transferring  the  shares 
or  interests  of  any  of  the  associates  to  new  associates  or  assigns, 
the  number,  duties,  mode  of  appointment,  tenure,  and  compen- 
sation of  officers,  the  manner  of  making  contracts,  amending 
the  by-laws,  and  calling  in  assessments  from  the  associates,  and 
generally  the  means  and  mode  of  establishing  the  railway  and 
carrying  it  on,  and  of  controlling  and  managing  the  propertv 
and  affairs  of  the  said  association. 

Fourteenth. — The  association  shall  not  be  deemed  dissolved 
by  the  death  or  rot  of  any  associate,  but  his  successor  in  inte« 
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rest  shall  stand  in  his  place ;  and '  the  right  of  each  associate 
shall  depend  on  his  own  fulfilment  of  the  conditions  imposed 
on  him  by  these  restrictions,  or  the  articles  of  association  and 
by-law?  of  the  association ;  and  in  case  of  his  failure  to  fulfil 
the  same,  after  twenty  days'  notice  in  writing  to  him  so  to  do, 
his  rights  shall  be  forfeited  to  and  devolve  upon  the  remaining 
associates.  And  said  associates  may,  at  any  time,  incorporate 
themselves  under  the  general  Railroad  Act,  whenever  two 
thirds  in  interest  of  the  associates  shall  require  it. 

Fifteenth. — The  associates,  whose  names  are  set  fotfh  in  this 
resolution,  shall  by  writing,  filed  with  the  clerk  of  the  Common 
Council,  signify  their  acceptance  thereof,  and  agree  to  confyrm 
thereto ;  and  all  new  associates  or  assigns,  duly  admitted  ac- 
cording to  the  provisions  of  the*  articles  of  association,  and  by- 
laws, shall  be  deemed  parties  to  such  agreement. 

Copies  of  the  petition  of  Jacob  Sharp  and  others,  and  of  the 
objections  of  the  mayor  to  the  passage  of  the  above  resolution, 
although  annexed  to  and  forming  a  part  of  the  complaint,  are 
omitted  as  immaterial. 

Upon  the  complaint,  Mr.  Justice  Campbell,  on  the  29th 
of  December,  1852,  granted  the  following  order  of  injunction : 

"  It  appearing  from  the  complaint  in  this  action,  duly  veri- 
fied, that  the  plaintiffs  are  entitled  to  the  relief  demanded  in  the 
said  complaint,  and  that  such  relief  consists  in  restraining  the 
defendants,  as  hereinafter  provided : 

"Now,  therefore,  in  consideration  of  the  premises,  and  of  the 
particular  matters  in  said  complaint  set  forth,  I  do  hereby  com- 
mand and  strictly  enjoin  the  said  defendants,  the  Mayor,  Alder- 
men, and  Commonalty  of  the  city  of  New  York,  their  counsellors, 
attorneys,  solicitors,  and  agents,  and  all  others  acting  in  aid  or 
assistance  of  them,  and  each  and  every  of  them,  that  they  and 
each  of  them  do  absolutely  desist  and  refrain  from  granting  to, 
or  in  any  manner  authorizing  Jacob  Sharp  and  others  (the  per- 
sons named  in  the  resolution  of  which  a  copy  is  annexed  to  said 
complaint,  and  marked  B.)  or  their  associates,  or  any  other  person  - 
or  persons  whomsoever,  the  right,  liberty,  or  privilege  of  laying  a 
double,  or  any  tract  for  a  railway  in  the  street  known  as  Broad- 
way, in  said  city  of  New  York,  from  the  South  Ferry  to  Fifty- 
seventh  street,  or  any  railway  whatsoever  in  said  Broadway ; 


NEW  YORK— FEBRUARY,  1853.  469 

Davis  ▼.  The  Mayor,  Ao.,  of  New  York. 

and  from  breaking  or  removing  the  pavement  in  said  street,  or 
in  any  other  manner  obstructing  said  street  preparatory  to,  or 
for  the  purpose  of  laying  or  establishing  any  railway  therein, 
until  the  further  order  of  this-  court  in  the  premises. 

"Wm.  W.  Campbell." 

It  appeared  from  the  affidavits  on  the  part  of  the  plaintiff, 
that  a  copy  of  the  injunction  had  been  duly  served  on  each 
mfember  of  the  Common  Council,  and  a  similar  copy,  together 
with  a  copy  of  the  summons  and  complaint,  duly  served  on  the 
Mayor.  That,  after  the  service  of  the  injunction,  the  board  of 
aldermen  met  on  the  evening  of  the  29th  December,  and  by  the 
votes  of  a  majority  of  its  members,  passed  and  adopted  the 
resolution  and  grant  referred  to  in  the  complaint  and  in  the 
injunction.  That  Alderman  Sturtevant  was  one  of  this  major- 
ity, and  that  upon  his  motion,  the  board,  upon  the  same  evening, 
passed  the  following  preamble  and  resolutions  : 

Whereas,  the  Hon.  William  W.  Campbell,  one  of  the  judges 
of  the  Superior  Court,  has,  without  color  of  law  or  justification, 
assumed  the  prerogative  of  directing  and  controlling  the  muni- 
cipal legislation  of  this  city,  by  issuing  an  injunction  prohibiting 
the  Mayor,  Aldermen,  and  Commonalty  of  the  city  of  New  York, 
from  performing  a  legislative  act,  supposed  by  him  to  be 
probably  about  to  be  performed,  and  summoning  the  said 
Mayor,  Aldermen,  and  Commonalty  to  appear  before  him,  and 
show  cause  why  the  said  injunction  should  not  be  perpetual. 
And  whereas,  the  said  injunction  issued  at  the  close  of  a  session, 
and  throwing  forward  the  period  of  such  showing  of  cause 
beyond  the  expiration  of  the  session,  in  regard  to  a  measure 
which  has  been  pending  for  months,  bears  on  its  face  a  charac- 
ter of  indirection  not  less  unjustifiable  and  not  less  unworthy 
of  the  judiciary  than  the  usurpation  of  authority  and  jurisdiction 
which  is  contained  in  such  an  attempted  injunction  itself.  And 
whereas,  if  the  legislative  act  in  question  should  prove,  on 
judicial  investigation,  to  be  open  to  any  objection  or  illegality 
or  unconstitutionality,  there  would  always  exist  ample  opportu- 
nity for  restraining  its  execution  by  injunction  upon  the  first 
proceedings  of  the  parties  authorized  to  carry  the  same  into 
effect    And  whereas,  if  such  a  precedent  of  unwarranted  and 
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unwarrantable  interference  with  the  rightful  functions,  powers, 
and  duties  of  a  legislative  body,  attempted  by  a  judge,  be  sub- 
mitted to,  or  tolerated  without  just  rebuke,  not  only  will  the 
whole  municipal  legislation  of  this  city,  with  its  half  million  of 
inhabitants)  be  subjected  to  the  caprice  or  interested  views  of 
any  judge  who  might  be  found  willing  to  come  forward  with 
attempted  vetoes  in  the  form  of  injunctions,  but  the  next  natural 
step  of  judicial  usurpation  will  be  to  arrest  and  veto  in  similar 
manner,  the  legislation  of  the  state,  or  that  of  Congress,  on  any 
judge's  opinion  of  constitutionality,,  expediency,  or  motive,  at 
the  close  of  a  session,  when  all  business  of  importance  is  usually 
completed.  And  whereas,  the  reasons  alleged  therefor  are 
equally  untenable  in  law  and  unfounded  in  fact-— 

Resolved.  That  as  this  Common  Council  will  not  encroach  on 
the  lawful  jurisdiction  and  powers  of  any  other  public  authority 
or  body,  so  also  will  it  never  allow  any  other  to  interfere  un- 
lawfully with  its  own,  which  it  holds  from  the  people,  and  which 
it  is  bound  to  exercise,  according  to  its  own  judgment,  and  on 
its  own  responsibilities,  and  not  according  to  the  views  and 
directions  of  any  judge  or  other  individual  citizen ;  and  that  it 
is  the  duty  of  the  Common  Council  on  this  unprecedented  occa- 
sion, to  protect  its  own  dignity  and  the  rights  of  the  people  of 
the  city  of  Hew  York^  its  constituency,  by  utterly  disregarding 
the  said  injunction  upon  its  legislative  action,  and  declaring  its 
sense  upon  the  same. 

Resolved,  That  the  Common  Council  have  an  equal  authority 
and  right  to  suspect  and  impute  improper  motives  to  any  intend- 
ed judicial  decision  of  any  judge,  and  consequently  to  attempt 
to  arrest  his  action  on  the  bench,  as  sftch  judge  has  in  regard  to 
the  legislative  action  of  the  Common  Council. 

Resolved,  That  in  reference  to  the  measure  against  which  the 
injunction  in  question  is  directed,  it  was  adopted  by  the  Com- 
mon Council  on  grounds  of  public  expediency,  justice,  and  right, 
for  the  best  good  of  the  city,  both  in  regard  to  the  accommoda- 
tion and  service  of  the  public,  and  in  regard  to  the  interests  of 
the  city  treasury,  and  also  on  petitions  from  more  than  thirty 
thousand  citizens,  and  that  nothing  has  yet  appeared  which 
shakes  the  ground  on  which  it  was  so  adopted,  and  that  we 
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shrink  from  no  discussion  or  investigation,  judicial  or  otherwise, 
into  the  foundations  of  these  grounds,  and  the  reasons  of  our 
action,  collectively  or  individually.  Which  was  adopted  by 
the  following  vote,  viz. : 

Affirmative — Aldermen  Moore,  Haley,  Sturtevant,  Oakley, 
Barr,  Tweed,  the  President,  Aldermen  Brisley,  Smith,  Bard, 
Denman,  Cornell,  Peck — 13. 

Negative — Aldermen  Boyce,  Francis,  Ward,  Doherty— 4. 

A  number  of  affidavits  were  read  on  the  part  of  the  defend- 
ant, Sturtevant,  but  as  their  contents  were  deemed  irrelevant 
by  the  court,  as  denying  only  some  of  thp  allegations  in  the 
complaint,  and  not  the  facts  relied  on  as  proving  the  contempt^ 
they  are  omitted. 

«/]  Van  Buren  and  G.  C.  Bronson,  with  whom  were  G.  Woody 
J.  W.  Gerard^  and  J.  JR.  Whiting^  argued  in  support  of  the 
motion  for  an  attachment,  and  insisted  upon  the  following 
points  and  authorities : — 

I.  The  court  had  jurisdiction  over  the  parties,  and  over  the 
subject  matter  of  the  complaint,  and  having  jurisdiction,  the 
question  whether  the  order  for  an  injunction  was  made  upon 
proper  and  sufficient  grounds,  does  not  arise  upon  this  mo* 
tion.  1.  The  court  has  jurisdiction  over  corporations  as  well  as 
over  natural  persons.  2.  The  plaintiffs  complained  that  an 
injury  was  about  to  be  done  to  their  legal  rights  by  a  wrongful 
act  of  defendants,  and  prayed  that  the  defendants  might  be 
restrained  from  doing  the  act.  Nothing  further  was  necessary 
to  give  jurisdiction,  and  it  was  then  for  the  court  to  judge  and 
decide,  whether  a  proper  dase  was  made  for  granting  the  relief 
which  the  plaintiffs  asked.  And  when  a  court  has  jurisdiction, 
its  judgment  or  order  is  never  void,  however  erroneous  it  may 
be.  3.  The  resolution  which  the  Common  Council  was  about 
to  pass,  was,  in  no  proper  sense  of  the  term,  an  act  of  legisla- 
tion. It  was  not  a  law,  but  a  contract  It  was  what  the  Com- 
mon Council  itself  called  a  grant  But  if  it  was  material  to 
consider  whether  it  was  a  law  or  grant,  that  was  a  question 
upon  which  the  court  was  to  judge;  and  if  it  erred  in  judg- 
ment, still  its  order  was  valid  until  it  should  be  reversed 
or  vacated.    4.  If  the  resolution  which  the  Common  Council 
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was  about  to  passjnay  properly  be  regarded  as  an  act  of  legis- 
lation, it  was  still  a  question  for  the  court  to  decide  whether 
relief  might  not  be  granted  against  an  injury  attempted  to  be 
done  in  that  form:  and  whether  the  judgment  was  right  or 
wrong,  it  was  not  void.  5.  We  shall  contend,  at  the  proper 
time,  that  there  is  no  color  for  the  pretence  set  up  by  the  Com- 
mon Council  that  the  power  to  make  by-laws  and  ordinances 
for  the  government  of  the  Corporation  and  inhabitants  of  the 
city,  stands  on  the  same  footing  as  "  the  legislation  of  the  state, 
or  that  of  Congress ;"  and  that  in  such  matters  they  are  above 
and  beyond  the  reach  of  the  judiciary.  We  shall  maintain 
that  the  Common  Council  may  be  controlled  when  it  is  about 
to  do  an  injury  to  third  persons,  although  the  wrongful  act  may 
take  the  form  of  a  by-law  or  ordinance.  And  clearly  this  is  so 
when  the  thing  which  the  Common  Council  proposes  to  do, 
though  in  the  form  of  a  law,  is  in  truth  a  grant  of  the  property 
or  privileges  of  the  city.  But  it  is  enough  for  the  present  to 
say  that  whether  it  was  proper  to  enjoin  the  Corporation  in  this 
case  was  a  question  for  the  court  to  decide,  and  whether  its  judg- 
ment was  right  or  wrong,  it  was  valid,  until  reversed  or  an- 
nulled. 

IL  So  long  as  an  injunction  remains  in  force,  it  must  be 
obeyed,  although  it  may  have  been  erroneously,  or  even  irregu- 
larly issued  (2  Paige,  326,  329,  The  People  v.  Spalding ;  8 
Paige,  253,  Uigbie  v.  Edgerton;  4  Paige,  444,  Sullivan  v. 
Judah;  4  Paige,  163,  Hanoley  v.  Bennett;  4  Paige,  450, 
Rogers  v.  Patterson:  7  Paige,  364,  Lansing  v.  Jilaston;  3 
Sandf.  8.  C,  162,  Capet  v.  Parker;  1  Barb.  Ch.  Pr.,  634,  635, 
636 ;  4  Howard's  P.  R,  225,  Krom  V.  Bogan  ;  6  Howard's  P. 
R.,  124,  Smith  v.  Reno;  6  Ves.,  109,  Marquis  of  Downshire 
v.  Lady  Sandis ;  Eden.  Injunc,  102 ;  2  Cases  in  Chancery, 
204,  Woodward  v.  King). 

UL  The  injunction  to  restrain  the  making  of  the  grant  was 
properly  addressed  to  the  Corporation ;  and  when  served,  the 
order  was  operative  upon  every  branch  and  official  member  of 
the  corporate  body  (1  Ld.  Ray.  559,  560,  The  King  v.  The 
Mayor  of  Abingdon  ;  2  Salk.  669,  S.  C. ;  Comb.  213,  Harcaurt 
v.  Fox;  2  Kyd  on  Corp.,  847,  849 ;  8  Mod.  Ill,  The  Ming  v- 
The  Mayor  and  Burgesses  qf  Tregony). 
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IV.  There  was  a  breach  of  the  injunction  by  every  member 
of  the  Corporation  who,  after  the  service  of  the  order,  voted  to 
make  the  grant  Every  such  member  acted  in  direct  contempt 
of  the  authority  of  the  court,  and  the  commandment  of  the 
law  (Comb.  826,  827,  Smith  v.  Butler;  Cooper  Ch.  Cas.  77, 
Agcur  v.  Regent? 8  Carnal  Company  ;  1  H.  Black.  207,  The 
Mayor,  dkc.  of  London  v.  The  Mayor,  dec.  of  Lyme  Regis; 
1  Barb.  Ch.  Pr.  636,  Bwnk  Commissioners  v.  City  Rank  of 
Buffalo;  5T.R  607,  622,  The  Kmg  v.  Hottamd;  8  Wend. 
203,  209,  Kam  v.  The  People ;  2  Kyd  on  Corp.,  350 ;  Angel 
&  Ames  on  Corp.,  681 ;  Code,  §  218  ;  2  R.  S.,  534,  §  1. 
sub.  3,  8 ;  §  20,  21,  22,  25,  26 ;  7  Hill  302.  Spalding  v.  The 
People). 

V.  When  any  one  acts  in  an  official  character  in  disregarding 
an  injunction,  or  order  of  the  court,  it  is  not  the  officer,  but  the 
individual,  who  is  punished  for  the  contempt. 

VL  This  is  the  most  aggravated  case  of  contemning  the 
court  and  its  process  that  has  happened  in  modern  times  ;  and 
if  it  is  not  followed  by  an  exemplary  punishment,  it  will 
be  impossible  to  maintain  the  administration  of  justice  in 
future. 

D.  D.  Field  and  C.  O*  Conor,  with  whom  were  E.  Samdford, 
F.  B.  Cutting,  and  R.  I.  Dillon,  resisted  the  motion  on  the  fol- 
lowing grounds : 

First. — The  injunction  was  not  intended  to  restrain,  does  not 
by  its  terms  apply  to,  and  does  not  purport  to  restrain  the 
Common  Council  from  re-considering  the  resolution  in  question, 
and  agreeing  to  pass  or  to  reject  the  same. 

I.  It  rejects  by  implication  the  proposal  of  the  complaint 
that  such  a  restraint  shall  be  imposed.  This,  it  is  presumed, 
was  because  the  grounds  on  which  the  plaintiffs  sought  to  im- 
pose it  were  frivolous.  All  acts  of  this  nature  are  revocable  at 
the  pleasure  of  the  council.  (Britton  v.  Corp.  of  N.  Y.,  Oct 
term,  1844 ;  Brick  Church  v.  Mayor  dke.  5  Cow.  542 ;  8.  P.  7 
Cow.  604. 

II.  Neither  the  charter  nor -any  known  practice  of  the  courts 
has  ever  subjected  to  preliminary  judicial  restraint  the  mere 
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legislative  action  of  the  Common  Council.  Consequently,  it 
could  not  be  supposed  that  the  court  intended  to  exercise  such 
a  power,  unless  express  words  to  that  effect  were  found  in  the 
injunction,  or  such  construction  of  its  terms  was  unavoidable. 
1.  Where  a  legislative  act  is  within  the  power  and  discretion 
of  a  municipal  council,  it  is  against  all  precedent  for  the  courts 
to  interfere.  English  chancery  disclaimed  jurisdiction  in  such 
cases.  (Freurin  v.  Lewu^  4  Myl.  and  Cr.  249 ;  S.  C.  9  Simons, 
66.)  2.  Where  such  act  is  not  within  the  legislative  power,  it 
is  void  on  its  face  ;  and  no  injunction  against  passing  it  could 
ever  be  necessary.  ( Wiggin  v.  New  York,  9  Paige,  23 ;  Mayor 
v.  Meserole,  26  Wend.  132 ;  3  Comst.  430.)  3.  The  mere  laws  or 
ordinances  of  a  municipal  body  can  never  be  grievances  in 
themselves,  especially  if  revocable  at  pleasure.  It  is  only  the 
execution  of  them  that  can  prejudice.  {Pettigrew  cfe  Sherman 
v.  Corpr.  of  N.  Y.,  Superior  Court.)  4.  In  some  respects,  such 
jurisdiction  would  be  impracticable.  For  instance,  the  Mayor 
could  give  his  approval  by  simple  inaction  ;  and  surely  preli- 
minary injunction  or  mandamus  could  not  be  allowed  com- 
manding him  to  disapprove  a  measure.  (Act  of  1830,  p.  127, 
§  14.)  5.  It  is  by  imperative  terms  made  the  absolute  duty  of 
the  council,  on  the  return  of  an  act  with  the  Mayor's  objections, 
to  record  the  objections,  publish  them,  and  re-consider  the  act 
(Act  of  1830,  p.  127,  §§  12  and  13.)  6.  There  is  no  precedent 
of  an  injunction  to  restrain  a  municipal  corporation  from  adopt- 
ing a  resolution,  or  to  restrain  a  party  from  steps  merely  initia- 
tory, which  in  themselves  vest  no  right. 

Secondly. — The  utmost  object  and  intent  imputable  to  the 
injunction  was  to  restrain  the  consummation  of  a  right  or  title 
in  the  intended  grantees  or  licensees.  It  may  have  pointed  to, 
and  intended  to  restrain  the  act  which  was  to  vest  in  them  an 
authority  or  license.  The  determination  or  resolution  of  the 
council  had  no  such  effect.  In  order  to  vest  any  power  or 
authority  under  the  resolution,  it  was  necessary  that  the  licen- 
sees should  tender,  and  that  the  clerk,  as  an  executive  officer 
of  the  Corporation,  should  file  an  agreement  in  writing,  to 
accept  the  conditions.  How  far  an  injunction  aiming  at  this 
result  could  be  made  effectual  without  including  Sharp  and 
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his  associates  as  parties,  and  restraining  them,  it  is  unnecessary 
to  inquire.  (Tradesmen's  Bank  vfc  Merrit^  1  Paige,  302 ;  John- 
son v.  Harris,  7  Vesey,  257 ;  4  Johns.  Ch.  R.  25.) 

I.  Assent  on  the  part  of  the  grantee  is  indispensable  to  every 
grant  and  appointment.  (4  Wheaton,  225 ;  2  Sand.  Ch.  R. 
244 ;  Angel  &  Ames  on  Corp.  71 ;  Willcock,  30,  S.  25 ;  4  Paige, 
44;  6  Vesey,  109.) 

II.  On  the  construction  of  this  injunction  claimed  by  the 
plaintiffs,  an  individual  restrained  from  making  a  grant,  and 
requiring  to  absent  himself  on  business,  could  not  sign,  seal, 
and  acknowledge  a  deed,  and  leave  it  with  his  attorney,  to  be 
delivered  immediately  upon  the  expected  dissolution  of  the 
injunction.  1.  The  injunction  does  not  in  this  case,  as  is  some- 
times done,  restrain  attempts  to  do  the  act,  or  things  leading  to 
it.  It  is  merely  the  final  act  itself  which  is  forbidden,  i.  e.  the 
consummated  grant  of  authority. 

Thirdly. — The  court  had  no  jurisdiction,  on  the  prayer  of 
these  plaintiffs,  to  restrain  any  action  of  the  Corporation. 

I.  Owing  to  the  inconvenience  which  would  result  from  an 
interference  of  the  judiciary  with  the  action  of  the  government, 
courts  of  common  law  and  courts  of  equity  invariably  abstain 
from  the  exercise  of  any  discretionary  jurisdiction  over  acts  of 
government— local  or  general.  (People  v.  Supervisors  of  A11&- 
ghany,  15  Wend.  211 ;  13  Wend.  671 ;  20  Pick.  79 ;  Weaver 
v.  Desendorf,  3  Denio,  119.) 

II.  Suits  of  this  description  lie  only  to  protect  some  indivi- 
dual right  or  interest  of  the  plaintiff.  A  mere  tax-payer  in  a 
municipal  corporation  has  no  interest  which  will  entitle  him 
to  sustain  a  suit  against  the  corporation  for  mismanagement 
or  misgovernment  of  the  corporate  property,  or  abuse  or 
excess  of  corporate  power.  The  judicial  remedies  in  such 
case,  are — 1.  Quo  warranto  by  the  state  for  misuser  of  fran- 
chises. 2.  Equitable  action  by  the  state,  to  prevent  breaches 
of  trust,  or  other  misconduct,  requiring  some  specific  equitable 
remedy. 

Fourthly. — This  court  should  not  assume  jurisdiction  to  re- 
strain the  passage  of  the  resolution  in  question,  on  the  ground  that 
the  Corporation,  in  adopting  the  same,  exceeded  its  authority. 

L  Such  power,  when  exercised  over  subordinate  bodies,  has 
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never  been  directed  to  restrain  the  making  of  ordinances,  by- 
laws, or  resolutions,  but  only  to  restrain  the  performance  of 
acts,  in  execution  of  them. 

II.  The  objection,  that  the  ordinance  in  question  is  an  exe- 
cutive act,  as  presented  on  this  motion  by  the  plaintiffs,  is  sui- 
cidal. The  injunction  only  prohibits  the  Corporation  from  doing 
any  act,  which,  if  done,  would  be  an  operative  grant  If  the 
resolution  was  not  a  grant,  it  was  not  within  the  prohibition. 

III.  The  resolution  in  question  was  within  the  legislative 
power,  and  its  adoption  did  not  involve  the  performance  of  any 
executive  act  The  legislative  is  the  principal  or  chief  authority 
in  a  government;  the  other  departments  are  but  the  mere 
ministers  of  its  will.  The  judiciary  reads  and  expounds  its 
will ;  the  executive  carries  that  will  into  execution.  It  follows, 
as  a  consequence,  that  the  grant  of  legislative  power  is  far  more 
comprehensive  than  a  grant  of  executive,  or  even  of  judicial 
power.  It  is  the  general  receptacle  of  governmental  authority. 
(Federalist,  art.  48,  p.  280 ;  Notes  on  Virginia,  p.  195.)  1.  The 
judiciary  disclaims  the  power  of  making  or  creating  law.  It 
merely  expounds,  for  purposes  of  practical  application,  the 
written  statutes  of  the  Legislature,  and  those  "  statutes  worn  out 
by  time  or  accident,"  which  are  called  the  customary  or  "  com- 
mon law"  of  a  state.  (2  Wilson,  348.)  2.  The  judiciary  deli- 
berate, it  is  true,  but  not  in  the  sense  in  which  the  Legislature 
deliberates.  It  is  the  deliberation  of  research.  It  seeks  not  to 
establish  a  rule  of  future  action,  but  only  to  find  what  is  the 
law.  When  that  is  ascertained,  its  duty  is  simple  and  direct. 
It  has  no  discretionary  authority  or  moral  right  to  do  otherwise 
than  simply  to  declare  the  rule  it  has  ascertained.  3.  The  exe- 
cutive power  is  organized  merely  to  perform  the  acts  which  the 
Legislature  has  determined  upon  as  wise  and  expedient  No- 
thing like  deliberation  or  discretion  properly  belongs  to  the  exe- 
cutive power,  as  a  simple  abstract  idea.  4.  The  legislative 
power  is  the  will  of  the  state ;  the  judicial  is  its  memory ;  the 
executive  is  its  hand.  The  first  creates  the  rule  of  action ;  the 
second  is  the  living  record  of  its  existence ;  the  last  carries  it 
into  execution. 

IV.  Whenever  any  matter  reqniring  the  exercise  of  choice, 
selection,  discretion,  is  submitted  to  an  executive  officer,  it  is  so 
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far,  in  principle,  a  delegation  of  legislative  power.  1.  Even 
where  separate  departments  are  created  by  a  fundamental  law, 
this  delegation  must  be  allowed,  because  of  the  necessity  of  the 
case,  and  the  actual  impossibility  of  reducing  to  an  arbitrary 
classification,  the  extensive  and  infinitely  diversified  circle  of 
human  concerns.  Some  discretion  must  necessarily  be  allowed 
to  the  lowest  executive  officers.  More  is  necessarily  allowed  to 
those  of  higher  grade,  from  the  magnitude  and  importance  of 
the  subjects  and  interests  on  which  they  act.  But  all  of  them, 
in  exercising  such  discretion,  employ  to  that  extent  the  legisla- 
tive power.  (Sprvule  v.  Samvud,  4  Scammons,  134 ;  Wilkinson 
v.  Lelwnd,  2  Peters,  659,  660 ;  Federalist,  p.  273.)  2.  It  fol- 
lows that,  so  far  as  in  the  nature  of  things  it  is  practically  pos- 
sible, it  is  legally  or  constitutionally  within  the  competency  of 
the  legislative  power  to  restrain  these  encroachments  upon,  or 
usurpations  of,  its  proper  functions,  by  giving,  in  its  laws  for 
the  government  of  the  executive,  an  exact  and  definite  rule  of 
conduct,  leaving  no  room  for  any  other  than  mechanical  action. 
3.  The  same  is  abstractly  true  of  the  judicial  power.  Were  it 
practically  possible  for  the  Legislature  to  form  a  code  contain- 
ing, in  express  terms,  admitting  of  no  mistake  or  misconstrue- 
tion,  a  rule  of  conduct  for  every  case  that  could  arise,  the  judges 
would  become  mere  clerks,  to  frame  the  appropriate  writs  x>f 
execution  by  which  to  put  the  executive  power  in  motion. 

Y.  The  direction  of  all  details  touching  the  intended  rail- 
road, as  the  selection  of  site,  form,  speed  of  cars,  managers  or 
licensees,  was  an  act  within  the  competency  of  the  legislative 
power. 

Fifthly. — The  members  of  the  Common  Council  are  not  par- 
ties to  the  action,  or  officers  of  this  court ;  and,  therefore,  they 
are  not  amenable  to  attachment  on  the  relation  of  the  plaintiffs, 
as  for  a  contempt,  not  criminal,  but  merely  tending  to  "  defeat, 
impair,  impede,  or  prejudice  the  rights  or  remedies"  of  .the  party 
ir  the  cause.    (2  E.  S.  534,  §  1.) 

I.  The  court  may,  eoH>ffido,  or  on  the  relation  of  any  person, 
attach  and  punish,  as  a  criminal  contempt,  certain  acts  of  mis- 
behavior tending  to  obstruct  its  proceedings.    (2  B.  S.  278,  § ' 
10,  subd.  1  to  6.) 

IL  But  the  so-called  contempt,  which  is  not  otherwise  detri- 
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mental  to  the  course  of  justice,  except  in  so  far  as  it  "  defeats, 
impairs,  or  prejudices"  the  mere  private  rights  or  remedies  of 
the  party,  cannot  be  committed,  except  by  a  party  to  the  suit 
(2  B.  S.  534,  §  1.)  1.  No  instance  has  been  produced,  and  it 
is  confidently  believed  none  can  be  found,  in  which  such  a  ju- 
risdiction was  exercised.  On  such  a  question,  "  the  silence  of 
Westminster  Hall"  is  conclusive.  2.  The  cases  arising  under 
the  law  of  mandamus,  &c,  against  corporations,  are  not  in 
point ;  the  writ  usually  goes  to  the  particular  officer  or  officers, 
commanding  him  or  them  to  do  the  particular  acts,  &c. 

Sixthly. — The  plaintiffs  not  having  served  the  affidavit  on 
which  the  injunction  was  obtained,  as  imperatively  required  by 
the  code,  section  220,  cannot  charge  the  parties  with  a  mere 
civil  contempt,,  for  failing  toy  ield  obedience  to  their  process. 

I.  Under  the  old  practice,  a  party  could  not  involve  his  ad- 
versary in  the  pains  and  penalties  of  a  contempt  without  strict 
service, — an  actual  exhibition  of  the  order  duly  authenticated 
was  necessary.  A  mere  office  copy  would  not  suffice  for  this 
purpose.  (Graham's  Practice,  712  ;  Uowland  v.  Ralph,  8 
Johns.  19,  and  cases  there  cited. 

II.  Under  the  same  practice,  it  was  required  that  orders  tem- 
porarily staying  proceedings,  until  motion,  &c,  should  be  ac- 
companied by  notice  of  motion.  An  omission  to  conform  to 
this  rule  rendered  the  stay  nugatory.  (Graham's  Practice,  680 ; 
5  Cow.  438 ;  1  Caines,  505.) 

HI.  In  the  present  case,  the  complaint  was  "  the  affidavit" 
under  the  rule  in  question.  Its  service  was  specially  called  for, 
since  it  is  incorporated  with,  and  made  part  of  the  injunction 
by  the  express  words  of  that  process.  1.  No  judge  has  power 
to  make  an  injunction,  except  on  affidavit.  (Code,  §  220.)  2. 
If  there  was  no  affidavit,  the  injunction  was  without  authority, 
and  void.  None  being  served,  the  party  might  well  assume 
that  none  existed. 

By  the  Cotjbt.  Dueb,  J. — A  motion  has  been  made  in  this 
case  for  an  attachment  against  Oscar  W.  Sturtevant,  one  of  the 
aldermen  of  this  city,  for  an  alleged  contempt  of  the  authority 
of  this  court,  by  an  act  of  positive  disobedience  to  its  lawful 
process. 
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The  material  facts  that  have  given  rise  to  the  motion,  and 
upon  which  its  determination,  in  a  measure,  rests,  I  shall  en- 
deavor to  state  in  few  words. 

On  the  27th  of  December  last,  the  plaintiffs,  in  their  own 
right,  and  on  behalf  of  all  others,  the  tax-paying  inhabitants  of 
this  city,  exhibited  their  complaint,  duly  verified,  to  our  asso- 
ciate, Mr.  Justice  Campbell,  who,  on  the  same  day,  in  con- 
formity to  the  prayer  of  the  complaint,  and  holding  that  the 
matters  set  forth  therein  entitled  the  plaintiffs  to  the  relief 
demanded,  granted  an  order  of  injunction,  commanding  and 
enjoining  (inter  alia)  that  the  defendants,  the  mayor,  aldermen, 
and  commonalty  of  the  city,  and  each  of  them,  should  abso- 
lutely desist7  and  refrain  from  granting  to,  or  in  any  manner 
authorizing  Jacob  Sharp  and  others  (the  persons  named  in  a 
resolution  of  which  a  copy  was  annexed  to  the  complaint),  or 
any  other  person  or  persons,  the  right,  liberty,  or  privilege  of 
laying  a.  double  or  any  track  for  a  railway  in  the  street  known 
as  Broadway,  in  this  city,  from  the  South  Ferry  to  Fifty-ninth 
street,  or  any  railway  whatever. 

The  resolution  of  the  Common  Council,  to  which  the  com- 
plaint and  injunction  refer,  is  upon  its  face,  not  only  by  its 
manifest  intent,  but  by  its  express  words,  a  grant  of  permis- 
sion or  authority,  upon  certain  conditions  and  stipulations,  to 
Jacob  Sharp,  and  other  persons  named  as  his  associates,  to  lay 
a  double  track  for  a  railway  in  Broadway  and  Whitehall  or 
State  street  from  the  South  Ferry  to  Fifty-ninth  street ;  and  to 
render  the  resolution,  when  finally  adopted,  effectual  as  a 
grant,  nothing  more  was  required  than  that  the  persons  named 
as  associates  should,  by  a  writing  to  be  filed  with  the  clerk  of 
the  Common  Council,  signify  their  acceptance.  The  com- 
plaint alleged  that  the  resolution  had,  before  that  time,  been 
adopted  by  each  board  of  the  Common  Council,  and  had  been 
returned  by  the  mayor,  with  his  objections,  to  the  Board  of 
Aldermen  in  which  it  originated,  and  averred  that  those  mem- 
bers of  each  board  (constituting  in  each  a  majority  of  those 
elected),  by  whose  votes  the  resolution  had  originally  passed, 
had  given  out  and  declared  that  they  intended  again  to  pass 
the  same,  notwithstanding  the  objections  of  the  mayor,  and  that 
the  grantees  named  in  the  resolution  had  also  made  known 
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their  intention  to  file  their  written  acceptance  immediately  upon 
its  adoption. 

The  actual  conduct  of  the  parties  corresponded  with  these 
anticipations. 

On  the  28th  of  December,  the  order  of  injunction,  together 
with  a  copy  of  the  summons  and  complaint,  was  duly  served 
upon  the  mayor,  and  upon  the  same  or  the  following  day,  the 
injunction,  with  a  copy  of  the  summons,  was  served  upon  each 
member  of  the  Board  of  Aldermen. 

On  the  evening  of  the  29th  of  December  the  Board  of  Alder- 
men met,  and  the  resolution  making  the  grant  to  Sharp  and  his 
associates  being  brought  forward  for  reconsideration,  it  was 
again  passed — the  alderman  now  before  us  and  twelve  of  his 
associates  voting  for  its  adoption.  And,  in  order,  it  would 
seem,  that  no  doubt  might  remain  as  to  the  nature  and  motives 
of  their  action,  the  majority  of  the  board,  upon  the  same  eve- 
ning, and  upon  the  motion  of  Alderman  Sturtevant,  adopted 
certain  resolutions,  which  are  set  forth  at  large  in  the  papers 
before  us,  but  which  we  deem  it  unnecessary  now  to  recite. 

It  is  sufficient  to  say,  that  one  of  these  resolutions  declared, 
that  it  was  the  duty  of  the  Common  Council  to  protect  its  own 
dignity  and  the  rights  of  its  constituents,  the  people  of  the  city, 
"  by  utterly  disregarding  the  injunction  upon  its  legislative 
action,  and  declaring  their  sense  of  the  same ;"  and  that  a  pre- 
amble to  the  resolution,  which  was  adopted  with  them,  declared 
their  sense  of  the  injunction  by  denouncing  it,  in  no  measured 
terms,  as  an  attempt,  without  color  of  law  or  justification,  to 
direct  and  control  the  municipal  legislation  of  the  city ;  as 
bearing  upon  its  face  a  character  of  indirection,  not  less  unjusti- 
fiable and  not  less  unworthy  the  judiciary,  than  its  usurpation 
of  authority  and  jurisdiction,  and  as  a  precedent  of  an  unwar- 
ranted and  unwarrantable  interference  with  the  rightful  func- 
tions, powers,  and  duties,  of  a  legislative  body. 

The  original  resolution  or  grant,  and  the  additional  resolu- 
tions vindicating  the  rights  and  dignity  of  the  Common  Council, 
were  transmitted  to  the  Board  of  Assistant  Aldermen,  and,  on 
the  evening  of  the  30th  of  December,  the  original  resolution 
was  adopted  by  that  body ;  but  whether  any  action  was  then, 
or  htys  since  been,  taken  on  the  additional  resolutions,  does  not 
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appear.  On  the  same  evening  the  associates  named  in  the  ori- 
ginal resolution,  by  a  writing  signed  by  them  all,  and  filed  with 
the  clerk  of  the  Common  Council,  signified  their  acceptance  of 
the  resolution,  and  their  agreement  to  conform  thereto;  and  thus, 
if  these  proceedings  were  valid,  the  grant,  which  the  order  of 
injunction  prohibited  the  defendants  from  making,  became  abso- 
lute, and  the  grantees  acquired  the  very  right,  liberty,  and  privi- 
lege of  laying  a  track  for  a  railway  in  Broadway,  which  the 
injunction,  by  express  words,  had  strictly  commanded  should 
not  be  given. 

It  follows  from  the  statement  that  has  now  been  made,  that 
a  majority  of  the  members  of  the  present  Board  of  Aldermen 
have  deliberately  chosen  to  place  themselves  towards  this  court 
and  its  proceedings  (for  the  act  of  the  judge,  who  issued  the 
injunction,  is  that  of  the  court — Code,  §  218)  in  a  relation  of 
direct  and  open  hostility.  Admitting  their  own  knowledge  of 
the  order  of  injunction,  and  of  the  reasons  upon  which  it  was 
founded — reasons  which  they  have  declared  to  be  untenable  in 
law  and  unfounded  in  fact— construing  the  order  as  command- 
ing them  to  desist  and  refrain  from  the  performance  of  the  act 
which  they  were  determined  to  perform,  and  have  performed 
— they  have  chosen  to  treat  it  as  an  illegal  assumption  of  au- 
thority, an  exercise  of  power  without  right,  which  their  duty 
to  themselves  and  to  their  constituents  required  them  to  disre- 
gard and  resist.  Relying  on  their  own  knowledge  and  convic- 
tions, not  only  of  their  own  duties  and  powers,  but  of  the  duties 
and  powers  of  the  judiciary  of  the  State,  they  have  publicly 
raised  an  issue  which  this  court  is  compelled  to  meet  and  bound 
to  determine.  That  issue  is,  whether  this  court,  by  an  unpre- 
cedented  stretch  of  judicial  authority,  has  invaded  the  province, 
and  violated  the  rights,  of  the  Common  Council  as  a  legislative 
body,  or  those  members  of  that  body,  who  have  openly  denied 
and  boldly  disregarded  the  authority  of  this  court,  are  guilty 
of  the  criminal  disobedience  with  which  they  are  charged,  and 
we  are  now  called  upon  to  punish. 

The  questions,  therefore,  which  this  motion  involves,  possess 
no  ordinary  interest.  It  is  felt  by  all,  that  they  are,  in  no  ordi- 
nary degree,  grave  and  delicate.  "With  a  just  sense  of  their 
importance,  they  have  been  elaborately  argued  by  the  counsel 
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of  the  parties,  and  have  been  carefully  and  anxiously  consider- 
ed by  ourselves.  For  obvious  reasons,  it  would  be  desirable, 
were  it  possible,  that  these  questions  should  be  determined  by 
another  tribunal ;  but,  as  no  such  transfer  can  be  made  of  our 
jurisdiction,  we  must  not  and  will  not  shrink  from  the  respon- 
sibility which  the  law  imposes. 

If  the  injunction  that  has>  been  issued  was  indeed  an  unjusti- 
fiable excess  of  jurisdiction — an  unprecedented  act  of  judicial 
power — it  will  be  our  duty  to  confess,  and,  with  all  possible 
expedition,  correct  the  error ;  but  if  .the  lawful  mandate  of  this 
court,  issued  in  the  exercise  of  its  known  jurisdiction,  has  been 
publicly  denounced  and  wholly  disregarded  by  those  to  whom 
it  was  directed,  and  who  were,  from  their  official  position, 
under  a  peculiar  obligation  to  respect  and  obey  it,  we  should 
indeed  be  unworthy  of  our  station,  could  we  hesitate  to  main- 
tain firmly  the  rights  of  the  judiciary,  and  vindicate  effectu- 
ally the  insulted,  but,  we  trust,  still  paramount  authority  of 
the  law. 

We  proceed  to  the  immediate  consideration  of  the  questions 
that  have  been  discussed. 

It  has  been  contended  that  Alderman  Sturtevant  is  not  liable 
to  an  attachment  for  the  contempt  with  which  he  is  charged, 
for  the  following  reasons : 

First,  Because  he  is  net  a  party  to  the  suit,  and  the  law  is 
Settled  that  it  is  only  a  party  against  whom  relief  is  sought  and 
may  be  given,  who  is  bound  by  an  injunction. 

Second,  Because  the  service  of  the  injunction  upon  him  was 
irregular  and  void,  not  being  accompanied  by  the  service  of 
a  copy  of  the  affidavit,  the  verified  complaint,  upon  which  it 
was  founded. 

Third,  Because  the  only  breach  of  the  injunction  with  which 
he  is  charged,  consists  in  the  act  of  voting  for  the  resolution  to 
which  it  refers ;  an  act  to  which  the  terms  of  the  injunction  do 
not  apply,  and  which  they  were  not  intended  to  restrain. 

And  lastly,  Because  if  the  injunction  must  be  construed  as 
intended  to  restrain  the  reconsideration  and  adoption  by  the 
Common  Council  of  the  resolution  in  question,  the  prohibition^ 
as  illegal  and  void,  was  properly  disregarded ;  no  court  of  law 
Or  equity  having  any  jurisdiction  to  control,  in  any  case,  or  for 
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any  reasons,  the  legislative  action  of  a  corporate,  and  more 
especially,  of  a  municipal  body. 

These  objections  will  be  considered  in  the  order  in  which  they 
have  been  stated. 

The  first,  that  Sir.  Sturtevant  is  not  a  party  to  the  suit,  and, 
therefore,  was  not  bound  to  obey  the  injunction,  we  are  all  of 
opinion  cannot  be  sustained. 

It  is  unnecessary  now  to  determine  the  question  whether, 
under  the  provisions  of  the  Code  (section  219),  a  person  to  whom 
an  injunction  is  directed  is  wholly  excused  from  obedience 
unless  he  is  a  party  to  the  suit,  and  one  of  those  against  whom 
relief  is  demanded.  It  will  be  time  enough  to  consider  and 
decide  this  question  (which  is,  perhaps,  more  doubtful  than  it 
seems  to  have  been  regarded),  when  it  shall  properly  arise  in 
a  case  before  us.  It  does  not  arise  in  the  case  now  before  us? 
for  the  plain  reason,  that  Mr,  Sturtevant  is,  in  judgment  of  law, 
a  party  to  the  suit.  He  is  not  indeed  a  party  in  his  proper 
name,  or  as  a  mere  individual,  but  he  is  so,  in  his  official  cha- 
racter, and  it  is  his  personal  action  in  that  character  that  the 
injunction,  not  only  by  its  legal  construction,  but  by  its  express 
words,  seeks  to  restrain.  It  is  not  addressed  to  the  Mayor,  Al- 
dermen, and  Commonalty  of  the  city  as  an  abstract  metaphy- 
sical being,  but  it  is  addressed  to  each  individual  member  of 
the  whole  corporate  body,  and  it  controls  the  personal  action 
of  every  one  of  them  whose  consent  or  co-operation  might  be 
necessary  to  the  completion  of  the  corporate  act,  which  it  strictly 
prohibits.  It  imposes  a  command  and  duty  upon  every  one  of 
them  to  refrain  absolutelv  from  performing  or  concurring  in 
the  performance  of  the  prohibited  act,  for  the  very  purpose, 
and  as  the  necessary  means,  of  preventing  it  from  becoming  an 
act  of  the  Corporation.  It  is  not  true,  as  the  objection  we  are 
considering  plainly  assumes,  that  when  a  judicial  command  in 
relation  to  a  corporate  act,  a  mandamus,  or  injunction,  is  directed 
to  a  corporation  solely  by  its  corporate  name,  the  members  and 
officers  through  whom  alone  the  Corporation  can  act,  may  disre- 
gard it  with  etitire  impunity,  and  by  their  disobedience  render 
the  process  of  the  court  wholly  ineffectual.  The  law,  we  ap- 
prehend, is  otherwise  settled.  That  the  mandate  of  the  court 
in  these  cases  may  with  entire  propriety  be  directed  exclusively 
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to  the  corporate  body,  by  its  corporate  name,  has  not  been  de- 
nied, and  there  are  numerous  decisions  that  show,  that  when 
such  is  the  form  of  the  order  or  writ,  it  is  operative  and  bind- 
ing, not  only  upon  the  corporation  itself,  but  upon  every  per- 
son whose  pereonal  action,  as  a  member  or  officer  of  the  corpo- 
rate body,  it  seeks  to  restrain  or  control.  Every  such  person 
is  as  fully  bound  to  personal  obedience,  as  if  personally  named 
in  the  process,  and  consequently  is  just  as  liable  for  his  disobe- 
dience. (Rex  vs.  Mayor  of  Abingdon,  1  Lord  Baymond,  560 ; 
Rex  vs.  Mayor  of  Shelf  ord,  2  Gases  in  Chan.  171-2,  Lord  Ray- 
mond, 848 ;  Rex  vs.  Mayor  of  Tregony,  8  Mod.  Ill ;  Bank 
Comnri8*ioner  vs.  City  Bank  of  Rochester,  1  Barb.  Ch.  It.  ps. 
636.)  We  understood  the  learned  counsel  for  the  defendants 
to  admit  that  in  the  case  of  a  mandamus,  the  law  is  such  as  we 
have  stated ;  and  we  are  clear  in  the  opinion,  that  in  respect  to 
the  persons  upon  whom  it  operates,  there  can  be  no  distinction 
between  a  mandamus  and  an  injunction.  Indeed,  all  the  deci- 
sions rest  upon  the  same  principle,  a  principle  which  Lord 
Kenyon,  in  the  case  of  Rex  v.  Holland,  has  briefly  and  forci- 
bly stated.  (5  Term.  R.  622.)  It  is,  that  where  "  a  duty  is 
thrown  upon  a  body  consisting  of  several  persons,  each  is  indi- 
vidually responsible  for  its  performance,  and  individually  liable 
for  its  breach ;"  and  in  the  application  of  this  principle,  it  is 
plainly  immaterial,  whether  the  duty  result  from  an  act  of  the 
Legislature,  or  the  mandate  of  a  court  of  justice. 

We  remark,  in  conclusion,  that  upon  any  other  construction 
than  that  which  we  adopt,  an  injunction  addressed  exclusively 
to  a  corporation  must  be,  in  all  cades,  a  nugatory  and  senseless 
proceeding.  A  corporation  cannot  be  attached,  nor  have  we 
been  able  to  discover  that  there  are  any  means  by  which,  when 
such  is  the  form  of  the  injunction,  its  obedience,  as  a  corpora- 
tion, may  be  compelled,  or  its  disobedience  punished.  And 
that  there  are  none,  Lord  Loughborough,  in  the  case  of  the 
Mayor  of  London  v.  the  Mayor  of  Lynn,  seems  distinctly  to 
admit.  (1  H.  Black.  209.)  Unless  the  injunction,  therefore, 
in  such  cases,  operates  upon  those  members  and  officers  of  the 
Corporation  by  whom  its  corporate  will  is '  manifested,  and 
corporate  acts  performed,  and  unless  it  creates  a  duty  for 
which  they,  as  parties  to  the  suit,  are  personally  responsible,  it 
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is  emphatically  brutum  fulmen — the  words  may  be  those  of 
command  or  menace,  but  they  are  addressed  to  no  one,  and 
signify  nothing.  « 

The  next  objection,  that  the  omission  to  serve  upon  the 
aldermen,  with  the  injunction,  a  copy  of  the  complaint,  ren- 
dered the  service  of  the  injunction  itself,  as  to  them,  inopera- 
tive and  void,  like  the  preceding,  we  are  satisfied,  must  be  over- 
ruled. It  furnishes,  in  this  case,  no  reason  for  not  proceeding 
to  an  attachment.* 

Notwithstanding  the  positive  terms  of  the  Code  (sec.  220), 
we  doubt  exceedingly  whether,  when  the  injunction  itself  is 
duly  served,  the  omission  to  serve  a  copy  of  the  affidavit  upon 
which  it  was  founded,  may,  in  all  cases,  be  alleged  as  a  valid 
excuse  for  disobedience.  When  the  order  of  injunction  can- 
not properly  be  understood,  nor,  consequently,  be  obeyed,  with- 
out a  knowledge  of  the  contents  of  the  affidavit,  the  service  of 
a  copy  must  doubtless  be  made.  But  when  the  injunction  is 
plain  and  explicit,  and  leaves  no  doubt  as  to  the  act  which  the 
party  upon  whom  it  is  served  is  required  to  perform,  or  desist 
from  performing,  it  may  well  be  doubted,  whether  the  irregular 
omission  of  the  affidavit  should  be  held  to  release  him  from  the 
duty  of  obedience.  In  such  cases,  a  knowledge  of  the  con- 
tents of  the  affidavit  would  neither  instruct  him  as  to  his  duty, 
nor  avail  to  discharge  him  from  its  performance,  since  what- 
ever may  be  the  facts  stated  in  the  affidavit,  the  injunction, 
when  emanating  from  a  competent  authority,  until  dissolved, 
must  be  obeyed.  (Krom  v.  Hogan,  4  Howard,  P.  R.  225; 
Woodward  v.  King,  2  Ch.  Ca.  203;  Suttiwm  v.  Judah,  4c 
Paige,  446.) 

The  purpose  for  which  the  Code  very  properly  requires  that 
a  copy  of  the  affidavits  shall  in  all  cases  be  served,  is,  not  that 
the  party  upon  whom  it  is-  served  may  determine,  whether  he 
will  or  will  not  obey  the  injunction,  but  merely  to  enable  him, 
without  delay,  if  so  advised,  to  move  for  its  dissolution. 

It  is  not,  however,  upon  the  ground  that  in  this  case  the 
alleged  irregularity  in  the  service  of  the  injunction  was  not 
such  as  to  excuse  the  disobedience  that  followed,  that  we 
overrule  the  objection.  The  papers  show  that  there  was,  in 
truth,  no  irregularity  that  the  defendant,  Sturtevant,  can  be 
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permitted  to  allege.  A  copy  of  the  complaint,  together  with 
the  injunction,  was  duly  served  upon  the  mayor,  on  the  28th 
of  December,  the  day  before  the  meeting  of  the  board  of 
aldermen.  The  service  was  properly  made  upon  him  as  the 
chief  officer  (2  R.  S.  p.  458,  section  5),  and  for  that  purpose 
the  representative  of  the  whole  Corporation,  and  we  are  clearly 
of  opinion  that  this  service  was  sufficient  and  effectual,  as  to 
every  member  of  the  corporate  body  whose  personal  conduct, 
as  such,  the  injunction  was  designed  to  control ;  and  to  whom 
the  actual  knowledge  of  its  contents  may  justly  be  imputed. 
That  the  defendant,  Sturtevant,  and  the  aldermen  who  acted 
with  him,  possessed  this  knowledge  is  not  denied,  and  it  even 
seems  that  they  well  knew  what  were  the  allegations  in  the 
complaint  itself.  They  have  resolved  that  the  reasons  alleged 
for  the  injunction  "  were  untenable  in  law  and  unfounded  in  fact" 
It  is  only  in  the  complaint,  however,  that  these  reasons  are  al- 
leged, and  it  is  therefore  from  the  complaint  that  their  knowledge 
of  them  must  have  been  derived.  Under  these  circumstances, 
it  would  indeed  be  a  mockery  of  justice  to  permit  the  alleged  irre- 
gularity, in  the  service  of  the  injunction,  to  excuse  its  deliberate 
and  confessed  violation— confessed,  we  mean,  in  the  resolutions 
of  the  aldermen,  although  not  in  the  arguments  of  their  counsel. 
Passing,  then,  from  objections  merely  preliminary  and  for- 
mal, we  proceed  to  an  inquiry  which  touches,  in  a  measure,  the 
merits  of  this  motion,  namely — whether  the  defendant,  Stur- 
tevant, has,  in  fact,  been  guilty  of  the  contempt  with  which 
he  is  charged ;  and  this  he  certainly  has  not,  unless  he  has 
committed  some  act  from  which  the  injunction,  by  its  terms  or 
its  necessary  construction,  commanded  him  to  desist  and  refrain. 
It  is  true  that  Mr.  Sturtevant,  and  those  who  acted  with  him, 
have  publicly  declared  that  they  understood  the  injunction  in 
the  very  sense  for  which  the  counsel  fpr  the  plaintiff  contend, 
as  the  only  sense  of  which  its  terms  are  susceptible.  And  it  is 
also  true,  that  thus  understanding  the  injunction,  they  not  only 
disregarded,  but  proceeded,  so  far  as  depended  on  their  own 
action,  to  rescind  and  nullify  it ;  but  we  shall  not  hold  that  they 
are  concluded  by  their  mistake,  if  a  mistake  they  have  com- 
mitted. Their  error  does  not  work  an  estoppel,  for,  unless  they 
have  violated  the  injunction  in  its  true  legal  construction,  there 
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has  been  no  breach  for  which  they  are  liable  to  be  punished  as 
a  contempt,  whatever  may  be  thought  of  their  intentions  and 
their  language. 

What,  then,  is  the  command  of  the  injunction  ?  What  the 
corporate  act  which  its  terms  prohibit  ? 

If  we  read  the  complaint,  it  is  manifest,  that  the  sole  object 
of  its  prayer,  which  the  injunction  exactly  followed,  was  to 
prevent  the  adoption  of  the  resolution  in  relation  to  a  railroad 
in  Broadway,  which  it  alleged  that  the  Common  Council  meant 
to  reconsider,  and  had  determined  to  pass ;  but  we  have  some 
doubts,  whether  the  allegations  in  the  complaint  can  with  pro- 
priety be  invoked  to  govern  the  construction  of  the  injunction, 
and  it  is  therefore  to  the  terms  of  the  injunction  that,  in  con- 
sidering the  question  we  have  proposed,  we  mean  to  confine 
ourselves.  The  language  of  the  injunction  is  clear  and  unam- 
biguous. The  corporate  act  which  it  prohibits  is  that  of  grant- 
ing to  Jacob  Sharp  and  his  associates,  or  to  any  other  person, 
the  authority  and  privilege  of  laying  down  a  double  or  any 
other  track  for  a  railway  in  Broadway,  between  certain  limits ; 
and  if  no  such  grant,  as  a  corporate  act,  has  been  made,  the 
injunction  has  not  been  violated.  The  fact,  however,  that  such 
a  grant  has  been  made  is  undeniable  :  it  is  not  only  confessed 
by  all,  but  avowed  and  gloried  in  by  those  who  made  it  and 
by  those  who  have  obtained  it.  The  resolution  making  the 
grant  has  been  reconsidered  and  adopted,  and,  in  the  very 
mode  which  it  prescribes,  has  been  accepted  by  the  grantees ; 
and  Jacob  Sharp  and  his  associates  now  claim  to  possess,  by 
a  valid  title,  the  very  right,  liberty,  and  privilege  which  the 
injunction,  speaking  the  voice  and  carrying  with  it  the  author- 
ity of  this  court,  has  said  they  should  not  be  permitted  to 
acquire.  The  corporate  act  that  the  injunction  prohibits  has 
been  performed,  and  it  therefore  seems  an  affront  to  common 
sense  to  say  that  the  injunction  has  not  been  violated.  It  has 
been  violated  just  as  certainly  as  if,  by  express  words,  it  had 
forbidden  the  passage  of  the  resolution  it  was  designed  to  pre- 
vent. We  repeat,  the  injunction  has  been  violated  ;  and  the 
only  inquiry  that  remains  is — By  whom  has  it  been  violated,  and 
who,  assuming  it  to  have  been  rightfully  issued,  are  amenable 
to  this  court  for  their  contempt  of  its  authority  ? 
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It  is  idle  to  speak  of  its  violation  as  merely  a  corporate  act, 
for  which  no  member  or  officer  of  the  Corporation  is  or  can  be 
liable.  We  have  already  shown  that  an  injunction  may  be 
properly  directed  to  a  corporation  solely  by  its  corporate  name, 
and  that,  when  so  directed,  it  operates  to  restrain  the  personal 
action  of  every  member  of  the  corporate  body  by  whose  assent 
or  co-operation  the  corporate  act  that  is  forbidden  may  be  ac- 
complished. 

In  the  case  before  us,  the  injunction  not  only  commanded 
the  Board  of  Aldermen  and  the  Board  of  Assistants  not  to  make 
the  grant  to  Jacob  Sharp  and  his  associates,  which  it  describes, 
but  it  commanded  each  alderman  and  each  assistant  not  to 
give  his  assent  to  any  such  grant,  if  proposed  for  his  adoption, 
— not  to  give  his  assent  to  it,  for  the  purpose,  and  with  the  intent, 
of  rendering  it  operative  and  effectual  as  a  corporate  act.  The 
resolution  adopted  by  the  Common  Council  is  the  very  grant 
that  the  injunction  describes,  and  to  this  grant  every  alderman 
who  voted  for  the  resolution,  with  the  intent  that  it  should  take 
effect  as  a  corporate  act,  has  given  his  assent  Every  one  of 
them,  therefore,  who  has  thus  assented,  the  conclusion  is  plain 
and  irresistible,  has  done  the  very  act  that  the  order  of  the 
court  commanded  him  not  to  do,  and,  by  so  doing,  has  violated 
its  mandate  and  contemned  its  authority.  And  unless  this  be 
true  it  follows  that  when  an  injunction,  directed  to  a  body  con- 
sisting of  several  persons,  commands  them  not  to  perform  a 
joint  act,  although  all  unite  in  performing  the  act,  no  one  of 
them  breaks  the  injunction — no  one  of  them  is  liable  to  be 
punished. 

Two  partners  intend,  by  their  joint  act,  to  make  a  fraudulent 
transfer  of  their  whole  partnership  property ;  suspecting  their 
design,  their  creditors  file  a  complaint,  and  obtain  and  serve 
an  injunction,  by  which  the  intended  transfer,  the  meditated 
fraud,  is  strictly  forbidden.  The  transfer  is,  however,  made, 
the  fraud  accomplished,  the  authority  of  the  court  defied,  and 
the  guilty  partners  rejoice  in  their  impunity.  Neither  of 
them,  it  seems,  can  be  attached,  for  the  valid  reason,  that  the 
fraudulent  transfer  was  the  act  of  both,  and,  therefore,  the  act 
of  neither. 

Let  it  not  be  said  that  the  supposed  case  is  not  analogous; 
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the  analogy,  in  truth,  is  perfect,  for  it  is  not  at  all  affected  or 
impaired  by  the  circumstance  that  the  body  to  which,  in  the 
present  case,  the  injunction  was  directed,  was  a  corporation, 
not  a  partnership.  The  injunction  in  this  case  commanded 
the  Common  Council  not  to  make  a  certain  grant  to  certain 
persons.  The  Common  Council  has  made  the  grant ;  yet  we 
are  told  that  the  injunction  has  not  been  broken,  or,  if  broken, 
has  been  broken  by  the  Common  Council  alone,  the  two  boards 
forming  the  body,  and  not  at  all  by  the  individual  members, 
by  whose  concurrent  votes  the  grant,  as  a  corporate  act,  was 
adopted  and  effected. 

In  conclusion,  the  whole  argument,  it  is  manifest,  depends 
upon  the  truth  of  the  proposition  with  which  we  started,  namely, 
that  an  injunction  directed  to  a  corporate  body,  is  binding 
upon  the  individual  conscience,  and  restrains  the  individual 
action,  of  each  of  its  members.  If  this,  as  a  proposition  of  law, 
is  certainly  true,  and  that  it  is  so  we  cannot  doubt,  then  the 
injunction,  which,  in  this  case,  has  plainly  been  violated  by 
the  Corporation,  as  a  body,  has  just  as  plainly  been  violated  by 
every  member,  who  has  given  his  individual  assent  to  the  cor- 
porate act,  by  which  such  violation  was  effected.  That  assent 
was  given  by  the  member  now  before  us,  Oscar  W.  Sturtevant. 
He  has  therefore,  as  an  individual,  violated  the  injunction,  and 
having  thus  been  guilty  of  the  contempt  with  which  he  is 
charged,  the  attachment  moved  for  must  be  issued  against  him, 
unless  the  order  of  this  court,  which  he  has  disobeyed,  was 
itself  unlawful  and  void. 

It  is  upon  this  ground  alone  that  he  has  himself  justified  his 
disobedience,  and  it  is  upon  this  ground  alone,  that  he  can  be 
exempted  from  its  punishment. 

Before  we  proceed,  however,  to  the  discussion  of  the  question 
whether  the  order  of  this  conrt,  from  its  total  want  of  jurisdic- 
tion, was  illegal  and  void,  there  are  some  considerations  hitherto 
unnoticed,  to  which  it  seems  expedient  to  advert. 

Hitherto  we  have  passed  over  in  silence  an  argument  upon 
which  the  counsel  for  the  defendants  seemed  to  lay  a  peculiar 
stress — namely,  that  the  injunction  was  not  violated,  at  all,  by 
the  mere  adoption  of  the  resolution  containing  the  grant  to  Jacob 
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Sharp  and  his  associates,  and,  consequently,  not  violated  by 
those  by  whose  votes  the  resolution  was  passed. 

The  adoption  of  the  resolution,  it  was  said,  was  not  a  grant. 
It  was  merely  an  inchoate  and  initiatory  act,  which,  but  for  the 
subsequent  acceptance  of  the  grantees,  might  have  remained,  for 
ever,  ineffectual.  Until  this  acceptance  was  executed  and 
filed,  no  grant  Was  made,  no  authority,  right,  or  privilege  given, 
and,  consequently,  until  then,  neither  in  its  terms,  nor  in  its 
spirit,  was  the  injunction  violated.  This  acceptance,  however, 
was  the  act  of  persons  to  whom  the  injunction  did  not  extend, 
and  for  whose  acts,  neither  the  Corporation  nor  its  members, 
can  be  made  responsible. 

Notwithstanding  the  apparent  confidence  with  which  this 
argument  was  urged,  we  find  it  difficult  to  believe  that  it  was 
seriously  meant  to  be  pressed  upon  our  adoption,  since  it  could 
hardly  have  escaped  the  counsel  that,  with  equal  propriety 
and  force,  might  the  same  argument  be  urged  in  every  case 
in  which  a  grant,  transfer,  or  any  disposition  of  property 
whatever,  is  forbidden  to  be  made,  either  by  a  corporation,  a 
partnership,  or  an  individual.  In  no  case,  is  a  grant  effectual 
by  the  mere  will  and  act  of  the  grantor.  In  every  case,  it  de- 
pends for  its  ultimate  validity  upon  the  assent  and  acceptance 
of  the  grantee.  Hence,  if  the  argument  is  valid,  it  follows 
that  an  injunction,  which  is  meant  to  restrain  a  fraudulent  or 
illegal  grant,  addressed  only  to  the  grantor,  may  be  disregarded, 
in  all  cases,  with  entire  impunity.  You  cannot  punish  the 
grantor,  a  fraudulent  trustee  or  debtor,  because  the  grant,  which 
he  executed  and  delivered,  might  have  been  rejected  by  the 
grantee,  and  but  for  his  acceptance  would  have  been  wholly 
ineffectual.  You  cannot  punish  the  grantee,  for  he  was  not 
named  in  the  injunction. 

The  reply  to  the  argument  in  the  cases  supposed,  is  exactly 
that  which  must  be  given  in  the  present.  The  fraudulent  trustee 
or  debtor  is  forbidden  to  make  the  grant,  with  the  intent  that 
it  shall  be  effectual,  and  in  a  mode,  by  which  it  may  be  ren- 
dered so ;  and  when  it  is  proved  that  he  has  done  all  that  he 
could  do  to  render  the  grant  operative  and  valid,  he  is  certainly 
and  justly  punished. 
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So  in  the  present  case,  the  Common  Council,  and  a  majority 
of  its  members,  have  done  all  they  could  do  to  render  the 
grant,  they  were  forbidden  to  make,  operative  and  effectual. 
They  passed  the  resolution  with  the  intent  that  it  should  ope- 
rate as  a  grant,  and  in  the  confident  expectation  that,  by  its 
acceptance,  it  would  become  such.  If  they  meant  otherwise, 
they  either  should  not  have  adopted  the  resolution  at  all,  or, 
when  they  had  passed  it,  should,  as  they  might  have  done, 
have  forbidden  its  acceptance.  As  the  case  stands,  they  have 
made  the  grant  which  they  were  commanded  absolutely  to 
desist  and  refrain  from  making;  and  this  grant,  as  they  in- 
tended, by  their  permission  and  with  their  consent,  has  become 
absolute.  Hence,  if  words  have  a  meaning  or  the  law  an  inten- 
tion, they  have  violated  the  injunction  both  in  its  letter  and  in 
its  spirit,  and,  I  am  constrained  to  add,  they  meant  to  violate 
it,  and  knew  that  they  had  done  so. 

We  are  told,  however,  that  the  members  of  the  Common 
Council  could  not  have  acted  otherwise  than  they  did.  Their 
charter  bound  them,  it  is  said,  to  reconsider  the  resolution,  and 
when  reconsidered,  it  was  not  merely  their  right,  but  their 
duty,  to  vote  upon  it,  according  to  the  dictates  of  their  own 
conscience,  and  to  punish  them  for  the  exercise  of  this  right 
would  be  injustice  and  tyranny.  The  answer  is  brief  and  con- 
clusive. The  charter  imposed  upon  them  no  such  absolute 
duty  as  is  asserted.  When  an  ordinance  or  by-law  is  returned 
to  the  Common  Council,  we  apprehend  that  its  reconsidera- 
tion depends,  in  all  cases,  upon  the  will  of  the  majority ;  and 
assuredly,  in  the  present  case,  they  were  not  bound  to  recon- 
sider the  resolution,  at  the  time,  and  in  the  manner,  they  did. 
I  add,  that  even  upon  a  supposition  that  they  were  bound, 
by  the  provisions  of  their  charter,  to  reconsider  the  resolution, 
they  were  equally  bound,  by  the  mandate  of  this  court,  to  re- 
scind and  reject  it,  when  reconsidered,  if  the  order  of  the  court 
was,  in  truth,  issued,  in  the  exercise  of  its  proper  jurisdiction. 

I  pass,  therefore,  to  the  last  and  most  important  objection 
that  has  been  urged  as  conclusive  against  the  present  motion — 
the  alleged  want  of  jurisdiction  in  this  or  any  court,  to  restrain 
the  action  of*  the  Common  Council  upon  the  subject  before 
them,  as  was  attempted  by  the  injunction  which  they  choose 
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to  disregard.  It  was  upon  this  allegation  that  the  defence  of 
the  Common  Council  was  mainly  rested  in  the  argument  before 
us,  and  it  is,  exclusively,  upon  its  truth  that  its  members,  in  the 
first  instance,  elected  to  place  the^r  own  justification  of  their 
conduct.  The  question  which  it  involves  has  been  perplexed 
by  much  extraneous  reasoning  and  learning,  and  complicated 
with  many  considerations  that  do  not  at  all  belong  to  it ;  yet, 
if  I  mistake  not,  it  is  simple  in  its  own  nature,  and,  by  no 
means,  difficult  of  solution. 

The  true  and  only  question  is,  whether  from  the  total  want 
of  jurisdiction  in  this  court  over  the  subject  matter  to  which 
the  order  of  injunction  related,  the  order  was  void,  upon  its 
face;  for  it  is  this  defect  of  jurisdiction,  and  this  alone,  that 
has  been  or  can  be  pretended  to  exist,  and  when  it  exists,  it 
must,  in  all  cases,  be  thus  apparent.  The  injunction  com- 
manded the  Corporation  and  its  members  to  desist  absolutely 
from  the  performance  of  certain  specified  acts,  and,  if  this 
command  could,  under  no  circumstances,  be  rightfully  ad- 
dressed by  a  court  of  equity  to  a  municipal  corporation,  the 
Common  Council  and  its  members,  in  the  just  maintenance  ot 
their  own  rights,  were  bound  to  disregard  it :  but  if  it  was  a 
command  that,  under  any  circumstances,  upon  any  grounds, 
and  for  any  reason  whatever,  this  court  might  impose  upon  the 
Common  Council  and  its  members,  it  was  at  their  own  peril 
that  they  refused  to  obey  it.  They  had  no  right  to  regulate 
their  conduct  by  their  own  opinion,  or  tlie  opinion  of  their 
counsel,  as  to  the  truth  or  sufficiency  of  the  allegations  in  the 
complaint,  upon  which  the  order  addressed  to  fehem  was  found- 
ed. For  the  purpose  of  determining  whether  they  would  obey 
or  disregard  the  injunction,  they  had  no  right  to  look  into  the 
complaint  at  all,  and  this,  for  the  plain  reason,  that  the  juris- 
diction of  the  court  may  be  certain  and  undoubted,  and  yet 
the  facts  and  allegations  set  forth  in  the  complaint  be  wholly 
insufficient  to  warrant  its  exercise.  When  this  insufficiency 
exists,  there  is  a  want  of  equity  in  the  complaint,  for  which 
the  injunction  will  be  dissolved ;  but  this  want  of  equity  is  no 
evidence  of  a  want  of  jurisdiction,  that,  rendering  the  process 
void,  justifies  disobedience.  A  party  upon  whom  an  inj unc- 
tion is  served  (they  are  the  words  of  Chancellor  Walworth 
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that  £  quote)  is  not  permitted  to  speculate  upon  the  future 
decision  of  die  court  as  to  the  equity  of  the  bill,  and  disobey 
the  injunction,  upon  the  ground  that,  upon  the  merits,  it  ought 
not  to  have  issued.  (People  v.  Spalding,  2  Paige,  329 ;  Sul- 
livan v.  Judahy  4  Paige,  446.)  I  add,  that  if  there  are  any 
valid  grounds  in  law,  upon  which  the  injunction,  in  a  particu- 
lar case,  might  have  issued,  although  not  one  of  the  grounds 
may  be  stated  in  the  complaint,  the  court  has  jurisdiction,  and 
its  order  must  be  obeyed.  It  is  erroneous,  but  certainly  not 
void ;  and  it  is  only  a  certain,  a  manifest  invalidity,  that  can 
excuse  and  protect  disobedience. 

Although  the  want  of  equity  and  the  want  of  jurisdiction 
(as  was  justly  observed  by  the  experienced  and  learned  counsel 
who  last  addressed  us)  are  frequently  confounded,  not  only  by 
text-writers,  but  by  judges,  yet  the  distinction,  which  separates 
them,  is  very  reasonable  and  intelligible,  as  well  as  certain  and 
establiahed.  This  distinction,  however,  I  cannot  bnt  think 
was,  to  a  considerable  extent,  lost  sight  of  in  the  arguments 
that  were  addressed  to  us  on  the  part  of  the  defendants,  and 
it  is  this  circumstance  that  rendered  a  large  portion  of  the 
observations  that  were  made,  and  authorities  cited,  wholly 
inapplicable  to  the  true  and  only  question  now  before  us.  It 
is,  however,  that  question  alone,  as  I  shall  again  state  it,  that  I 
mean  to  consider  and  discuss. 

Was  the  order  of  this  court,  which,  as  an  illegal  exercise  of 
power,  was  disregarded  by  the  Common  Council,  void  upon  its 
face? 

The  order  commanded  the  Common  Council  not  to  grant  to 
Jacob  Sharp  and  others,  or  to  any  other  person,  the  right, 
liberty,  and  privilege  of  laying  down  a  double,  or  any  other 
track,  for  a  railway  in  Broadway. 

At  the  time  this  injunction  was  obtained,  a  resolution,  making 
such  a  grant  to  Jacob  Sharp  and  others,  was  about  to  be 
reconsidered  by  the  Common  Council,  and,  as  the  terms  of  the 
injunction  embrace  this  resolution,  and  were,  undoubtedly, 
meant  to  restrain  its  adoption,  it  is  reasonable  to  construe  the 
order  exactly  as  it  would  be  necessary  to  construe  it,  had  it 
referred  to  and  recited  the  resolution,  and,  by  express  words, 
bad  forbidden  the  Common  Council  to  reconsider  and  Adopt  it 
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It  is  this  construction,  therefore,  that  I  adopt,  and,  for  the 
purposes  of  this  opinion,  I  shall  treat  the  resolution  as  an 
ordinance  or  by-law,  and  its  reconsideration  and  adoption  as 
properly  acts  of  legislation,  in  the  fullest  sense,  in  which  the 
term,  legislation,  can  be  justly  applied  to  the  acts  of  a  corporate 
body. 

Making  these  concessions,  the  denial  of  the  jurisdiction  of 
this  court  amounts  to  this — that  a  court  of  equity,  of  general 
jurisdiction,  has  no  power,  in  any  case,  or  for  any  purpose,  to 
restrain  the  legislative  action  of  a  municipal  corporation,  nor 
in  any  manner  to  interfere  with  or  control  its  legislative  dis- 
cretion, no  matter  to  what  subject  the  action  may  be  directed, 
nor  how  manifest  and  gross  the  violation  of  law,  even  of  the 
provisions  of  its  own  charter,  that  it  may  involve,  and  no 
matter  by  what  motives  of  fear,  partiality,  or  corruption,  its 
discretion  may  be  governed,  nor  how  expensive  and  irrepara- 
ble the  mischief  that,  in  the  particular  case,  may  be  certain 
to  result  to  individuals  or  the  public,  from  its  threatened  exer- 
cise. 

If  this  be  true  as  a  proposition  of  law,  then  the  injunction 
order  of  this  court,  from  the  want  of  jurisdiction  manifest  on  its 
face,  was  wholly  void.  If  the  proposition  be  not  true,  the 
order  was  valid,  and  should  have  been  obeyed. 

In  justice  to  the  counsel  for  the  defendants,  it  must  be  ad- 
mitted that  they  shrank  not  from  maintaining  the  truth  of  the 
proposition  in  all  its  extent,  well  perceiving  that  the  necessity 
of  their  argument  admitted  no  alternative,  since  to  admit  a  sin- 
gle exception,  was  to  admit  the  jurisdiction  which  they  denied. 

In  reply  to  a  question  put  by  the  court,  it  was  expressly 
affirmed  by  one  of  the  counsel  that,  should  the  Common  Coun- 
cil attempt,  by  an  ordinance,  and  from  motives  manifestly  cor- 
rupt, to  convey,  for  a  grossly  inadequate  or  merely  nominal 
consideration,  all  the  corporate  property  of  the  city,  neither 
this,  nor  any  other  court,  would  have  power  to  suppress,  by  an 
injunction,  the  meditated  fraud,  or  when  consummated,  to  re- 
scind the  grant,  or  punish  its  authors,  or  divest  them  of  its  fruits. 
There  could  be  no  remedy,  w^  were  told,  but  from  the  force 
of  public  opinion  and  the  action  of  the  people  at  an  ensuing 
election,  and  all  this,  upon  the  ground,  that  neither  the  pro* 
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priety,  nor  the  honesty,  of  the  proceedings  of  a  legislative  body, 
nor,  while  they  are  pending,  even  their  legality,  can  ever  be 
made  a  subject  of  judicial  inquiry. 

This,  it  must  be  confessed,  is  a  startling  doctrine.  We  all 
felt  it  to  be  so  when  announced,  and  I  rejoice  that  we  are  now 
able  to  say,  with  an  entire  conviction,  that,  applied  to  a  muni- 
cipal corporation,  it  is  just  as  groundless  in  law,  as  it  seems  to 
us,  it  is  wrong  in  its  principle,  and  certainly  would  be  perni- 
cious in  its  effects. 

The  doctrine,  exactly  as  stated,  may  be  true  when  applied 
to  the  legislature  of  the  state,  which,  as  a  co-ordinate  branch 
of  the  government,  representing  and  exercising,  in  its  sphere, 
the  sovereignty  of  the  people,  is,  for  political  reasons,  of 
manifest  force,  wholly  exempt  in  all  its  proceedings  from  any 
legal  process  or  judicial  control ;  but  the  doctrine  is  not,  nor  is 
any  portion  of  it  true,  when  applied  to  a  subordinate  municipal 
body,  which,  although  clothed  to  some  extent  with  legislative, 
and  even  political,  powers,  is  yet,  in  the  exercise  of  all  its  pow- 
ers, just  as  subject  to  the  authority  and  control  of  courts  of 
justice,  to  legal  process,  legal  restraint,  and  legal  correction,  as 
any  other  body  or  person,  natural  or  artificial. 

The  supposition  that  there  exists  an  important  distinction, 
or  any  distinction  whatever,  between  a  municipal  corporation 
and  any  other  corporation  aggregate,  in  respect  to  the  powers 
of  courts  of  justice  over  its  proceedings,  is  entirely  gratui- 
tous, and  as  it  seems  to  me,  is  as  destitute  of  reason,  as  it  cer- 
tainly is,  of  authority.  The  counsel  could  refer  us  to  no  case, 
nor  have  we  found  any,  in  which  the  judgment  of  the  court 
has  proceeded  upon  such  a  distinction,  nor,  in  our  researches, 
which  have  not  been  limited,  have  we  been  able  to  discover, 
that,  by  any  judge  or  jurist,  the  existence  of  such  a  distinc- 
tion, has  ever  been  asserted  or  intimated.  Were  it  other- 
wise— had  such  decisions  been  found  in  the  English  reports,  or 
in  those  of  our  sister  states — had  it  been  proved  that  in  Eng- 
land or  in  other  states  the  supposed  distinction  is  the  esta- 
blished law,  we  should  still  be  compelled  to  say  that  it  is  a  law, 
which  we  must  refuse  to  follow,  for  the  plain  reason,  that  it  is 
directly  inconsistent  with  the  paramount  authority  of  our  own 
constitution.    The  constitution  of  the  state  declares  that  "  all 


496  OASES  IN  THE  SUPERIOR  COURT. 

DtYu  y.  The  Mayor,  Ac,  of  New  York: 

corporations  shall  have  the  right  to  sue,  and  shall  be  subject 
to  be  sued,  in  all  courts,  in  like  cases,  as  natural  persons." 
(Con.  art.  8,  sec.  3.)  There  is  no  exception  here  of  munici- 
pal corporations,  and  an  exception  which  the  constitution  has 
not  made,  we  have  neither  the  inclination,  nor  the  power,  to 
make  ourselves. 

A  corporation  subject  to  be  sued,  is  necessarily  subject  to 
every  process  or  order  that,  in  the  commencement,  or  in  the 
progress,  of.  the  suit  may  be  necessary  to,  or  be  connected  with, 
the  relief  which  is  demanded.  And  the  words  "  in  the  like 
cases/'  plainly  mean, "  for  the  like  acts  or  omissions,  and  for  the 
like  reasons." 

Rejecting  then,  an  imaginary  distinction,  the  question  as 
to  the  validity  of  the  only  defence  which  the  members  of  the 
Common  Council  have  set  up  in  their  own  behalf,  and  on 
which  their  counsel  have  chiefly  relied,  their  entire  exemption 
from  judicial  control,  in  every  proceeding,  that  they  may  choose 
to  clothe  with  the  forms  of  legislation,  is  seen  to  possess  a  far 
deeper  and  wider  importance  than  could,  at  first,  have  been 
imagined:  If  the  members  of  the  Common  Council  are  entitled 
to  the  immunity  which  they  claim,  exactly  the  same  immunity, 
and  exactly  upon  the  same  grounds,  may  be  claimed,  and 
justly  claimed  by  all,  who  manage  officially  the  concerns  of 
any  and  every  corporation  in  the  city  or  state,  the  directors, 
managers,  or  trustees  of  every  bank,  insurance,  or  trust  com- 
pany, and  even  of  every  public  library,  or  hospital,  dispensary, 
or  savings  bank.  They  have  all,  legislative  powers,  in  the 
same  sense  as  the  Common  Council,  powers  not  indeed  as  ex- 
tensive in  their  operation,  and  not  therefore  as  liable  to  be 
abused,  nor  as  dangerous  when  abused,  but  just  as  legislative 
and  discretionary  in  their  nature.  They  all  have  the  power 
of  making  by-laws  for  the  regulation  of  their  affairs  and  bind- 
ing on  their  members,  and  they  may  all  give  the  form  of  a  by- 
law or  resolution  to  any  illegal  or  fraudulent  proceeding  into 
which  they  may  be  tempted  or  betrayed ;  and  when,  in  com- 
pliance with  the  prayer  of  stockholders  or  creditors,  or  of  any 
whose  rights  and  interests  they  are  about  to  sacrifice,  a  court 
of  equity  attempts,  by  an  injunction,  to  restrain  the  proceed* 
ing,  they  may  all,  with  the  same  propriety  as  the  members  of 
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the  Common  Council,  defy  the  mandate,  and  denounce  the  at- 
tempt, as  an  unwarranted  and  unprecedented  stretch  of  judicial 
power. 

Notwithstanding  these  observations,  the  question  still  remains, 
has  this  court,  or  any  court  of  equity,  the  power  to  interfere 
with  the  legislative  discretion  of  the  Common  Council  of  this 
city,  or  of  any  other  municipal  corporation  ?  And  to  this  ques- 
tion I  at  once  reply,  certainly  not,  if  the  term  discretion  be 
properly  limited  and  understood ;  and  thus  understood,  I  carry 
the  proposition  much  further  than  the  counsel  who  advanced  it. 
This  court  has  no  right  to  interfere  with  and  control  the  exercise, 
not  merely  of  the  legislative,  but  of  any  other  discretionary 
power,  that  the  law  has  vested  in  the  Corporation  of  the  city ; 
and,  hence,  I  deem  it  quite  immaterial,  whether  the  resolution  in 
favor  of  Jacob  Sharp  and  his  associates  be  termed  a  by-law,  a 
grant,  or  a  contract,  or  whether  the  power  exercised  in  passing 
it  be  termed  legislative,  judicial,  or  executive ;  for  if  the  Corpo- 
ration had  the  power  of  granting,  at  all,  the  extraordinary 
privileges  which  the  resolution  confers,  the  propriety  of  exer- 
cising the  power,  and,  perhaps,  even  the  form  of  its  exercise, 
rested  entirely  in  its  discretion.  Nor  is  this  all.  A  court  of 
equity  has  no  right  to  interfere  with  and  control,  in  any  case, 
the  exercise  of  a  discretionary  power,  no  matter  in  whom  it 
may  be  vested — a  corporate  body  or  individuals,  the  aldermen 
of  a  city,  the  directors  of  a  bant,  a  trustee,  executor,  or  guar- 
dian ;  and  I  add,  that  the  meaning  and  principle  of  the  rule, 
and  the  limitations  to  which  it  is  subject,  are,  in  all  the  cases 
to  which  it  applies,  exactly  the  same.  The  meaning  and  prin- 
ciple of  the  rule  are,«that  the  court  will  not  substitute  its  own 
judgment  for  that  of  the  party  in  whom  the  discretion  is  vested, 
and  thus  assume  to  itself  a  power  which  the  law  had  given  to 
another ;  and  the  limitations  to  which  it  is  subject,  are,  that  the 
discretion  must  be  exercised,  within  its  proper  limits,  for  the 
purposes  for  which  it  was  given,  and  from  the  motives,  by 
which  alone  those  who  gave  the  discretion,  intended  that  its 
exercise  should  be  governed.  I  select,  for  the  purpose  of  illus- 
tration, a  single  case ;  The  directors  of  a  bank  have  a  large 
discretion  in  making  dividends,  in  appointing  its  officers,  and 
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in  fixing  the  amount  of  their  salaries ;  and  in  the  exercise  of 
this  discretion,  a  court  of  equity,  in  the  just  application  of  the 
rule  that  has  been  stated,  has  certainly  no  right  to  control  them. 
It  has  no  right  to  say  what  dividends  shall  be  made,  what  offi- 
cers be  appointed,  or  what  salaries  be  allowed.  But  should  the 
directors  attempt  to  make  a  dividend  of  capital,  instead  of 
profits,  or  to  raise  the  salaries  to  a  sum  so  exorbitant  as  to 
equal  or  exceed  the  annual  profits  of  the  company ;  or  in  the 
case  last  supposed,  by  a  secret  compact,  secure  to  themselves 
a  large  proportion  of  the  aggregate  sum  allowed  nominally  as 
a  compensation*  to  others,  it  cannot  for  a  moment  be  doubted, 
that  a  court  of  equity  would  be  bound,  upon  the  application 
of  creditors  or  stockholders,  to  restrain  or  annul,  according  to 
the  circumstances  of  the  particular  case,  the  illegal,  unjust,  or 
fraudulent  act.  The  act,  in  the  first  case,  would  be  an  excess 
of  power ;  in  the  second,  an  abuse  of  discretion,  and  from  its 
manifest  prejudice  to  the  stockholders,  a  breach  of  trust ;  in  the 
last,  a  scandalous  fraud ;— and,  to  the  mind  of  an  equity  lawyer, 
it  would  be  an  absurd  and  monstrous  supposition,  that,  in  either 
of  the  cases,  the  directors,  by  giving  to  the  proceeding  the 
form  of  a  resolution  of  the  board,  or  by  any  other  device,  could 
evade  the  jurisdiction  of  the  court,  and  enable  themselves,  with 
impunity,  to  set  its  mandates  at  defiance. 

The  conclusion  from  these  remarks  is,  that  a  court  of  equity 
will  not  interfere  to  control  the  exercise  of  a  discretionary 
power,  when  the  discretion  is  legally  and  honestly  exercised — 
and  it  has  no  reason  to  believe  the  fact  is  otherwise — but 
will  interfere,  whenever  it  has'  grounds  for  believing  that  its 
interference  is  necessary  to  prevent  abuse,  injustice,  or  oppres- 
sion, the  violation  of  a  trust,  or  the  consummation  of  a  fraud.  It 
will  interfere — and  it  is  bound  to  interfere — whenever  it  has 
reason  to  believe  that  those  in  whom  the  discretion  is  vested, 
are  prepared- illegally,  wantonly,  or  corruptly,  to  trample  upon 
rights,  and  sacrifice  interests,  which  they  are  specially  bound 
to  watch  over  and  protect. 

Having  stated  these  principles,  the  discussion  may  be  re- 
garded as  closed,  since  the  application  of  the  principles  to  the 
case  before  us,  is  obvious  and  decisive.    I  shall  therefore  con* 
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tent  myself  with  referring  to  a  few  of  the  authorities  by  which 
jhej  are  sustained;  and  then  proceed  to  apply  them  to  the  facts 
of  the  case. 

The  doctrine  which,  when  stated  in  a  condensed  form,  may 
be  extracted  from  the  decision  of  Lord  Eldon  in  the  leading 
case  of  Agar  y.  The  Regents  Canal  Company  (Cooper's  Eq. 
Cas.  77),  is,  that  whenever  a  corporation  is  about  to  exceed 
its  powers,  and  apply  its  funds  or  credit  to  some  object  beyond 
its  authority,  and  whenever  the  purpose  of  the  corporation,  if 
carried  out,  would  constitute  a  breach  of  trust,  a  court  of  equity 
cannot  refuse  to  interfere  and  give  relief  by  an  injunction ;  and 
his  lordship  said  that  this  was  a  most  wholesome  exercise  of 
jurisdiction,  since  it  would  be  most  prejudicial  to  the  interests 
of  all  with  whose  property  the  managers  of  a  corporation 
might  choose  to  interfere,  if  there  were  not  a  jurisdiction  con* 
tinually  open  and  ready  to  exercise  its  power  to  keep  them 
within  their  legitimate  limits.  In  the  case  of  the  River  Dim 
Navigation  Company  v.  North  Midland  Railway  Company 
(1  Eailway  Cases,  135),  it  was  upon  the  same  doctrine  that  Lord 
Cottenham — a  judge  scarcely  inferior  to  Lord  Eldon  in  judg- 
ment, learning,  and  research — placed  the  exercise  of  a  jurisdic- 
tion, which  he  declared  himself  not  at  liberty  to  withhold.  The 
case  of  Frewvn  v.  Lewis  (4  Mylne  &  Craig,  249)  is  one  of  those 
upon  which  the  counsel  for  the  defendants  placed  a  strong  reli- 
ance, for  it  was  in  this  case  that  Lord  Cottenham  dissolved  an 
injunction  against  the  Poor  Law  Commissioners,  upon  the 
ground  that  its  continuance  would  operate  as  an  undue  restraint 
upon  the  legal  discretion  of  those  important  public  ftmction- 
aries ;  yet,  in  this  very  case,  his  lordship  was  careful  to  assert 
and  maintain  the  rightful  jurisdiction  of  his  court,  and  said, 
"  that  when  public  functionaries  are  departing  from  the  powers 
which  the  law  has  vested  in  them,  and  are  assuming  a  power 
which  does  not  belong  to  them,  this  court  no  longer  considers 
them  as  acting  under  their  commission,  but  treats  them,  whether 
a  corporation  or  individuals,  as  persons  dealing  with  property 
without  legal  rights ;"  and  he  added,  "  that  when  such  persons 
infringe  or  violate  the  rights  of  others,  they  become,  like  all 
other  individuals,  amenable  to  the  jurisdiction  of  this  court  by 
injunction,"    The  force  and  application  of  this  language  will  b<) 
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folly  understood,  when  we  remember  that  the  powers  of  the 
Poor  Law  Commissioners  are  legislative,  discretionary,  and  poli- 
tical, even  in  a  more  extensive  sense  than  those  of  our  own  Cor. 
poration.  I  refer,  lastly,  to  the  three  cases  of  the  Attorney 
General  v.  AspmaU  (2  M,  &  0,  613),  Same  v.  Corporation  of 
York(±"NL.  &  C.  80),  and  iheSamev,  Mayor  of  Dublin  (2  Bligh. 
K.  R.  312),  as  proving  that  when  property  held  by  a  municipal 
corporation  is  clothed  with  public  duties,  or  the  objects  to  which 
it  must  be  appropriated  or  applied  are  defined  by  law,  there 
arises  a  trust,  the  violation  of  which  a  court  of  equity  has,  not 
merely  the  power,  but  is  bound,  to  prevent  by  an  injunction. 

The  streets  of  this  city,  we  are  told,  are  the  property  of  the 
Corporation,  in  which  uVe  fee  is  vested;  but  it  is  cerio  that 
this  property  is  clothed  with  public  duties,  and  that  the  objects 
to  which  alone  it  can  be  appropriated  or  applied,  are  strictly 
defined  by  law.  Hence,  according  to  the  cases  last  cited,  there 
is  a  trust  in  relation  to  the  streets,  the  performance  of  which,  a 
court  of  equity  is  competent  to  enforce  by  a  decree,  and,  conse- 
quently, the  violation  of  which,  when  threatened,  it  is  bound  to 
prevent  by  an  injunction. 

"We  are  now  in  a  condition  to  answer  very*  decisively  the 
question  proposed — Was  the  injunction  order  directed  to  the 
Corporation  void  upon  its  face,  from  the  total  want  of  jurisdic- 
tion in  the  court  by  which  it  was  issued  t  And  the  answer  is 
that  assuredly  it  was  not,  if  there  is  any  ground  whatever  upon 
which  this  court  could  lawfully  restrain  the  Corporation  from 
making  the  grant  which  the  order  described ;  and  that  there 
are  many  grounds  upon  which  the  restraint  could  be  legally 
and  justly  imposed,  we  deem  it  no  longer  reasonable  to  doubt. 

A  few  I  shall  now  state :-? 

1.  It  may  be  that  the  Corporation  has  no  power  whatever 
either  to  establish  itself,  or  to  grant  to  others,  the  privilege  of 
establishing  a  railway  in  any  of  the  public  streets  in  the  city ; 
and  whether  they  have  or  not,  is  a  question  of  law,  which  be- 
longs not  to  the  Corporation,  but  to  courts  of  justice  to  decide ; 
and  until  the  decision,  the  exercise  of  the  power  may  and  ought 
to  be  restrained. 

2.  It  may  be  that  the  establishment  of  a  railway  in  Broad- 
way would  operate  as  an  injurious  monopoly,  debarring  the 
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bulk  of  our  citizens  of  the  beneficial  use  and  enjoyment  of  the 
street,  and  securing  them  almost  exclusively  to  the  grantees  of 
the  Corporation.  The  creation  of  such  a  monopoly  would  not 
only  be  an  excess  of  authority,  but  a  breach  of  trust,  which 
may  and  ought  to  be  prevented  by  an  injunction. 

3.  It  may  be  that  the  building  of  a  railway  in  Broadway — 
from  the  inconvenience  and  discomforts  it  would  create  to  citi- 
zens generally,  and  its  special  injury  to  the  inhabitants — would 
be  a  public  nuisance.  To  prevent  the  creation  of  a  nuisance, 
no  matter  by  whom  created,  is  not  only  within  the  jurisdiction 
of  the  court,  but,  upon  proper  allegations  in  a  complaint,  its 
positive  duty.    The  mode  of  relief  is  an  injunction. 

4.  It  may  be  that  the  'Common  Council  intended,  from  mo- 
tives of  partiality  or  corruption,  to  make  the  grant  to  Jacob 
Sharp  and  his  associates,  upon  terms  far  less  beneficial  than 
could  certainly  have  been  obtained  from  others,  thus  defraud- 
ing the  treasury  of  the  city,  and  imposing  a  heavy  and  unne- 
cessary burden  upon  its  tax-paying  inhabitants.  In  such  a  case, 
to  issue  an  injunction,  forbidding  the  grant,  is  not  to  interfere 
with  a  legal  discretion,  but  to  prevent  a  flagrant  breach  of  trust 
and  the  completion  of  an  extensive  fraud. 

I  have  already  said  that,  in  considering  the  question  before 
us  it  is  quite  immaterial  whether  all  or  any  of  these  grounds 
of  jurisdiction  and  relief  are  alleged  in  the  complaint,  since  the 
omission  would  only  prove  a  want  of  equity  in  the  complaint, 
not,  at  all,  of  jurisdiction  in  the  court ;  but  it  so  happens  that 
all  of  them, are  alleged  in  the  complaint;  and  so  distinctly  and 
fully  alleged,  that  the  judge,  who  issued  the  order  of  injunc- 
tion, would  have  failed  in  his  duty  had  he  refused  to  grant  it. 
Upon  such  a  complaint  he  had  no  liberty  of  refusal.  It  is  pos- 
sible, as  the  counsel  for  the  defendants  have  insisted,  that  all 
the  material  allegations  in  the  complaint  are  groundless  or  un- 
tenable, and  that  hereafter  we  may  ourselves  be  satisfied  that 
they  are  so,  but  I  shall  not  now  express  or  intimate  any  opinion 
upon  questions,  that  can  only  be  properly  discussed  and  con* 
sidered  upon  a  motion  to  dissolve  the  injunction,  or  upon  the 
final  hearing. 

The  conclusion  at  which  I  have  arrived,  and  which  neces- 
sarily follows  from  the  observations  that  I  have  made,  is,  that 
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the  order  of  injunction,  which  Alderman  Sturtevant  refused  to 
obey,  was  a  valid  exercise  of  the  established  jurisdiction  of 
this  court,  and,  consequently,  that  no  adequate  cause  has  been 
shown  why  an  attachment  should  not  issue  against  him  for  the 
contempt,  of  which,  from  the  papers  before  us,  he  appears  to 
have  been  guilty.  In  this  conclusion  all  the  judges  who  as- 
sisted me — by  each  of  whom,  separately,  all  the  questions  in 
the  case  have  been  carefully  examined-— entirely  concur. 
The  motion  for  an  attachment  is  therefore  granted. 

Boswokth,  J. — The  plaintiffs  move  for  an  attachment  against 
Oscar  W.  Sturtevant,  one  of  the  aldermen  of  the  city,  to  arrest 
him  for  a  contempt  of  court,  in  disobeying  an  injunction  order 
made  in  this  action  by  a  judge  of  this  court,  on  the  27th  of 
December,  1852. 

Having,  with  others  Of  my  brethren,  at  the  request  of  the 

judge  holding  the  special  term  at  which  the  motion  was  made, 

heard  the  arguments  of  counsel  for  and  against  the  motion,  I 

shall,  as  briefly  as  practicable*  state  some  of  the  views  formed 

upon  a  consideration  of  the  propositions  argued  and  authorities 

cited. 
To  present  these  intelligibly,  it  is  necessary  to  state  some  of 

the  prominent  facts  of  the  case.  (The  learned  judge  here  re- 
capitulated the  material  facts  as  set  forth  and  averred  in  the 
complaint,  and  then  proceeded  as  follows : — ) 

The  judge  to  whom  application  was  made  for  the  injunction 
order,  granted  it  on  a  verified  complaint  stating  these  facts  to 
be  true.  Whether  true  or,false  is  a  question  which  we  are  not 
called  upon  to  determine  on  this  proceeding.  To  determine 
whether  he  had  any  jurisdiction  to  make  the  order,  the  com- 
plaint alone  can  be  looked  at,  and  everything  contained  in  it 
and  stated  to  be  true  In  fact,  must  be  deemed  to  be  true  for  all 
the  purposes  of  the  question  before  us.  It  was  on  the  facts 
stated  in  the  complaint,  and  those  only,  that  the  order  was 
made.  If  the  judge,  on  those  facts,  had  jurisdiction  to  make 
the  order,  it  was  the  duty  of  those  to  whom  it  was  directed  to 
obey  it,  until  they  had  procured  it  to  be  vacated.  If  he  had 
jurisdiction  to  make  the  order,  it  is  incontestable  that  it  was 
his  duty  to  make  it,  if  the  facts  stated  in  the  complaint  are  true. 
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According  to  the  allegations  in  the  complaint,  the  Common 
Council,  against  the  objections  of  the  mayor,  were  about  to 
grant  to  Jacob  Sharp  and  others,  authority  and  power  to  con- 
struct and  use  a  railway  in  Broadway,  with  liberty  to  charge 
each"  passenger  five  cents  fare,  on  payment  to  the  city  of  a 
license  fee  for  each  cdr  run  of  only  $20  per  annum,  while  others 
ptood  ready  to  take  the  grant,  and  construct  such  a  railway, 
and  run  cars  with  equal  accommodations,  and  charge  only  three 
cents  fere,  and  pay  a  license  fee  of  $1,000  per  annum.4 

As  between  two  such  propositions,  there  can  be  no  pretence 
for  saying  that  in  the  exercise  of  an  honest  discretion  the  for- 
mer might  be  preferred  to  the  latter.  It  is  not  a  debatable 
question  whether  a  license*  fee  of  $1,000  per  car  per  annum 
is  more  advantageous  to  the  city  than  one  of  $20,  nor  whether 
the  interests  of  the  community  will  be  better  subserved  by  each 
citizen  being  compelled  to  pay  a  fare  of  three  cents,  instead  of 
five.  Therefore,  even  if  it  can  be  successfully  maintained,  that 
the  Common  Council  had  the  power  to  make  the  grant  which 
the  resolutions  purport  to  make,  it  would  be  a  gross  abuse  of 
power,  and  a  flagrant  violation  of  public  duty,  to  make  the 
grant  as  it  was  made,  instead  of  making  it  to  those  who  would 
pay,  at  the  least,  an  additional  million  of  dollars  for  it  into  the 
public  treasury,  and  exact  from  the  passengers  only  three  cents 
fare,  instead  of  five.  Is  it  incontestable  that  such  an  abuse  of 
power  and  violation  of  duty  cannot  be  restrained  by  any 
court? 

It  must  be  conceded  that  this  Corporation  is  liable  to  be  sued, 
that  the  plaintiffs  have  capacity  to  sue,  and  that  this  court  has 
power  to  make  the  order  in  question,  if  any  court  had  power 
to  make  it,  on  the  facts  stated  in  this  complaint.  It  is  undeni- 
able, that,  if  any  jurisdiction  can  be  exercised,  the  acts  contem- 
plated by  the  defendants  are  such  as  they  may  properly  be 
restrained  by  injunction  from  doing. 

If  the  facts  stated  in  the  complaint  are  true,  the  Common 
Council  were  intending,  so  far  as  they  possessed  power  to  ac- 
complish the  purpose,  to  grant  to  an  association  of  individuals 
the  right  of  appropriating  to  their  exclusive  use,  to  a  certain 
extent,  a  portion  of  the  centre  of  the  main  street  of  the  city, 
and,  to  the  same  extent,  to  deprive  all  other  inhabitants  pf  the 
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city  of  the  right  and  privilege  previously  enjoyed  by  them  of 
the  free  and  common  use  of  the  whole  of  the  carriage  way  of 
said  street  They  were  about  to  make  a  grant  authorizing  the 
grantees  to  impose  a  charge  or  tax  of  five  cents  on  every  in- 
habitant who  should  ride  in  their  cars,  while  others  offered  to 
construct  a  road  in  the  same  manner,  and  charge  only  "three 
cents  fare,  and  in  addition  to  this  pay  into  the  treasury  from 
$100,000  to  $200,000  per  annum,  or  $1,000  per  car. 

The  part  of  the  charter  or  of  any  legislative  act  authorizing 
this  to  be  done  has  not  been  pointed  out  To  make  such  a 
grant  under  such  circumstances,  even  if  the  power  exists  to 
make  any  grant  for  the  construction  of  a  railway  on  the  ground 
of  its  being  "  deemed  good,  useful,  or  necessary  for  the  good 
rule  and  government  of  the  body  corporate,"  or  with  a  view  to 
public  convenience,  would  be  a  clear  abuse  of  power  and  vio- 
lation of  duty. 

No  one  can  pretend  that  it  would  promote  public  conveni- 
ence, or  tend  to  the  good  rule  and  government  of  the  body 
politic,  to  compel  every  citizen  to  pay  five  cents  fare,  instead 
of  three,,  or  that  the  public  treasury  should  be  permitted  to 
receive  only  $20  instead  of  $1,000  per  annum  for  every  car 
run. 

In  Frewvn  v.  Lewis  (4  Mylne  &  Craig,  249),  the  defendants 
were  the  Poor  Law  Commissioners  and  the  guardians  of  the 
Holborn  Union,  under  the  poor  law  amendment  act.  (4  and  5 
Will.  IV.  76.)  Lord  (Tottenham,  in  speaking  of  the  jurisdic- 
tion of  the  court  over  bodies  constituted  like  the  poor  law  com- 
missioners, says  that,  "  If  they  are  assuming  to  themselves  a 
power  over  property  which  die  law  does  not  give  them,  this 
court  no  longer  considers  them  as  acting  under  the  authority 
of  their  commission,  but  treats  them,  whether  they  be  a  corpo- 
ration  or  individuals,  merely  as  persons  dealing  with  property 
without  legal  authority."  *  *  *  "  And  if,  under  pretence 
of  an  authority  which  the  law  does  give  them  to  a  certain 
extent,  they  go  beyond  the  line  of  their  authority,  and  infringe 
or  violate  the  rights  of  others,  they  become,  like  all  other 
individuals,  amenable  to  the  jurisdiction  of  this  court  by  in- 
junction." 

Is  it  not  clearly  going  beyond  the  line  of  any  authority 
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vested  in  the  Common  Council  to  deliberately  subject  every 
inhabitant  of  the  city  to  the  necessity  of  paying  five  cents  every 
time  he  may  ride  on  the  proposed  railway,  when  others  will 
construct  the  road  in  the  same  manner,  and  with  the  same 
accommodations,  and  charge  only  three  cents  ?  Is  there  any 
lawful  Authority  to  unnecessarily  tax  the  whole  body  of  the 
people  ?  Can  a  two  cent  tax  be  imposed  upon  each  citizen 
every  time  he  may  pass  up  and  down  Broadway,  from  mere 
oajSce,  without  Lj  arable  cause,  and  under'  the  power 
conferred  to  pitch,  pave,  regulate,  widen,  or  alter  the  street? 

In  the  case  of  the  Attorney  General  against  Forbes,  the  bill 
was  filed  in  the  name  of  the  Attorney  General,  at  the  relation 
of  Thomas  Tindale,  treasurer,  and  by  the  relator  on  behalf  of 
himself  and  all  other  of  the  inhabitants  of  the  county  of  Bucks 
(2  Mylne  &  Craig,  123).  The  court,  in  speaking  of  the  question 
of  parties,  as  well  as  of  its  jurisdiction,  remarked,  that  "  in 
informations  and  proceedings  for  the  purpose  of  preventing 
public  nuisances,  the  ordinary  course  is  for  the  Attorney  Gene- 
ral to  take  it  on  himself  to  sue,  as  representing  the  public ;  but 
it  is  equally  certain  that  individuals  who. conceive  themselves 
aggrieved  may  come  forward  and  ask  the  assistance  of  the  court 
to  prevent  a  public  nuisance,  from  which  they  have  individually 
sustained  damage." 

I  can  perceive  no  good  reason  why  a  court  should  not  restrain 
a  municipal  corporation  as  well  from  infringing  the  public 
franchise,  in  a  case  presenting  an  unquestionable  abuse  of 
power,  to  the  prejudice  of  individuals  and  the  whole  body  poli- 
tic, as  from  granting  mere  property  to  a  particular  association 
of  individuals,  where  others  stand  ready  and  offer  to  pay  double 
the  price  for  the  same  property. 

Municipal  corporations  possess  only  such  powers  as  are  spe- 
cifically granted  by  the  act  of  incorporation,  and  such  as  are 
necessary  to  carry  into  effect  the  powers  expressly  granted.  In 
the  appropriation  of  the  funds  of  the  people,  they  are  creatures 
of  limited  powers;  and  when  they  attempt  to  appropriate  the 
public  funds  to  purposes  not  authorized  by  the  charter  or  by 
positive  law,  whether  it  be  done  by  resolution,  ordinance,  or 
under  the  form  of  legislation,  their  act  is  without  authority  and 
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void.    (Hodge*  v.  City  of  Buffalo,  2  Denio,  140 ;  Haletead  v. 
The  Mayor  of  New  York,  3  Corns.  430.) 

An  attempt  to  sell  to  certain  persons  the  public  wharves^ 
piers,  and  slips,  or  to  lease  them  for  a  term  of  years  for  a  fourth 
or  a  tenth  of  what  others  offered,  and  were  able  to  pay,  would 
be  a  clear  abuse  of  power,  and  a  gross  fraud  upon  the  public, 
which  ought  to  be  restrained.  If  any  doubt  should  be  felt 
whether  such  an  interposition  of  the  court  would  not  be  going 
further  than  was  evidenced  by  any  reported  case,  none  could 
be  entertained  that  it  would  not  be  going  further  than  the  pre- 
vention of  fraud  and  the  protection  of  the  public  required ;  and 
if  the  action  invoked  could  not  be  rested  on  any  better  princi- 
ple, it  might  be  safely  placed  on  the  ground  that  "  fraud  and 
damage,  coupled  together,  entitle  the  injured  party  to  relief  in 
any  court  of  justice." 

It  is  not  intended  to  deny  the  proposition,  that  where  the 
exercise  of  discretion  is  confided  to  persons  appointed  by  law, 
or  to  a  municipal  corporation,  a  court  will  not  attempt  to  con- 
trol the  exercise  of  that  discretion.  But  if,  under  pretence  of 
exercising  the  discretionary  powers  thus  delegated,  they  threat- 
en, and  are  about  to  do,  what  is  undeniably  a  gross  abuse  of 
power,  to  the  injury,  and  in  fraud  of  those  for  whose  benefit 
these  delegated  powers  are  to  be  exercised,  and  to  the  injury 
and  in  fraud  of  the  rights  of  individuals  and  the  public,  I  know 
of  no  principle  or  case  which  precludes  the  interference  of  the 
court  to  prevent  the  threatened  injury.  (Oswego  Falls  Bridge 
Company  v.  Fish,  1  Barb.  Ch.  547 ; .  The  Attorney  General  v. 
Mayor,  <&c,  of  Mobile,  5  Port.  279 ;  The  Attorney  General  v. 
The  Great  Northern  Railway  Company,  3  L.  &  E.  263 ;  Mtmt 
v.  Shrewsbury  and  Chester  Railway  Company,  id.  144 ;  Water- 
man's Eden  on  Injunction,  vol.  ii.,  p.  259,  and. notes.) 

Assuming,  but  not  conceding,  the  authority  of  the  Common 
Council  to  consider  whether  it  was  expedient  to  grant  authority 
to  construct  a  railway  in  Broadway  on  any  terms — on  which 
point  no  opinion  is  intended  to  be  expressed — it  is  absurd  to 
insist  that,  as  between  two  sets  of  applicants,  equally  reputable 
and  able,  and  offering  to  accept  a  grant  on  the  same  terms,  as 
far  as  the  mode  and  manner  of  constructing  the  road  and  of 
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furnishing  and  running  cars  are  concerned,  there  is  any  pretence 
for  saying  that,  in  the  exercise  of  an  honest  or  intelligent  dis- 
cretion, the  grant  may  be  made  to  one  set  of  applicants,  and 
allow  them  to  charge  five  cents  fare,  instead  of  making  it  to 
another  set  of  applicants,  who  would  take  it  with  a  prohibition 
against  charging  more  than  three  cents  fare. 

It  would  be  a  remarkable  abuse  of  power  and  violation  of 
duty  to  make  a  grant  interfering  with  the  right  of  every  citizen 
to  the  common  and  unobstructed  use  of  the  street  as  a  highway, 
and  appropriating  it  in  part  to  the  exclusive  use  and  personal 
emolument  of  the  grantees,  and  confer  on  them  power  to  tax 
every  inhabitant  of  the  city  and  State  live  cents  for  riding  in 
the  cars,  when  others  would  take  the  grant,  and  furnish  the  same 
accommodations  to  the  public,  with  power  to  charge  only  three 
cents  fare. 

If  such  an  abuse  of  power  and  breach  of  trust  cannot  be 
restrained,  then  the  making  of  the  grant  could  not  have  been 
restrained,  if  the  purpose  had  existed  and  been  avowed,  to  make 
it  for  the  nominal  consideration  of  one  dollar. 

That  it  may  be  restrained,  is  incontestable,  as  I  think,  both 
upon  principle  and  authority. 

The  only  serious  question  upon  the  facts  of  any  case  that  may 
be  presented,  is,  whether  the  suit  should  be  instituted  in  the 
name  of  some  one  representing  the  whole  people,  or  whether  it 
may  be  brought  in  the  name  of  an  individual.  That  a  suit  may 
be  instituted  in  the  name  of  an  individual  to  restrain  a  public 
nuisance,  when  it  occasions  special  injury  to  the  plaintiff 
beyond  that  which  the  community  suffers  in  common  with  him, 
is  expressly  affirmed  in  the  Attorney  General  v.  Forbes,  and  has 
been  repeatedly  decided  in  reported  cases  (6  J.  Ch.  439; 
Corning  v.  Lansing,  8  Simons,  193 ;  Spencer  v.  London  and 
Birmingham  Railroad  Company,  Id.  272 '%  Sampson  v.  Smith, 
Story's  Equity,  vol.  ii.,  s.  934;  State  of  Pennsylvania  v.  Wheel- 
ing Bridge  Company,  13  How.  Sup.  C.  K.  566,  576,  608). 

In  this  case  the  complaint  alleged  facts  which,  it  is  claimed, 
establish  the  position,  that  the  construction  of  this  railway 
would  be  a  special  injury  to  them  and  other  owners  of  property 
situate  on  Broadway.  On  these  facts,  the  judge  who  made  the 
order  was  required,  and  it  became  his  duty,  to  exercise  his 
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judgment  and  determine  whether  this  claim  was  well  founded. 
Whether  he  decided  wisely  or  not,  is  wholly  foreign  to  the 
question  of  his  jurisdiction.  If  he  decided  erroneously,  the 
proper  course  of  the  defendants  was  to  apply  to  him  to  vacate 
the  order. 

If  the  alleged  facts  stated  inthe  complaint  were  untrue ;  if 
they  placed  the  intended  action  of  the  Common  Council  and 
their  motives  with  respect  to  it,  in  an  aspect  grossly  unjust  to 
them,  and  if  the  allegations  in  the  complaint  were  a  fraud  upon 
the  court,  the  appropriate  course  was  to  show  this  by  affidavit, 
and  move  for  a  summary  discharge  of  the  order,  and  for  such 
action  against  the  plaintiffs  as  such  conduct  would  make  it  the 
duty  of  the  court  to  take.  The  remarks  made  by  the  court  in 
Noe  v.  Gibson,  7  Paige  513,  and  in  Russell  v.  East  Anglian 
Railway  Company,  1  L.  and  Eq.  R.  101,  are  applicable  to  the 
duty  of  the  defendants  in  this  case.  In  the  latter  case,  the 
court  said : — "  I  know  of  no  act  of  this  court  which  may  not  be 
questioned  in  a  proper  form,  and  on  a  proper1  application ;  but 
I  think  it  is  not  competent  for  any  one  to  interfere  with  the 
possession  of  a  receiver,  to  disobey  an  injunction,  or  to  disobey 
any  other  order  of  the  court,  on  the  ground  that  such  orders 
were  improvidently  made — they  must  take  a  proper  course  to 
question  them,  but  while  they  exist  they  must  obey  them ;  I 
consider  the  rule  to  be  of  such  importance  to  the  interests  of 
the  public,  to  the  peace  and  safety  of  the  public,  and  to  the 
administration  of  the  justice  of  this  court,  that  it  is  a  rule  I 
shall  hold  inflexible  on  all  occasions"  (p.  106).  "  This  court  has 
to  maintain  its  authority  for  the  benefit  of  the  public,  and  it 
can  only  do  that,  as  I  have  before  said,  by  supporting  its  offi- 
cers in  the  execution  of  the  orders  and  processes  of  the  court, 
and  not  allowing  disobedience  and  resistance  to  be  the  mode 
of  questioning  the  propriety  of  the  exercise  of  the  discretion  of 
this  court"  (p.  119). "     . 

I  shall  but  briefly  notice  a  few  of  the  many  other  points 
argued  or  suggested. 

These  resolutions  are,  in  no  proper  sense  of  the  term,  a  legis- 
lative act;  they  are,  in  substance  and  effect,  a  contract,  by 
which  certain  rights  and  privileges  are  granted  to  the  associa- 
ted upon  certain  terms  find  conditions,  and  for  a  stipulated 
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compensation,  to  the  exclusion  of  all  others.  It  depends 
entirely  upon  their  will  whether  any  new  members  shall  be  let 
into  the  association,  and  upon  what  terms.  If  any  of  the 
clauses  of  the  resolutions  partake  of  a  legislative  or  by-law 
character,  they  are  few  and  unimportant,  compared  with  those 
which  relate  to  matters  purely  of  contract.  The  injunction 
order,  by  its  fair  meaning,  prohibited  the  Common  Council 
from  granting  to  Sharp  and  others,  the  right  or  privilege,  or 
in  any  manner  authorizing  them,  to  construct  any  railway  in 
Broadway. 

When  the  resolutions  were  passed  the  grant  was  made,  and 
the  authority  was  given.  Nothing  more  was  to  be  done,  or 
could  be  done,  by  them.  It  only  remained  to  be  seen  whether 
the  grantees  would  file  their  written  acceptance,  agreeing  to 
conform  thereto.  This  was  immediately  filed.  Assuming  that 
the  act  is  revocable,  it  is  enough  to  say,  that  instead  of  there 
being  a  purpose  manifested  to  revoke  it,  it  was  committed 
against  the  objections  of  the  mayor,  in  defiance  of  the  injunc- 
tion, and  resolutions  were  passed  rebuking  the  judge  who  made 
the  order  for  attempting  to  restrain  the  doing  of  the  act 

I  think  there  is  no  just  ground  for  saying  that  the  injunction 
did  not  prohibit  the  acts  subsequently  done,  and  certainly  none 
for  saying,  as  the  case  now  stands,  that  it  was  not  understood 
as  being  a  direct  and  positive  prohibition  against  doing  what 
was  in  fact  done. 

If  it  be  assumed  that  the  resolutions  would  confer  no  au- 
thority to  take  up  the  pavement  and  construct  a  railway,  and 
that  all  who  should  undertake  to  act  under  such  authority 
would  be  wrong-doers,  an  injunction  restraining  them  from 
doing  such  acts  would  not  be  void.  That  is  the  only  proceed- 
ing which  could  prevent  the  necessity  of  a  multiplicity  of  suits, 
and  in  actions  sounding  merely  in  damages,  it  is  obvious  that 
no  adequate  redress  could  be  obtained. 

It  was  only  by  the  members  of  the  Common  Council  that 
the  inhibited  grant  could  be  made.  It  was  by  their  acts  only 
that  the  injunction  could  be  violated.  A  corporation  acts  only 
by  its  officers  and  agents.  When  enjoined  from  doing  anything, 
and  the  injunction  is  disobeyed,  the  disobedience  is  not  the  act 
of  the  intangible  and  impalpable  statutory  being  bearing  the 
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corporate  name,  but  of  the  individuals  by  whom  it  acts.  Pro- 
cess is  served  on  a  corporation  by  serving  it  on  some  of  its 
principal  officers,  which  service  is  a  good  commencement  of  a 
suit  against  it.  And  an  order  which  restrains  a  corporation 
from  doing  an  act  restrains  every  officer  of  it  from  doing  the 
thing  prohibited ;  and  if  he  does  the  act  knowing  that  an  order 
has  been  made  prohibiting  it,  he  is  chargeable  with  the  conse- 
quences of  a  deliberate  violation  of  an  order  of  the  court. 

If  violated,  it  is  by  the  officer  or  agent  who  performs  the  pro- 
hibited agt.  If  the  officers  cannot  be  punished,  no  one  can  be.. 
The  idea  of  sequestering  the  property  of  a  municipal  corpora- 
tion for  disobeying  an  order  prohibiting  it  from  doing  acts 
highly  injurious  to  every  citizen  of  the  body  politic,  with  a  view 
to  compensate  those  citizens  for  the  injuries  thus  inflicted,  is  not 
intelligible.  It  is  taxing  them  to  pay  losses  occasioned  by  a 
"breach  of  trust  committed  by  those  intrusted  with  exercising 
the  taxing  power  for  their  benefit.  First  every  inhabitant  of 
the  city  is  injured, — and,  by  way  of  compensation,  those  who 
inflicted  the  injury  tax  them  to  its  full  amount  to  remunerate 
them  for  the  loss. 

The  statute  provides  that  not  only  "  parties  to  suits  "  may 
be  punished  for  any  "  disobedience  to  any  lawful  order,  decree, 
or  process  "  of  the  court,  but  that  "  all  other  persons  "  may  be. 
(2  B.  S.  534,  s.  1,  sub.  1, 3,  and  8.)  It  is  laid  down  in  books  of 
practice,  that,  as  "an  injunction  to  restrain  waste,  &c,  is 
usually  directed  to  the  party,  his  servants,  workmen,  and 
agents,  consequently,  if  his  servants,  workmen,  or  agents,  hav- 
ing had  notice  of  the  injunction,  do  anything  inhibited  by  it, 
they  will  be  guilty  of  a  contempt."  (1  Barb.  Ch.  p.  634,  and 
notes.)  This  rule  is  in  terms  only  of  the  equivalent  import 
with  the  third  subdivision  of  the  section  of  the  statute  above 
cited.  It  is  also  laid  down  as  settled  practice,  that,  so  far  as 
the  question  of  liability  to  punishment  for  a  contempt  of  eoiirt 
is  concerned,  it  is  enough  that  the  party  has  actually  notice  of 
it,  although  it  may  not  have  been  regularly  served  on  him.  (1 
Barb.  Ch.  pr.  693,  notes  1,  m,  n,  and  o,  and  cases  there  cited.) 
McNeil  v.  Garratj  1  Young  &  Coll.  97,  is  a  recent  authority 
to  that  effect.  Matthews  v.  Smith,  3  Hare,  331,  is  an  authority 
that  a  party  obtaining  the  injunction  may  be  punished  for  pub* 
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lishing  a  notice  respecting  it,  which  misrepresents  the  relative 
position  or  character  of  any  of  the  parties  to  the  cause.  In  ex 
parte  Van  Sandau,  1  Phillips,  445,  a  publication  speaking  in 
less  severe  and  disrespectful  terms  of  the  judgment  of  the  court 
than  the  rebuking  resolutions  did  of  the  injunction  order  made 
in  this  action,  was  characterized  by  Lord  Cottenham  as  "  a  gross 
contempt  of  the  court."  Lord  Hardwick,  in  a  case  of  the 
"  General  Evening  Post,"  2  Atk.  469,  in  enumerating  the  dif- 
ferent kinds  of  contempts,  states,  as  one  distinct  head  of  con- 
tempt, the  "  scandalizing  of  the  court."  Such  an  act  falls  clearly 
within  the  spirit,  if  not  the  very  letter,  of  2  R.  S.  §  10,  sub.  6  ; 
id.  535,  §  1,  sub.  8 ;  2  Daniels,  Ch.  R.  1277 ;  5  Price,  518 ; 
Waterman's  Eden  on  Injunction,  p.  94  to  102-2. 

The  effect  of  not  serving  with  the  injunction  order  a  copy 
of  the  affidavit  on  which  it  is  granted,  is,  that  a  defendant  may 
procure  the  order  to  be  set  aside  for  irregularity.  (2  Paige,  394.)  • 

An  injunction  order  regularly  granted,  of  which  a  party  has 
knowledge,  cannot  be  treated  as  a  nullity,  and  violated  with 
impunity,  before  the  party  obtaining  it,  in  the  exercise  of  due 
diligence,  is  able  to  serve  it,  nor  after  it  has  been  served,  be- 
cause the  service  was  not  in  all  respects  perfectly  regular, 
where  there  is  no  pretence  that  the  person  or  party  disobeying 
it  have  not  had  full  and  accurate  information  of  the  acts  for- 
bidden by  it. 

I  am  of  the  opinion  that  no  objection,  either  of  form  or  sub- 
stance, has  been  presented  which  can  exonerate  Mr.  Sturtevant 
from  the  consequences  of  a  deliberate  and  marked  disobedience 
of  the  order,  or  which  could  furnish  a  respectable  apology  for 
the  court  for  omitting  to  take  such  notice  of  it  as  is  due  to  the 
interests  of  the  public,  and  to  a  proper  administration  of  justice 
in  behalf  of  parties  to  suits,  and  Of  the  whole  community. 


Motions  for  attachment  without  further  argument  were  then 
granted  against  the  following  aldermen,— Abraham  Moore, 
Dudley  Haley,  Jacob  F.  Oakley,  Thomas  J.  Barr,  William  M. 
Tweed,  Richard  T.  Compton,  William  J.  Brisley,  Wesley  Smith, 
James  M.  Bard,  Asahel  A.  Denman,  William  H.  Cornell,  John 
Doherty,  and  William  J.  Peck;   and  against  the  following 
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assistant  aldermen, — Joeiah  W.  Brown,  Samuel  R.  Mabbatt, 
Timothy  O'Brien,  John  F.  Rodman,  Patrick  Breaden,  Charles 
H.  Ring,  Helmns  M.  Wells,  Edwin  Bouton,  William  EL  Wright, 
Jacob  H.  Valentine,  William  McConkey,  Joseph  Rogers,  and 
Thomas  Wheelan. 


The  People  on  the  relation  of  Thomas  E.  Davis  and  Cotjbtlandt 
Palmes  v.  Rich  abd  T.  Compton,  Osoab  W.  Stubtevant,  Abra- 
ham Mooee,  Dudley  Haley,  Jacob  F.  Oakley,  Thomas  J. 
Barb,  Wm.  M.  Tweed,  Wm.  J.  Bribley,  Wesley  Smith,  Jas. 
M.  Babd,  Asahel  A.  Denhan,  Wm.  H.  Cornell,  John 
Dohebty,  and  William  J.  Peck,  Aldermen  of  the  City  of 
New  York,  and  Josiah  M.  Bbown,  Samuel  R.  Mabbatt, 
Timothy  O'Brien,  John  F.  Rodman,  Patrick  Bbeeden,  Chas. 
H.  Ring,  Helmus  M.  Wells,  Edwin  Bouton,  Wm.  H.  Wright, 
Jacob  H.  Valentine,  Wm.  McConkey,  Joseph  Rogebs,  Thos. 
Wheelan,  Assistant  Aldermen,  of  the  City  and  Comity  of 
New  York. 

• 

The  provisions  of  Title  13,  Chap.  8,  Part  8,  of  the  Revised  Statutes,  not  being 
inconsistent  with  those  of  the  Code,  fall  within  the  exception  in  sec  471  of  the 
Code,  and  are  not  repealed. 

Under  that  title,  no  person  can  be  punished  as  for  a  contempt,  unless  it  appears 
that  his  misconduct  has  tended  to  defeat,  impair,  etc.,  the  rights  or  remedies  of 
a  party  in  a  cause  then  depending  in  the  court. 

But  when  this  misconduct  is  proved,  the  powers  of  the  court  are  not  limited  to 
the  imposition  of  such  a  fine  as  may  be  sufficient  to  indemnify  the  party 
aggrieved,  or  to  an  imprisonment  of  the  accused  for  the  sole  purpose  of  enfor- 
cing the  payment  of  such  fine,  but  extend  to  the  punishment  of  the  accused, 
when  the  misconduct  is,  in  its  nature,  a  "  criminal  contempt" 

When  the  misconduct  is  an  act  of  disobedience  to  .its  lawful  process,  if  the  diso- 
bedience is  shown  to  be  "  wilful,"  the  court  has  the  power,  and  is  bound,  to 
punish  it  as  a  "  criminal  contempt" 

In  such  cases,  although  no  actual  loss  requiring  an  indemnity  is  shown,  the  court 
may  impose  a  fine  not  exceeding  $250,  and  imprison  the  aqcused,  for  a  term 
not  exceeding  six  months,  for  no  other  purpose  than  that  of  punishment 

Hence,  to  enable  the  court  to  exercise  its  discretionary  power  of  punishment, 
interrogatories  which  are  designed  to  show  by  the  answers  of  the  accused,  the 
true  nature  and  character  of  his  misconduct*  must  be  answered. 

Htld,  therefore,  that  the  defendants  were  bound  to  answer  whether  they  had 
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voted  for  certain  resolutions,  the  passage  of  which  was  relied  on  as  evidence 
that  their  disobedience  to  an  injunction  was  intentional  and  wilful 

Held,  also,  that  in  all  proceedings  as  for  a  contempt  in  a  civil  action,  unless  the 
contempt  is  shown  to  be  criminal  in  its  nature,  the  court  can  enforce  no  fine 
beyond  the  costs  and  expenses  of  the  relator,  except  as  a  compensation  for  an 
actual  loss. 

Held,  that  each  of  the  defendants,  in  voting  for  a  resolution  of  the  Common  Coun- 
cil, containing  a  grant  to  Jacob  Sharp,  and  his  associates,  had  violated  the 
injunction  by  which  such  a  grant  was  prohibited. 

Held,  also,  that*  not  merely  the  tendency,  but  the  actual  effect  of  this  violation, 
was  to  impede  and  prejudice  the  rights  and  remedies  of  the  relators  in  their 
pending  suit  against  the  corporation,  by  rendering  the  grantees  necessary  par* 
ties  in  its  further  prosecution. 

Held,  therefore,  and  adjudged,  that  each  defendant  was  guilty  of  the  misconduct 
which,  as  a  contempt  of  the  court,  was  alleged  against  him. 

When  in  a  proceeding  as  for  a  contempt  in  a  civil  action,  the  alleged  misconduct 
is  proved,  and  an  actual  loss  to  the  relator  is  shown  to  have  resulted,  the  court 
has  no  discretion  as  to  the  amount  of  the  fine  to  be  imposed.  The  relator  is 
then  entitled  to  a  full  indemnity,  over  and  above  his  costs  and  expenses. 

The  actual  losses  to  which  the  provisions  of  the  statute  apply,  are  losses  pecuniary 
in  their  nature,  and  capable  of  being  estimated  as  such,  with  reasonable  cer- 
tainty. 

Held,  that  as  there  was  no  evidence  that  such  a  loss  had  been  sustained  by  the 
relators,  they  were  entitled  only  to  their  costs  and  expenses. 

Held,  that  the  next  and  necessary  inquiry  was,  whether  the  misconduct  of  the 
defendants  was,  in  its  nature,  a  criminal  contempt-:— in  other  words,  was  the  re- 
sult of  pardonable  ignorance  or  inadvertence,  or  wilful  and  intentional  I 

When  a  manifest  contempt  is  proved,  a  statement  in  general  words  that  the 
guilty  party  acted  under  the  advice  of  counsel,  will  never  be  accepted  by  the 
court  as  excusing  or  palliating  his  misconduct 

To  enable  the  court  to  regard  such  advice,  the  names  of  the  counsel,  the  infor- 
mation that  was  laid  before  them,  and  the  exact  import  of  their  advice,  must 
be  fully  stated. 

If  the  advice  was  written,  the  writing  must  be  produced — if  not,  it  must  be 
verified  by  the  affidavit  of  the  counsel  who  gave  it 

The  belief  of  a  person  upon  whom  an  injunction  or  other  order  of  a  court  is  served, 
that  the  court  had  no  jurisdiction,  furnishes  a  very  slight,  if  any  excuse  for  his 
disobedience. 

His  only  safe  course  in  such  a  case  is  to  obey,  knowing  that  if  the  process  is 
wrongfully  issued,  the  law  will  afford  him  full  redress. 

He  who  resists  the  order  or  process  of  a  court  of  justice,  trusting  to  his  own  belief 
of  its  Want  of  jurisdiction,  acts,  in  all  oases,  at  his  own  peril,  and  when  proved 
to  be  mistaken,  is  justly  punished. 

Quere,  whether  the  rule  laid  down  in  Ooddinyton  v.  Webb  (4  Sand.  Sup.  C  R. 
639),  that  in  order  to  bring  a  party  into  contempt  for  disobedience  to  an  in- 
junction order,  it  must  have  been  served  upon  him  by  the  exhibition  of  the 
order  itself  at  the  time  of  the  delivery  of  a  copy,  ought,  in  all  cases,  to  be  fol- 
lowed f  (Boswobth,  J.) 

Many  reported  feses  show,  that  a  party  may  be  punished  as  for  a  contempt  whan 
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.'  he  has  designedly  done  acta,  which  he  knew,  at  the  time,  the  court  had  by  an 
v-.* .  *-* '  •       order  prohibited  him  from  doing;  although  at  the  time,  the  order  had  not  been 

served  nor  entered,  but  had  only  been  directed  to  be  entered.    (Boswortb,  J.) 

In  order  to  prevent,  in  some  cases,  great  and  manifest  injustice,  it  seems  neces 

sary  that  the  application  of  the  rule  laid  down  in  Coddington  v.  Webb,  should 

be  restricted.    (Boswortb,  J.) 

Held,  by  all  the  judges,  upon  a  full  review  of  all  the  facts  and  circumstances  of 

the  case,  that  the  misconduct  of  the  defendants  in  violating  the  injunction  was 

deliberate  and  wilful,  and  therefore,  justly  punishable  as  a  criminal  contempt 

Judgment  accordingly. 

(At  Special  Term,  before  Dusn,  J.,  assisted  and  advised  by  Boswortb  and 

Emnr,  J.J.) 
Feb.  19,  26 :  March  1,  12,  1858. 

(Affirmed  by  same  Judges  at  General  Term,  March  12,  1858.) 

Feb.  19, 1853. — All  the  defendants  appeared  under  the  sepa- 
rate attachments  issued  against  them.  The  interrogatories 
were  filed  on  the  part  of  the  relators,  which  the  defendants 
were  allowed  time  to  answer,  and  were  recognised  to  appear 
again  on  the  26th  instant. 

Feb.  26. — Defendants  having  appeared,  the  interrogatories 
and  their  answers  thereto  were  read.  The  answers  admitted 
all  the  material  facts  set  forth  in  the  affidavits  upon  which  the 
attachments  were  granted.  (Ante,  pp.  454-464.)  It  appeared 
that  the  resolution  making  the  grant  to  J  acob  Sharp  and  his  asso- 
ciates was  adopted  in  the  Board  of  Aldermen  on  the  evening  of 
the  29th  December,  and  in  that  of  the  Assistants  on  the  evening 
of  the  30th ;  and.  that  each  of  the  defendants  had  voted  for  its 
adoption,  with  knowledge  of  the  injunction  and  of  its  service. 
Each  of  the  defendants,  in  his  answer  to  the  fourth  interroga- 
tory, averred  that  in  voting  for  the  resolution  so  adopted,  he 
had  acted  according  to  his  judgment  and  conscience  in  the 
performance  of  a  legislative  and  public  duty  enjoined  upon 
him  by  law ;  and  each  of  the  Assistant  Aldermen  also  stated 
that  he  believed  at  the  time,  and  was  so  advised  by  counsel, 
"  that  the  injunction  did  not  purport  and  did  not  mean  to  re- 
strain him  from  voting  in  favor  of  the  said  resolution." 

The  answer  of  each  defendant  concluded  with  the  following 
protest : — 

"  And  this  respondent  doth  now  deny  and  protest  against 
the  jurisdiction  of  this  court  to  issue  the  injunction,  or  to  pre- 
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vent  his  voting  in  the  discharge  of  his  legislative  duty,  or  tl 
call  him  to  account  for  his  vote  upon  the  said  resolution.  And 
in  answering  these  interrogatories,  he  does  not  waive  any  ex- 
ceptions to  the  jurisdiction  of  the  court,  but  denies  that  he  can 
be  held  answerable  to  this  court  for  any  vote  or  aot  mentioned 
in  these  answers." 

The  fifth  and  sixth  interrogatories  required  each  of  the 
Aldermen  before  the  court,  to  answer,  whether  the  resolution 
introduced  by  Alderman  Stiirtevant  (cmte,  pp.  463-468)  had 
not  been  adopted  by  the  Board,  and  whether  he  had  not  him- 
self voted  for  their  adoption? 

Alderman  Doherty  answered,  that  the  resolutions  in  ques- 
tion had  been  so  adopted,  but  that  he  had  voted  against  them ; 
and  Alderman  W.  Smith,  admitting  that  he  had  voted  for  the 
resolutions,  expressed  his  regret,  and  apologized  to  the  court, 
for  having  done  so. 

Every  other  Alderman  excepted  to  the  interrogatories,  and 
prayed  that  they  might  be  expunged.  The  first  question,  there- 
fore, that  arose,  was,  whether  the  interrogatories,  so  excepted 
to,  should  be  stricken  out,  or  an  answer  be  compelled? 

D.  D.  Field  and  Charles'  O Conor \  for  the  defendants,  in- 
sisted that  they  were  not  bound  to  answer,  and  moved  that  the 
interrogatories  excepted  to  should  be  expunged  as  irrelevant. 
They  contended  that  in  a  proceeding;  as  for  a  contempt  ill  a 
civil  action,  the  court  had  no  power  to  punish  the  accused  as 
for  a  criminal  contempt ;  but  that  the  sole  object  of  the  pro- 
ceeding was  to  afford  a  remedy  to  the  aggrieved  party.  Hence 
the  inquiry  ought  to  be  confined  to  the  facts  constituting  the 
contempt,  and  to  those  showing  a  loss  sustained  by  the  relators, 
tiere  the  contempt  charged,  disobedience  to  the  injunction, 
was  admitted ;  and,  as  the  subsequent  proceedings  of  the  Al- 
dermen had  no  bearing  upon  any  question  that  the  court  could 
determine,  no  inquiry  into  their  nature  or  character  ought  to 
be  permitted. 

J.  Van  Bttren  and  Q.  C.  Bronsony  contra,  said  that  the  argu- 
ment of  their  opponents  was  founded  upon  an  erroneous  con- 
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stmction  of  the  statute,  and  was  contradicted  by  the  adjudged 
cases ;  that  if  it  should  appear  that  the  disobedience  of  the 
defendants  was  not  the  result  of  ignorance  or  inadvertence,  but 
was  deliberate  and  wilful,  the  court  had  not  merely  the  power 
but  was  bound  to  punish  it,  as  a  criminal  contempt,  and  was, 
therefore,  bound  to  inquire  into  all  the  circumstances  that 
would  throw  light  upon  the  true  motives  and  character  of  the 
act.  Nor  was  this  all.  The  resolutions  of  Alderman  Sturte- 
vant,  to  which  the  interrogatories  referred,  were  not  merely 
evidence  that  the  refusal  to  obey  the  injunction  was  intentional 
and  wilful,  but  were  so  expressed  that  their  passage  was  itself 
a  distinct  and  aggravated  contempt,  and,  as  such,  was  necessary 
to  be  punished.  The  defendants  were,  therefore,  just  as  much 
bound  to  answer  whether  they  voted  for  these  resolutions,  as 
for  that  making  the  grant. 

Dueb,  J. — The  provisions  of  the  statute,  upon  reading  them, 
appear  sufficiently  clear,  but  as  the  question  now  raised,  as  to 
their  construction,  is  of  considerable  importance,  we  shall  take 
time  to  consider  it.  The  defendants  must,  therefore,  be  recog- 
nised to  appear  again  on  Tuesday  next  (March  1st),  and  must 
then  be  prepared  to  answer  the  interrogatories,  if  we  shall  hold 
them  to  be  relevant 

March  1st.  Dueb,  J. — I  retain  the  opinion  that  the  con- 
struction of  the  statute,  under  which  these  proceedings  are  had, 
is  free  from  any  reasonable  doubt.  (2  R.  6.,  tit  13,  chap.  8, 
part  3,  p.  534.)  It  is  true,  the  statute  is  entitled,  "  Of  proceed- 
ings, as  for  contempts,  to  enforce  civil  remedies,  and  to  protect 
the  rights  of  parties  in  civil  actions ;"  and  it  is  also  true,  that 
the  court  can  pronounce  no  judgment  at  all  unless  it  appears 
that  the  misconduct  of  the  defendant  "  was  calculated  to,  or 
actually  did,  defeat,  impair,  impede,  or  prejudice  the  rights  or 
remedies"  of  the  relator  in  a  pending  action.  (§  20,  2R.S. 
588.)  And  it  is  from  these  circumstances  that  the  argument 
which  has  been  addressed  to  us  on  behalf  of  the  defendants,  who 
have  excepted  to  the  fifth  and  sixth  interrogatories,  derives  all  its 
plausibility.  It  is  evident,  however,  from  other  provisions  in 
the  statute,  that  the  court  may  impose  a  penalty,  even  when  no 
indemnity!  beyond  his  costs  and  expenses,  is  due  to  the  party 
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aggrieved.  When  the  relator  is  shown  to  have  sustained  an 
actual  loss,  he  must  be  indemnified  by  the  imposition  of  a  fine 
equal  to  the  extent  of  his  loss,  in  addition  to  his  costs  and  ex- 
pensee  (§  21) ;  but  in  cases  where  no  actual  loss  is  proved,  the 
court  may,  in  its  discretion,  impose  a  fine  not  exceeding  $250,  * 
beyond  costs  and  expenses  (§  22) ;  and  may  imprison  the  de- 
fendant for  "  a  reasonable  time,  not  exceeding  six  months  (§  25) ; 
and  in  such  cases,  neither  the  fine  nor  the  imprisonment  can 
have  any  object  other  than  punishment.  Hence,  to  enable  the 
court,  in  these  cases,  to  exercise  properly  its  discretion,  an 
inquiry  into  all  the  circumstances  that  may  define  the  miscon- 
duct of  the  defendant,  as  criminal  or  excusable,  is  not  only 
relevant,  but  necessary.  I  shall  not  pursue  these  remarks, 
since  Mr.  Justice  Bosworth  has  prepared  an  advisory  opinion, 
in  which  the  provisions  of  the  statate,  and  prior  decision^  bear! 
ing  on  their  construction,  are  carefully  and  fully  examined, 
and  this  opinion  I  adopt  as  that  of  the  court. 

Boswobth,  J. — The  specific  question  under  consideration  is, 
shall  the  defendants  be  required  to  answer  the  fifth  and  sixth 
interrogatories?  This  proceeding  is  based  on  an  allegation, 
that  the  defendants  have  disobeyed  an  injunction  order  made 
by  a  judge  of  the  court,  in  an  action  pending  therein.  The 
papers  on  which  the  attachment  was  issued,  allege  that  the 
defendants,  members  of  the  Board  of  Aldermen,  in  addition  to 
disobeying  the  order,  voted  for  a  certain  preamble  and  resolu- 
tions relating  to  the  issuing  of  the  injunction,  and  the  acts  pro- 
hibited by  it,  and  professing  to  state  the  grounds  on  which  they 
assumed  to  disobey  it.  The  fifth  and  sixth  interrogatories  call 
upon  them  to  answer  whether  they  did  not  vote  for  such  pre- 
amble and  resolutions  ?  and  whether  by  such  votes  they  were 
not  adopted  by  the  board  of  which  they  were  severally  then 
members?  To  determine  whether  they  should  be  required  to 
answer,  it  is  necessary  to  look  at  the  nature  of  the  present  pro- 
ceeding ;  the  ends  that  may  properly  be  accomplished  by  it ; 
and  whether  the  fact  of  having  voted,  or  having  omitted  to  vote 
for  such  preamble  and  resolution,  is  one  that  can  legitimately 
be  taken  into  consideration  in  the  final  disposition  of  this  matter, 
and  which  can  justly  affect  the  ultimate  decision. 

The  Code  provides,  that  the  order  which  has  been  disobeyed, 
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may  be  enforced  as  the  order  of  "  the  court"  (Code,  sec.  218.) 
Section  471  declares,  that  until  the  Legislature  otherwise  pro- 
vides, the  Code  "shall  not  aifect  any  proceedings  provided  for 
by  "  chapter  8,  of  the  third  part  of  the  Revised  Statutes,  exclud- 
ing the  second  and  twelfth  titles  thereof,  unless  some  provision 
thereof  is  plainly  inconsistent  with  the  Code,  and  that  any  such 
provision  shall  be  deemed  repealed.  These  proceedings  are 
instituted  under  the  thirteenth  title  of  that  chapter  of  the 
Revised  Statutes.  The  provisions  of  the  Revised  Statutes  must, 
therefore,  furnish  a  solution  of  the  question  under  consideration. 
They  provide  that  "  every  court  of  record  shall  have' power  to 
punish,  as  for  a  criminal  contempt,"  persons  guilty  of  certain  acts ; 
and  among  othere,  "  wilful  disobedience  of  any  process  or  order 
lawfully  issued  or  made  by  it"  (2  R.  S.  278,  sec.  20,  sub.  4.) 
This  class  of  contempts  may  be  punished  by  a  fine  not  exceed- 
ing two  hundred  and  fifty  dollars,  and  by  imprisonment  not 
exceeding  thirty  days.  This  punishment  may  be  inflicted 
irrespective  of  the  consideration  of  any  injury  done  to  a  party 
to  the  action  in  which  the  process  was  issued,  or  the  order  made, 
and  is  to  be  fixed  irrespective  of  any  such  consideration.  For 
all  contempts  of  this  character,  the  offending  party  may  be 
indicted  (2  R.  S.  692,  §  14),  as  for  a  misdemeanor.  If  subse- 
quently indicted,  the  court  before  which  a  conviction  is  had, 
on  such  indictment,  is  required,  in  forming  its  sentence,  to  take 
into  consideration  the  punishment  before  inflicted,  in  the  pro- 
ceedings as  for  a  criminal  contempt.  (2  R.  S.  278,  §  14.)  The 
revisors,  in  their  notes  upon  this  title  (tit.  2,  of  chap.  3,  of  part 
3,)  remark,  that  a  "solid  and  obvious  distinction  exists  between 
contempts,  strictly  such,  and  those  offences  which  go  by  that 
name,  but  which  are  punished  as  contempts  only  for  the  pur- 
pose of  enforcing  some  civil  remedy.  This  distinction  has  been 
observed,  and  the  former  are  intended  to  be  included  in  the 
preceding  sections.  ,  The  latter  class  are  treated  of  subsequently, 
among  miscellaneous  proceedings  in  civil  cases."  (3  R.  S.  695, 
foot  of  the  page.)  The  statute  in  relation  to  the  latter  class  (2 
R.  S.  534,  §  1)  provides,  "  that  every  court  of  record  shall  have 
power  to  punish,  by  fine  and  imprisonment,  or  either,  any 
neglect  or  violation  of  duty,  or  any  misconduct,  by  which  the 
rights  or  remedies  of  a  party  in  a  cause  or  matter  depending  in 
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such  court,  may  be  defeated,  impaired,  impeded,  or  prejudiced  in 
certain  specified  cases ;  and  among  others,  "for  disobedience  of 
any  process  of Nsuch  court,  or  of  any  lawful  order  thereof,  or  of  any 
lawful  order  of  a  judge  of  such  court."  It  will  be  noted,  that  the 
expression  here  used,  is  "  for  disobedience"  of  a  lawful  order,  omit- 
ting the  word  "  wilful."  To  punish  as  for  a  criminal  contempt, 
there  must  have  been  a  "  wilful  disobedience."  (2  R.  S.  278,  § 
10,  sub.  3.)  Although  the  disobedience  was  not  wilful,  a  party 
offending  may  be  punished  in  the  cases  prescribed  in  2  R.  S. 
534,  §  1,  if  his  neglect  of  duty  was  such  that,  by  it,  the  rights 
or  remedies  of  a  party  to  a  cause  might  be  defeated,  impaired, 
impeded,  or  prejudiced.  But  although  in  such  a  case,  the  diso- 
bedience might  have  resulted  from  a  misapprehension  of  duty, 
or  from  the  advice  of  counsel,  honestly  given,  and  implicitly 
believed,  that  the  act  which  the  law  adjudges  to  be  disobedience 
was  not  prohibited,  yet  the  disobedience  may  have  been  wilful, 
and  have  been  accompanied  with  such  acts  and  circumstances 
as  would  show  a  purpose  to  make  the  disobedience  studiously 
offensive  to  the  court,  and  to  publicly  manifest  by  it  a  contemp- 
tuous disregard  of  its  order  and  authority.  If  the  latter  should 
be  the  true  nature  and  character  of  the  act  of  disobedience,  is 
it  to  be  overlooked,  and  are  all  interrogatories  calling  for 
answers  that  might  establish  it,  to  be  suppressed  ?  The  20th 
section  declares,  that  if  the  court  adjudges  the  defendant  to 
have  been  guilty  of  the  misconduct  alleged,  and  that  "  it  was 
calculated  to  or  actually  did"  produce  certain  results,  "  it  shall 
proceed  to  impose  a  fine,  or  to  imprison  him,  or  both,  as  the 
nature  of  the  case  shall  require."  If  actual  loss  has  been  pro- 
duced, a  fine  shall  be  imposed,  that  will  indemnify  the  party, 
and  satisfy  his  costs  and  expenses  (sec.  21).  The  statute  is 
imperative,  that  in  case  of  actual  loss,  a  fine  sufficient  to  indem- 
nify and  to  satisfy  costs  and  expenses,  must  be  imposed.  In 
all  other  cases,  that  is,  in  those  cases  in  which  no  actual  loss  is 
shown,  but  in  which  it  is  adjudged  that  the  act  of  disobedience 
was  calculated  to  defeat,  impair,  impede,  or  prejudice  the  rights 
or  remedies  of  any  party,  the  fine  shall  not  exceed  $250  over 
and  above  the  costs  and  expenses  of  the  proceedings  (sec.  22). 
For  what,  it  may  be  asked,  is  this  fine  to  be  imposed  in  a  case 
in  which  no  actual  loss  has  been  sustained  I  and  by  what  con- 
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sider&tions  is  a  court  to  be  governed  in  properly  determining 
whether  it  shall  be  $1  or  $250  ?  This  question  can  be  more 
advisedly  answered  on  a  reference  to  other  provisions  of  this 
statute. 

It  will  be  noted  that  sections  21  and  22  speak  only  of  the 
fine  to  be  imposed,  and  nothing  in  relation  to  the  imprison* 
ment.  Section  20  gives  the  power  to  fine  and  imprison.  Sec- 
tions 23  and  24  relate  to  the  matter  of  imprisonment,  and 
embrace  two  classes  of  cases.  The  23d  regulates  the  extent 
of  the  imprisonment,  where  the  misconduct  complained  of  con- 
sists  in  the  omission  to  perform  some  act  or  duty  which  it  is  still 
in  the  power  of  the  offending  party  to  perform;  and  provides 
that,  in  such  cases,  he  shall  be  imprisoned  only  until  he  shall 
have  performed  such  act  or  duty,  and  paid  such  fine  as  shall 
be  imposed,  and  the  costs  and  expenses  of  the  proceedings.  In 
such  a  case,  the  order  and  process  of  commitment  must  specify 
the  act  to  be  done,  and  the  amount  of  fine  and  expenses  to  be 
paid.  K  able  to  pay  the  latter,  the  term  of  his  imprisonment 
will  depend  exclusively  on  his  own  volition ;  for  when  he  has 
paid  the  fine  and  expenses,  and  done  the  act,  or  performed  the 
duty,  it  will  terminate,  and  he  will  be  entitled  to  a  discharge. 

In  all  other  cases ;  that  is,  in  all  cases  except  those  in  which 
the  misconduct  alleged  consists  in  the  omission  to  perform 
some  act  or  duty^ which  it  is  yet  in  the  power  of  the  defendant 
to  perform,  he  may  be  punished  by  imprisonment,  "  for  some 
reasonable  time,  not  exceeding  six  months,"  and  until  the 
expenses  of  the  proceedings  are  paid ;  and  also,  if  a  fine  be 
imposed,  until  such  fine  be  paid,  (ift.  §  25.)  The  power  to 
punish  by  imprisonment,  conferred  by  section  20,  so  far  as  the 
imprisonment  is  ordered  by  way  of  punishment,  is  limited  by 
section  25,  to  six  months ;  but  if  the  fine  and  expenses  are  not 
paid,  it  would  last  through  life  but  for  the  act  of  1843,  chap- 
ter 9.  This  limitation  of  the  power  to  imprison  for  a  period 
not  exceeding  six  months,  has  no  connexion  with  the  impri- 
sonment ordered  to  compel  the  payment  of  the  fine  imposed, 
and  of  the  costs  and  expenses  of  the  proceedings.  For  if  the 
power  to  punish  by  imprisonment  in  this  class  of  cases,  is  a 
power  to  be  exercised  for  the  sole  purpose  of  compelling  pay- 
ment of  the  fine  and  expenses,  then  it  would  follow — as  a  limit 
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is  set  to  the  power  to  imprison,  and  the  imprisonment  cannot 
exceed  six  months — that  at  the  end  of  that  period,  the  offend- 
ing party  must  be  discharged  from  imprisonment,  whether 
the  fine  and  expenses  are  paid  or  not  Yet,  independent  of 
the  express  language  of  the  statute,  that  where  the  punishment 
adjudged  is  merely  a  fine  and  payment  of  the  expenses,  the 
imprisonment  must  continue  until  they  are  paid,  it  has  been 
uniformly  held  that  no  power  was  competent  to  determine  it 
short  of  that  period,  and  hence  the  act  of  1843  (chap.  9)  was 
passed,  authorizing  a  discharge  on  proof  of  inability  to  do  the 
things  required.  The  imprisonment  authorized  by  section  25, 
within  the  limit  of  six  months,  if  imposed  at  all,  is  by  way  of 
punishment,  and  must  be  endured,  even  though  the  fine  and 
expenses  be  paid  the  moment  the  decision  is  made.  This  im- 
prisonment for  a  reasonable  time,  not  exceeding  six  months, 
may  be  imposed  in  every  case  in  which  the  misconduct  alleged 
calls  for  it,  except  in  the  cases  specified  in  section  23.  In  that 
class  of  cases,  the  misconduct  or  disobedience  consists  in  not 
having  acted  at  all — in  all  others,  in  having'  actually  done 
something  prohibited.  It  may  be  thought  singular,  that,  in 
the  case  of  a  criminal  contempt,  and  in  punishing  it  as  such, 
the  power  to  imprison  should  be  restricted  to  thirty  days ;  and 
that  in  proceeding  to  punish  as  for  a  contempt,  injuries  to 
civil  rights,  the  power  to  imprison  for  a  longer  period  should 
have  been  conferred.  Yet  the  revisors,  in  their  notes  to  sec- 
tions 23  to  25  of  2  R.  S.  538,  make  this  comment : — "  In  cases 
of  criminal  contempt,  by  sec.  11,  title  2,  of  chap.  3,  of  this 
part,  the  imprisonment  is  limited  to  thirty  days.  Perhaps 
there  may  be  cases  where  a  longer  imprisonment  for  injuries 
to  civil  rights,  ought  to  be  allowed."  These  three  sections 
were  enacted  in  the  form  in  which  they  were  proposed  (3  R. 
S.  773,  2d  ed.).  If,  then,  a  fine  may  be  imposed  as  a  punish- 
ment, where  no  actual  loss  has  been  occasioned  by  the  dis- 
obedience ;  If  imprisonment  not  exceeding  six  months  may  be 
ordered  with  the  same  view ;  if  the  imprisonment,  when  order- 
ed, is  to  be  for  only  a  reasonable  period,  it  is  obvious  that 
some  principle  exists,  by  which  the  court  ought  to  be  guided 
in  discriminating  between  cases,  and  by  which  in -some  it  may 
properly  fine  to  the  extent  of  $250,  while  in  others  the  fine 
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should  be  nominal  only,  and  by  which  it  may  determine  whe- 
ther imprisonment  should  be  ordered  as  a  punishment,  and 
what  term  would  be  a  reasonable  period  in  any  particular  case. 
The  reported  cases  show,  that  courts  have  regarded  it  as  free 
from  doubt,  that  the  nature  of  the  disobedience,  as  whether  it 
was  wilful  or  otherwise,  was  one  of  the  matters  to  be  regarded 
in  determining  whether  any  and  what  punishment  should  be 
inflicted  beyond  the  imposition  of  a  fine  sufficient  to  indemnify 
an  injured  party  for  his  loss  and  to  satisfy  his  expenses.  In 
Hcvwley  v.  Bennett,  4  Paige,  164,  the  Chancellor  said,  "  that 
so  far  as  the  rights  of  a  party  have  been  affected  by  the  breach 
of  an  injunction,  it  is  no  defence  to  the  person  who  has  been 
guilty  of  violating  the  same,  that  he  did  it  under  the  advice  of 
counsel ;  although,  if  he  has  acted  in  good  faith,  it  may  be  suf- 
ficient to  protect  him  from  punishment  as  for  a  criminal  con- 
tempt." In  Roger*  v.  Paterson,  4t  Paige,  456,  the  Chancellor 
restated  the  principle,  thus :  "  And  the  advice  of  counsel  can- 
not protect  a  party  in  disobeying  an  order  of  the  court,  so  as 
to  prevent  the  adverse  party,  whose  remedy  is  impaired  or 
impeded  by  such  disobedience,  from  taking  the  necessary  steps 
to  compel  a  compliance  with  the  order ;  although  the  fact  that 
the  party  has  acted  in  good  faith,  and  under  the  advice  of  his 
counsel,  may  be  sufficient  to  prevent  the  imposition  of  a  fine 
beyond  the  actual  amount  of  the  injury  sustained  by  the  adverse 
party,  and  the  necessary  expenses  of  the  proceedings." 

In  Stdlivan  v.  Judah,  4  Paige,  447,  he  said,  "  In  this  case,  it 
is  evident  that  the  complainant  has  sustained  no  injury  by  the 
proceedings  of  the  defendants,  although  they  have  proceeded 
in  direct  opposition  to  the  injunction.  And  the  excuse  offered 
by  them,  is  sufficient  to  prevent  the  imposition  of  any  con- 
siderable fine  as  a  punishment  for  contemning  the  process  of 
the  court." 

In  Lansing  v.  Eaton,  7  Paige,  367,  he  remarked  that,  "  The 
fact  that  the  defendants  acted  under  the  erroneous  advice  of 
counsel,  to  whom  they  applied  for  information,  how  they  could 
elude  the  justice  of  this  court,  and,  at  the  same  time,  avoid 
punishment  for  a  breach  of  the  injunction,  cannot  protect  them 
from  a  fine  sufficient  to  compensate  the  adverse  parties  for  the 
injuries  they  have  sustained  by  the  wrongful  acts  complained 
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of;  though  it  may  furnish  a  ground  to  justify  the  court,  in  re- 
fusing to  inflict  a  further  punishment  upon  the  offenders  for  a 
violation  of  its  order." 

In  the  Albany  City  Bank  vs.  Schermerhorn,  9  Paige,  379,  in 
which  the  Chancellor,  on  appeal,  reversed  a  Vice-Chancellor's 
order,  adjudging  parties  guilty  of  a  contempt,  he  stated  that 
an  order  of  conviction  should  direct  "  to  whom  the  line  is  to  be 
paid,  or  what  is  to  be  done  with  such  fine  when  paid,  &c,  so 
that  the  order,  and  the  process  of  commitment  founded  thereon, 
may  show  the  nature  of  the  conviction,  and  what  the  defendant 
is  to  do  to  entitle  himself  to  a  discharge  from  imprisonment." 

In  the  People  ex  rel.  Backus  vs.  Spalding,  10  Paige,  284,  the 
report  of  the  case  shows  that  Spalding  had  been  convicted,  by 
a  Vice-Chancellor,  of  a  wilful  breach  of  an  injunction  issued 
by  a  creditor's  bill  filed  against  him.  After  he  had  been  com- 
mitted, he  was  discharged  by  a  Supreme  Court  commission,  in 
proceedings  under  a  habeas  corpus.  The  Vice- Chancellor  made 
an  order  for  a  re-commitment,  on  the  ground  that  the  commis- 
sioner had  no  jurisdiction  in  that  case  to  order  his  discharge. 
From  the  order  re-committing  him,  Spalding  appealed  to  the 
Chancellor,  who  affirmed  the  order.  An  appeal  was  taken  to 
the  court  for  the  Correction  of  Errors.  That  court  affirmed  the 
judgment  of  the  Chancellor. 

Chief  Justice  Nelson,  in  delivering  the  opinion  of  the  court, 
remarked,  that  "  the  act,  for  which  the  appellant  had  thus  been 
adjudged  guilty,  is  a  criminal  offence  under  the  revised  sta- 
tutes, and  was  so  before  at  the  common  law,  subjecting  the 
offender  to  indictment ;  and,  on  conviction,  to  fine  and  impri- 
sonment." (2  R  S.  692,  §  14,  ib.  697 ;  4  Bl.  Comm.  139.)  "  In 
cases  confessedly  criminal  and  indictable,  the  penalties  for 
which  would  ordinarily  go  for  the  benefit  of  the  people,  the 
courts  are  authorized  to  impose  a  fine,  with  a  view  to  the  in- 
demnity of  the  party  aggrieved,  his  acceptance  of  it  being 
declared  a  bar  to  any  private  action  for  the  injury.  The  fine, 
however,  is  no  less  a  penalty  for  a  criminal  act,  than  if  inflicted 
for  the  benefit  of  the  people ;  but  the  imposition  of  it  in  the 
way  prescribed,  accomplishes  the  double  purpose  of  punish- 
ment for  the  misconduct  on  the  one  hand,  and  indemnity  to  the 
aggrieved  party  on  the  other."    (7  Hill,  301.)    In  that  case, 
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the  court  below  adjudged,  that  an  actual  loss  had  been  occa- 
sioned by  the  disobedience ;  and  although  the  reports  ot  the 
case  show  that  he  was  fined  for  the  contempt  to  the  amount  of 
$3,000,  and  the  costs  and  expenses  in  relation  to  the  contempt 
to  the  amount  of  $196  51,  it  does  not  appear  how  much  was 
due  on  the  judgment  on  which  the  creditor's  bill  was  filed. 
The  order  of  conviction  directed  the  costs  to  be  paid  to  the  soli- 
citor of  the  relator,  and  the  $3,000  to  be  paid  to  the  clerk  of 
the  court,  subject  to  the  further  order  of  the  court.  (4  How. 
S.  C.  R.  (U.  S.)  21.)  In  that  case,  Spalding  was  adjudged,  on 
the  21st  of  March,  1842,  to  have  wilfully  violated  the  injunc- 
tion. On  the  7th  of  May,  1842,  he  was  arrested  on  an  alias 
mittimus  /  and  continued  under  arrest  until  the  29th  of  Sep- 
tember following,  when  he  was  discharged  by  a  Supreme 
Court  commissioner,  on  the  ground  that  a  discharge  in  bank- 
ruptcy, granted  on  the  17th  of  September,  relieved  him  from 
the  fine,  costs,  and  expenses,  which  he  had  been  ordered  to 
pay.  In  the  Court  for  the  Correction  of  Errors,  it  was  con- 
tended, on  behalf  of  Spalding,  that  the  proceedings  under 
which  the  fine  had  been  imposed,  being  under  the  Revised  Sta- 
tutes, providing  for  the  enforcement  of  civil  remedies,  should, 
though  in  form  criminal,  be  regarded  simply  as  another  remedy 
for  collecting  the  debt  claimed  in  the  chancery  suit,  and  upon 
which  they  had  been  founded ;  that  the  fine  was,  in  fact,  im- 
posed for  the  purpose  of  being  applied  to  the  extinguishment 
of  the  debt,  whenever,  in  the  progress  of  the  suit,  it  should 
have  been  established,  but  that  it  was  incidental  to  the  debt, 
and  dependent  upon  it ;  and  that  a  discharge  of  the  one,  must 
necessarily  discharge  the  other.  (7  Hill,  302*  303.)  It  was  in 
answer  to  this  argument,  that  the  remarks  of  Chief  Justice 
Nelson,  above  quoted,  were  made.  The  question  was  not  pre- 
sented, nor  was  any  suggestion  made  by  the  court,  in  relation 
to  the  point,  whether  in  any  case  imprisonment  might  properly 
be  ordered  as  a  punishment,  in  addition  to  the  imposition  of  a 
fine ;  nor  whether  a  fine  could  be  imposed  merely  as  a  punish- 
ment, in  a  case  in  which  one  was  imposed  to  indemnify  against 
actual  loss.  Section  22  is  express,  that  a  fine  may  be  imposed 
not  exceeding  $250,  over  and  above  the  costs  and  expenses  of 
the  proceedings,  even  in  those  cases  where  no  actual  loss  was 
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occasioned  by  the  disobedience.  Such  a  fine,  if  imposed,  must 
necessarily  be  imposed,  merely  as  a  punishment,  and  not  as  an 
indemnity ;  and,  when  paid,  goes  to  the  benefit  of  the  public, 
and  not  to  the  complaining  party.  Macey  vs.  Jordan,  2  Hill, 
570,  was  an  appeal  to  the  court  of  last  resort,  from  an  adjudi- 
cation of  the  Chancellor,  that  Macey  had  wilfully  violated  an 
injunction  issued  on  a  creditor's  bill  filed  against  him,  and 
fining  him  to  the  amount  of  the  respondent's  debt,  and  the 
costs  of  the  proceedings.  The  injunction  was  served  on  the 
23d  of  November,  1838.  On  the  5th  of  December  following, 
Macey  violated  it,  by  making  an  assignment  of  his  property. 
On  the  6th  of  August,  1842,  he  was  discharged  under  the  Bank- 
rupt Act  In  October,  1843,  an  attachment  was  applied  for,  over 
a  year  after  obtaining  his  discharge  in  bankruptcy,  to  arrest 
him  for  the  violation  of  the  injunction.  In  March,  1844,  he 
was  adjudged  guilty  of  the  contempt  alleged  to  have  been  com- 
mitted in  December,  1838,  some  five  years  prior  to  the  issuing 
of  the  attachment.  Justice  Jewett,  in  the  opinion  delivered  by 
him,  remarks,  that  "  the  cause  for  which  the  fine  was  imposed, 
was  the  criminal  contempt  which  the  appellant  was  adjudged 
to  have  committed  in  violating  the  injunction."  ,  (2  E.  S.  278, 
§  10.)  The  punishment  for  such  an  offence,  is  by  fine  or  impri- 
sonment, or  both,  according  to  the  aggravation  of  the  case ;  and 
where  a  party  has  suffered  by  the  misconduct  which  constitutes 
the  offence,  the  fine  is  to  be  paid  to  such  party.  (2  R.  S.  528, 
§  20  to  22.)  It  may  be  true,  that  if  the  debt  had  been  paid 
subsequently  to  the  violation  of  the  injunction,  no  punishment, 
or  only  a  nominal  one,  could  have  been  imposed." 

"  The  proceeding,  after  the  attachment  issued,  was  for  a  cri- 
minal offence ;  and  although  the  respondent  might  incidentally 
derive  a  benefit  from  the  conviction,  still  the  proceeding  was 
not  upon  the  original  demand,  or  for  the  recovery  of  the  debt" 
The  judgment  of  the  Chancellor  was  affirmed,  by  a  vote  of 
twenty-two  to  two. 

The  views  expressed  of  these  proceedings  in  the  cases  re* 
ferred  to,  do  not  at  all  conflict,  nor  do  they  intimate  any  inter- 
pretation of  the  statute  at  variance  with  the  ordinary  and  natu- 
ral meaning  of  its  terms,  if  each  opinion  cited  is  read,  as  all 
opinions  should  be,  with  reference  to  the  particular  foqta  of  the 
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case  in  which  it  was  pronounced.  They  seem  to  show  a  uni- 
form understanding  of  the  statute,  that  the  disobedience  of  an 
order  may  not  have  been  wilful ;  that  it  may  have  arisen  from 
an  honest  misapprehension  by  the  offending  party  of  the  nature 
of  the  act  which  he  did  ;  and  may  have  occurred  in  good  faith, 
and  in  the  belief  that  it  was  not  disobedience — that  in  such  a 
case,  if  actual  loss  results  from  the  disobedience,  the  court  has 
no  discretion  which  will  absolve  it  from  imposing  a  fine  which 
will  indemnify  the  injured  party  for  the  loss.  That  in  such  a 
case,  no  fine  should  be  imposed  or  imprisonment  ordered, 
purely  and  solely  as  a  punishment,  beyond  the  punishment 
that  may  result  from  the  imposition  of  a  fine  sufficient  to  in- 
demnify against  the  actual  loss,  and  to  satisfy  the  expenses  of 
the  proceedings.  That  the  disobedience  may  also  have  been 
wilful  and  designedly  contemptuous;  and  in  such  case,'  the 
contempt  is  criminal,  and  may  be  punished  according  to  the 
aggravation  of  the  case.  The  opinion  is  intimated  by  some 
'  judges  that,  in  case  the  contempt  is  criminal,  and  actual  loss 
ensues,  the  fine  imposed  should  be  regulated  in  its  amount 
with  that  of  the  actual  loss,  and  is  to  be  paid  to  the  party  in- 
jured. But  no  opinion  is  intimated,  that  no  imprisonment  can 
be  superadded  in  such  a  oase,  solely  for  the  purpose  of  punish* 
ment. 

It  seems  to  be  dear,  also,  that  in  case  of  wilful  disobedience, 
although  no  actual  loss  is  suffered,  a  fine  not  exceeding  $250 
may  be  imposed,  under  section  twenty-two,  solely  as  a  punish- 
ment of  the  criminal  offence  ;  and  that  imprisonment  may  be 
ordered,  under  section  twenty-five,  for  a  reasonable  period — 
"  as  the  nature  of  the  case  shall  require."  (Section  20,  ib.)  If 
imprisonment  cannot  be  ordered  under  section  twenty-five, 
solely  with  that  view,  then  that  part  of  the  section  which  pre- 
scribes the  limit  of  six  months,  is  nugatory ;  for  the  reason, 
that  imprisonment  ordered  to  coerce  the  payment  of  the  fine, 
must  continue  until  it  is  paid ;  while  this  section  expressly  pro- 
vides, that  the  imprisonment  shall  be  "until  the  costs  and 
expenses  of  the  proceedings  are  paid ;  and  also,  if  a  fine  shall 
be  imposed,  until  such  fine  be  paid ;"  and  this  is  in  addition  to 
an  imprisonment  ordered  for  some  reasonable  time  not  exceed- 
ing six  months;  which,  of  course,  must  terminate  when  the 
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period  expires — although  the  finfe  has  not  been  paid,  and  can- 
not terminate  before,  even  if  it  has  been  paid — while  the  impri- 
sonment may  continue  for  years  afterwards,  and  until  the  fine 
is  paid ;  but  is  continued  simply  because  it  is  not  paid.  I  ad- 
mit an  inability  to  conjecture  what  case  may  arise,  in  which 
it  would  be  proper,  in  addition  to  imposing  a  fine  that  would 
indemnify  the  injured  party,  and  satisfy  his  costs  and  expenses, 
to  order  an  imprisonment  as  a  punishment  exceeding  in  dura- 
tion that  whifch  the  court  could  order,  if  the  proceeding  was 
one  simply  to  punish  the  offender  for  a  criminal  contempt. 
The  revisoxs,  however,  suggested  that  such  cases  might  arise, 
and  submitted  sections,  framed  with  a  view  to  confer  such 
power ;  and  the  Legislature  enacted  the  sections  as  proposed, 
and  under  this  Exposition  of  the  views  with  which  they  were 
framed. 

What  effect  the  passage  of  the  resolutions  referred  to  in  the 
interrogatories  should  justly  have  upon  the  final  judgment  of 
the  court,  is  a  question  not  now  under  consideration ;  and  is 
one  in  respect  to  whioh  the  parties  should  be  heard,  and  which 
should  be  carefully  considered,  with  all  other  attending  circum- 
stances, before  any  opinion  is  formed.  But  it  must  be  obvious, 
that  the  passage  of  those  resolutions  unexplained  is  pertinent 
to  the  question  whether  the  disobedience  was  wilful,  or  was  an 
act  done  in  good  faith,  and  in  the  honest  belief  that  nothing 
prohibited  by  the  injunction  was  done  by  the  defendant  in 
voting  for  the  resolutions  referred  to  in  the  fourth  interroga- 
tory. If  they  tend  to  show,  that  the  acts  which  are  alleged  to 
constitute  a  violation  of  the  injunction  were  done  in  good  faith, 
and  in  the  honest  belief  that  they  did  not  violate  it,  then,  ac- 
cording to  all  cases,  and  upon  principle,  there  should  be  neither 
fine  nor  imprisonment,  for  the  purpose  of  punishment,  if  no 
actual  loss  has  resulted  to  the  relators.  There  should  be  neither 
fine  nor  imprisonment,  for  the  very  reason  that  the  act  of  dis- 
obedience was  not  wilful,  but  was  done  in  good  faith  and  with- 
out any  intention  to  disobey.  If  this  be  so,  then  it  would  seem 
to  be  equally  incontrovertible,  that  if,  unexplained,  they  tend 
to  show  that  the  disobedience  was  deliberate  and  designed,  and 
that  the  acts  done  were  understood  as  being  expressly  pro- 
hibited by  it,  such  a  consideration  cannot  be  overlooked,  in 
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any  final  adjudication,  based  on  correct  principles  and  justly 
adapted  to  the  nature  of  the  case.  I  should  not  have  deemed 
it  necessary  to  have  examined  or  discussed  this  question  so 
fully,  were  it  not  of  the  highest  importance,  that  in  every  case 
that  may  arise,  these  proceedings  should  be  conducted  through- 
out on  principles  applicable  equally  to  the  case  of  all  parties 
offending,  and  with  a  correct  understanding  of  the  meaning  and 
object  of  the  statute  under  which  they  are  prosecuted ;  and  that 
I  felt  it  incumbent,  from  the  confidence  with  which  eminent 
counsel  avowed  the  views  they  presented,  to  distrust  the  accu- 
racy of  my  own  previous  convictions,  and  to  consider,  upon  a 
full  examination,  whether  they  were  well  founded.  On  such 
examination,  I  cannot  resist  the  conclusion  that  the  interroga- 
tories excepted  to  are  pertinent  and  proper ;  and  that  it  is  the 
duty  of  the  defendants  to  answer  them. 

The  court  then  decided  that  the  interrogatories  excepted  to 
must  be  immediately  answered. 

Alderman  Sturtevant  then  filed  the  following  answer,  with 
which  those  of  the  other  aldermen  (which  were  also  filed)  cor- 
responded in  substance. 

To  the  fifth  interrogatory  he  saith,  that  he  did  at  such  meet- 
ing, and  immediately  after  the  adoption  of  the  said  resolution, 
move  the  adoption  of  the  preamble  and  resolutions,  of  which 
a  copy  marked  C.  is  annexed  to  the  complaint. 

That  in  making  that  motion,  his  only  motive  was  to  vindicate 
the  dignity  and  assert  the  rights  of  the  Common  Council  of  the 
city  of  New  York,  and  of  their  whole  constituency ;  which 
dignity  and  rights  he  believed  to  be  unjustly  and  illegally 
assailed  by  the  injunction  and  complaint  on  which  it  was 
founded,  of  a  portion  of  the  contents  of  which  he  had  heard 
through  public  rumor.  That  the  motives  of  the  members  of 
the  Common  Council  were  aspersed,  and  their  self-respect 
wounded  by  the  charges  of  the  said  complaint ;  and  that  the 
circumstances  uuder  which  the  injunction  was  obtained  and 
served,  were  highly  irritating. 

Th&  resolution  had  been  pending  nearly  two  months ;  the 
chambers  of  the  judges  were  within  a  few  rods  of  the  chambers 
of  the  Common  Council  and  the  mayor's  and  other  public 
offices  of  the  city,  and  in  the  same  building  with  the  office  of 
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the  Corporation  counsel.  There  had  been  ample  opportunity 
to  apply  for  the  injunction  before,  and  even  at  the  time  when 
it  was  applied  for,  there  was  time  enough  for  notice  to  the  Cor- 
poration, and  hearing  them,  before  granting  the  injunction ; 
that  the  Common  Council  was  to  expire  on  the  3d  January *• 
1853 ;  and  when  tKe  respondent  heard  that  an  injunction  had 
been  granted  without  notice,  and  continued  beyond  the  time 
when  the  Common  Council  was  to  expire,  and  requiring  the 
defendants,  as  if  in  mockery,  to  show  cause  against  it,  on  the 
12th  of  January,  he  believed  that  it  was  a  device  of  the  oppo- 
nents of  the  road  to  defeat  the  resolution  by  indirection,  and 
virtually,  get  the  case  decided  without  a  trial. 

This  respondent  also  believed,  as  he  still  believes,  that  the  court 
had  no  jurisdiction  to  grant  the  injunction ;  and  knowing  that 
it  is  the  right  of  every  citizen  to  question  and  defy  the  exercise 
of  illegal  power,  he  did,  under  the  influence  of  all  these  con- 
siderations, move  and  vote  for  the  said  resolutions ;  but,  in  doing 
so,  he  did  by  no  means  intend  any  disrespect  to  Judge  Camp- 
bell or  to  question  the  exercise  of  any  rightful  power,  or  offer 
any  resistance  to  the  law,  or  any  contempt  to  the  lawful  author- 
ity of  the  court. 

In  answer  to  the  sixth  interrogatory  he  said,  that  the  said 
preamble  and  resolutions  were  adopted  by  the  board  of  alder- 
men. 

These  answers  being  read,  the  questions  as  to  the  nature  and 
extent  of  the  punishment  that  ought  to  be  imposed,  were  argued 
in  extenso  by  the  counsel  of  the  parties. 

March  12th. — The  defendants  being  present,  the  court  pro- 
ceeded to  judgment,  and  the  judges  delivered  the  following 
opin'ons: — 

By  the  Coubt.  Dueb,  J . — We  are  now  to  determine  whether 
the  members  of  the  Common  Council,  who  have  been  severally 
brought  before  us  by  a  process  of  attachment,  have  been  guilty 
of  the  misconduct  that  is  alleged  against  them,  and  if  so,  whether 
this  misconduct  has  operated,  or  was  calculated  "  to  defeat,  im- 
pair, impede,  or  prejudice  the  rights  or  remedies  "  of  the  rela- 
tors in  the  prosecution  of  their  original  and  pending  suit  (2  E. 

D.— I.1  34 
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S.  sec.  20,  p.  538).  These  are  not  the  only  questions  that  we 
have  fonnd  it  necessary  to  consider  and  decide ;  bat  they  are 
the  first  in  the  order  of  the  judgment  now  to  be  pronounced. 

The  misconduct  that  is  alleged  against  all  the  defendants  in 
•the  affidavits  upon  which  the  motions  for  the  attachments  were 
founded,  and  in  the  interrogatories  that  have  sinoe  been  filed, 
is  that  of  a  contempt  of  the  authority  of  this  court,  by  an  act 
of  positive  disobedience  to  its  lawful  order ;  and  the  aldermen 
who  are  before  us,  with  the  exception  of  Alderman  Doherty, 
are  also  charged  with  having  given  their  assent,  by  their  votes, 
to  the  passage  of  certain  resolutions,  not  only  denouncing  the 
order,  which  they  were  required  to  obey,  as  an  unprecedented 
act  of  usurped  authority,  but  containing  scandalous  imputa- 
tions upon  the  conduct  and  motives  of  the  judge  by  whom  the 
order  was  issued.  These  resolutions  are  set  forth  at  large  in 
the  proceedings,  and  it  has  been  insisted  that  they  are  evidence, 
not  merely  in  support  of  the  principal  charge,  but  of  a  distinct 
and  substantive  offence,  which  may  and  ought  to  be  treated  as 
a  wilful  and  criminal  contempt. 

It  is  manifest,  that  we  cannot  do  otherwise  than  adjudge 
each  of  the  defendants  to  have  been  guilty  of  the  alleged  con- 
tempt, by  his  personal  refusal  to  obey  the  order  of  injunc- 
tion which  has  been  so  publicly  violated,  if  we  adhere  to  the 
opinion,  that  the  order  was  rightfully  issued,  and  properly 
served,  and  individually  binding ;  and  upon  these  questions  it 
is  only  necessary  now  to  say,  that  the  convictions  which  we 
folly  entertained,  and  have  endeavored  fully  to  express,  are 
wholly  unchanged — they  have  not  been  weakened,  but  con- 
firmed, by  subsequent  reflection  and  research.  We  have  held, 
and  now  hold,  that  the  order  of  injunction  commanded  each 
individual  member  of  the  Common  Council  to  refrain  from 
aiding  or  assisting  in  the  performance  of  the  corporate  act 
which  the  order  prohibited;  and,  consequently,  that  it  was 
violated  by  every  member  who  voted  for  the  resolution  in  favor 
of  Jacob  Sharp  and  his  associates,  with  the  intent  that  the  grant, 
which  the  resolution  contained,  should  become,  by  its  immedi- 
ate acceptance,  operative  and  effectual.  Each  of  the  defend- 
ants, in  his  answer  to  the  fourth  interrogatory,  has  admitted  that 
he  voted  for  this  resolution — nor  has  one  of  them  attempted  to 
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deny  that  he  so  voted,  with  the  intent  that  the  resolution  should 
take  effect  as  an  immediate  and  positive  grant,  and  in  the  con- 
fident expectation,  that  by  the  acceptance  of  the  grantees,  it 
would  become  so.  The  meaning  and  motives  of  the  entire 
transaction  are  indeed  too  apparent  to  admit  of  doubt  or  denial. 
It  is  evident  from  the  papers  before  us,  that  the  written  accept- 
ance of  the  grantees  must  have  been  prepared  and  signed 
before  the  resolution  was  finally  adopted,  since,  as  soon  as  the 
anticipated  final  vote  was  taken,  it  was  delivered  and  filed. 

Nor  is  any  argument  requisite  to  show  that  the  misconduct 
of  the  defendants,  in  violating  the  injunction,  has  tended  to 
impede  and  prejudice  the  rights  and  remedies  of  the  relators 
in  the  prosecution  of  their  suit.  Such  was  not  merely  its 
tendency  and  design,  but  such  has  been  its  actual  effect.  If 
the  grant  forbidden  by  the  injunction  had  not  been  made,  all 
the  relief  that  the  relators  seek  might  be  obtained  in  the  present 
suit  The  grant  to  Jacob  Sharp  and  his  associates  has  altered, 
in  some  degree,  the  nature  of  the  relief  to  which  the  relators 
may  be  entitled,  A  decree,  not  merely  prohibiting,  but  vacat- 
ing the  grant,  must  now  be  sought ;  and  hence  the  grantees  are 
necessary  parties  in  the  further  prosecution  of  the  sirft.  They 
are  now  the  real  parties  in  interest,  and  consequently,  a  final 
decree  affecting  their  rights  as  such,  cannot  be  made,  until  they 
shall  have  been  brought  in  as  defendants,  by  a  supplemental 
complaint.  The  necessity  of  a  proceeding  which  impedes,  and, 
by  the  expense  and  delay  which  it  creates,  prejudices,  the 
remedy  of  the  relators,  as  plaintiffs  in  the  suit,  has  arisen  solely 
from  the  misconduct  of  the  defendants  now  before  us. 

Reserving  for  separate  consideration  the  resolutions  passed 
by  the  Board  *of  Aldermen,  it  follows  from  the  observations 
that  have  now  been  made,  that  each  of  the  defendants,  by 
violating  the  order  of  injunction,  has  been  guilty  of  the  miscon- 
duct alleged  against  him,  and  which,  as  a  contempt  of  the 
court,  I  am  required  to  punish.  Such  accordingly,  in  relation 
to  each  of  them,  is  the  judgment  that  I  now  pronounce. 

The  statute  applicable  to  the  case  makes  it  the  duty  of  the 
court,  when  the  alleged  misconduct  of  a  defendant,  prosecuted 
for  contempt,  and  its  effects  or  tendency,  have  been  proved  to 
its  satisfaction,  to  impose  upon  him  the  penalty  of  a  fine  or 
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imprisonment,  or  both,  in  its  discretion,  and  as  the  nature  of 
the  case  may  require.  (2  R.  S.  p.  538,  sec.  20,)  When  the 
guilt  is  proved,  a  penalty  must  follow ;  but  the  discretion  of 
the  court,  in  fixing  the  penalty,  must  be  exercised  within  cer- 
tain limits,  both  in  respect  to  the  amount  of  the  fine,  and  the 
duration  of  the  imprisonment  that  may  be  imposed ;  and  that 
discretion,  it  must  also  be  observed,  is  not  arbitrary,  but  judi- 
cial; and  its  exercise  must  therefore  be  governed  by  those 
considerations  by  which  alone  the  mind  of  a  judge  may  reason- 
ably and  justly  be  influenced.  Such  is  the  meaning  of  the 
statute  in  directing  that  the  penalty  must  be  such  as  the 
"  nature  of  the  case  may  require." 

What,  then,  is  the  penalty  that  the  nature  of  this  case,  it  may 
justly  be  said,  requires  us  to  impose  ?  What  the  measure  of 
punishment  with  which  the  misconduct  of  the  defendants,  in 
their  public  disobedience  to  a  positive  and  most  intelligible 
order  of  the  court,  ought  to  be  visited  ?  Banishing  from  our 
minds  all  extraneous  and  personal  considerations,  and  fixing 
our  attention  alone  upon  those  which  arise  upon  the  evidence, 
and  which  mark  the  character,  and  throw  light  upon  the  motives, 
of  the  transaction,  what  is  the  answer  that  these  questions  ought 
to  receive  ?  The  answer,  that  we  deem  to  be  appropriate  and 
necessary,  and  the  conclusions  at  which  we  have  arrived,  I 
shall  proceed  to  state,  as  the  judgment  of  my  associates,  as  well 
as  my  own ;  and  it  is  due  to  the  public  and  to  the  defendants 
that  the  reasons  by  which  we  have  been  governed,  in  forming 
our  judgment,  shall  be  fully  explained.  This  is  one  of  the 
occasions  on  which  the  interests  of  truth  and  justice  require, 
that  the  judgment  of  the  court  shall  not  merely  be  declared, 
but  vindicated. 

Had  it  been  proved,  that  the  relators  had  sustained  an  actual 
loss,  from  the  misconduct  of  the  defendants,  we  should  have  had 
no  discretion  as  to  the  amount  of  the  fine  to  be  imposed.  They 
would  then  have  been  entitled  to  a  full  indemnity,  over  and 
above  their  costs  and  expenses ;  and,  consequently,  a  fine,  which, 
equally  divided  among  the  defendants,  would  have  secured 
that  indemnity,  must  have  been  imposed.  (2  E.  S.  p.  536,  sec. 
21.)  But  we  think,  that  no  evidence  has  been  given  of  an 
actual  loss,  for  which  a  definite  sum,  as  a  compensation,  may 
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be  awarded ;  and  it  is  only  to  such  losses — losses  pecuniary  in 
their  nature,  and  the  amount  of  which  may  be  estimated  with 
certainty — that  the  provisions  of  the  statute  can,  in  our  opinion, 
be  held  to  apply.  The  relators,  therefore,  are  entitled  only  to 
their  costs  and  expenses. 

In  cases  in  which  the  defendant  is  adjudged  to  have  been 
guilty  of  the  alleged  contempt,  but  no  loss,  beyond  his  costs 
and  expenses,  to  which  in  all  cases  he  is  entitled,  is  shown  to 
have  resulted  to  the  prosecuting  party,  the  court  may  impose 
a  fine  not  exceeding  $250,  and  imprison  the  defendant  for  a 
period  not  exceeding  six  months,  or,  in  the  exercise  of  its  dis- 
cretion, may  inflict  either  penalty  in  its  full,  or  a  limited,  extent 
(2  R.  S.  p.  537,  sees.  22,  23,  25).  But  we  are  clear  in  the 
opinion  that  in  those  cases  no  penalty  whatever,  beyond  the 
costs  and  expenses  of  the  prosecution,  ought  to  be  imposed, 
unless  it  appears  that  the  misconduct,  as  proved,  was,  in  its 
nature,  a  criminal  contempt,  which,  as  such,  the  court,  for  the 
sake  of  a  public  example,  and  the  necessary  maintenance  of  its 
own  rights  and  authority,  is  bound  to  punish ;  and  such,  we 
apprehend,  is  the  settled  construction  of  the  statute. 

Hence,  in  all  these  cases,  the  first  necessary  inquiry  is, 
whether  the  alleged  contempt  was  wilful  and  intentional,  or 
accidental  and  undesigned  ?  the  result  of  pardonable  ignorance, 
error,  or  inadvertence  ?  or  a  deliberate  act  of  conscious  disobe- 
dience ?  And  when  the  disobedience  is  shown  to  have  been 
intentional,  and  the  question  of  a  fitting  penalty  is  alone  to  be 
determined,  all  the  circumstances,  by  which  the  offence  was 
palliated  or  aggravated,  must  be  considered,  in  determining 
the  measure  of  its  punishment ;  and,  in  the  discharge  of  this 
duty,  the  answers  of  the  defendants  to  the  interrogatories 
demand  special  attention;  whether  the  language  is  that  of 
regret  and  apology,  or  of  contumacy  and  defiance,  is  a  material 
inquiry. 

These  views  have  been  present  to  our  minds  in  examining 
the  cases  now  before  us,  and  we  lament  to  say  that  we  have 
been  unable  to  resist  the  conviction  that  the  disobedience  of 
the  defendants,  each  and  all  of  them,  to  the  order  of  injunction, 
was  not  the  result  of  accident  or  inadvertence,  but  was  inten- 
tional, deliberate,  and  wilful.    I  mean  "  wilful "  in  the  sense  of 
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a  determination  to  do  what  is  known  to  be  forbidden.  Li  the 
plainest  terms  the  order  forbade  them  to  grant  a  certain  privi- 
lege to  Jacob  Sharp  and  his  associates — and  with  a  full  know- 
ledge of  the  order j  its  import  and  object^  this  very  grant  they 
made.  The  resolution  which  they  adopted  wbs  this  grant;  and 
hence,  they  could  not  for  a  moment  have  doubted  that  an  order 
forbidding  them  to  make  the  grant,  forbade  them  to  pass  the 
resolution.  Whether  they  acted  in  the  belief  that  their  diso- 
bedience to  the  order  could  be  justified,  is  a  different  question ; 
but  such  a  defence  is  itself  an  admission  that  they  fully  under- 
stood the  mandate,  which  they  were  resolved  to  violate.  We 
desire  to  put  as  favorable  a  construction  upon  the  conduct  of 
the  defendants  as  it  can  possibly  bear ;  but  to  our  minds,  there 
is  no  escape  from  the  conclusion  that  they  have,  intentionally 
and  knowingly j  done  the  act  which  the  order  of  this  court  com- 
manded them  not  to  do. 

Nor  let  it  be  said,  that  in  stating  this  as  our  undonbting 
conviction,  we  disregard  and  reject,  as  unworthy  of  credit,  the 
declaration  made  by  each  of  the  defendants,  in  his  answer  to  the 
fourth  interrogatory,  namely :  that "  he  believed  that  the  injunc- 
tion did  not  purport,  nor  mean  to  restrain  them  from  voting,  in 
favor  of  the  resolution"  making  the  grant  which  was  prohibited ; 
for  although  we  are  forced  to  regard  this  declaration  as  ambigu- 
ous and  evasive,  it  is  not  necessary  to  reject  it  as  wholly  untrue. 
It  admits  of  an  interpretation  which  may  reconcile  it  with  the 
conviction  we  have  expressed,  while,  if  understood  in  the 
obvious  sense,  which  the  words  seem  intended  to  suggest,  it 
cannot  be  reconciled  with  the  public  acts  and  declarations  of 
the  Board  of  Aldermen,  at  the  very  time,  to  which  this  decla- 
ration, in  their  answers,  refers.  And  were  we  reduced  to  the 
painful  necessity  of  an  election,  it  is  to  contemporaneous  decla- 
rations, made  for  the  very  purpose  of  explaining  and  vindicat- 
ing this  act  of  disobedience  to  the  process  of  the  court,  that  our 
confidence  and  credit  would  in  preference  be  given.  The 
resolutions  introduced  by  Alderman  Sturtevant,  and  ?oted  for 
by  all  the  aldermen,  with  one  exception,  who  are  now  before 
us,  are  conclusive  evidence  that  the  order  of  injunction  was 
then  understood  by  them  in  the  very  sense  that  we  havQ  given 
to  it,  and  that,  thus  understanding,  they  meant  to  violate  it 


NEW  YORK— FEBRUARY,  1853.  535 

The  People  v.  Compton  and  others. 

These  resolutions  denounced  the  order  of  injunction  as  an  ille- 
gal restraint  upon  the  legislative  action  of  the  Common  Coun- 
cil, and,  upon  that  ground,  proclaimed  a  determination  utterly  to 
disregard  it.  But  if  the  injunction  was  then  understood  by 
them  as  neither  prohibiting  in  terms,  nor  meaning  to  restrain 
the  members  of  the  Common  Council,  from  voting  for  the  reso- 
lution in  favor  of  J.  Sharp  and  his  associates,  with  the  intention 
that  the  resolution,  when  adopted,  should  operate  as  a  grant,  it 
imposed  no  restraint  whatever  upon  their  legislative  action,  nor 
by  their  voting  as  they  did,  was  it  at  all  disregarded.  Indeed, 
upon  this  construction,  the  Common  Council,  as  such,  could 
not  disregard  it.  It  is  painful,  but  necessary,  to  state  the 
alternative.  Either  the  injunction^  when  served,  was  under- 
stood by  Alderman  Sturtevant,  and  those  who  acted  with  him, 
as  restraining  them  from  voting  in  favor  of  the  resolution  mak- 
ing the  grant  it  prohibited,  or  it  was  not  If  it  was,  then  the 
declaration  they  have  now  made,  in  its  obvious  sense,  asserts 
the  existence  of  a  belief  which  they  never  entertained.  If  it 
was  not,  then  his  resolutions  vindicating  the  rights  and  dignity 
of  the  Common  Council  were  based  upon  an  assertion  which 
he  and  those  who  voted  with  him  then  believed  to  be  false,  and 
were,  consequently,  a  most  gratuitous  as  well  as  intemperate 
attack  upon  the  conduct  and  motives  of  the  judge  by  whom 
the  injunction  was  issued.  And,  upon  this  supposition,  the 
passage  of  the  resolutions  was  a  malicious  and  wanton  insult — 
a  contempt  as  criminal  and  aggravated,  in  its  nature,  as  a  court 
of  justice  has  ever  been  bound  to  notice,  or  compelled  to  punish. 
But  this  supposition  we  do  not  hesitate  to  reject,  for  although 
the  resolutions  of  Alderman  Sturtevant  may  convey  imputa- 
tions, and  be  expressed  in  terms,  that  render  them  justly  liable 
to  animadversion  and  censure,  yet  we  do  not  at  all  doubt  that 
the  injunction  was  regarded,  not  only  by  those  who  voted  for 
those  resolutions,  but  by  every  member  of  the  Common  Coun- 
cil, as  restraining  their  legislative  action,  by  enjoining  them 
not  to  adopt  by  their  votes  the  grant,  which  it  described  and 
prohibited.  It  is  manifest,  however,  that  if  Alderman  Sturte- 
vant, and  the  Aldermen  who  voted  with  him,  acted  in  this 
belief,  the  credit  of  their  veracity  can  only  be  saved,  by  con- 
struing their  present  declaration,  not  in  its  obvious,  but  in  a 
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very  qualified  sense ;  and  it  is  this  qualified  and  charitable 
interpretation,  therefore,  that  we  adopt  The  order  of  injunc- 
tion commanded  the  Corporation  and  its  members  to  desist  and 
refrain  from  making  a  certain  grant,  but  did  not  command  the 
members  of  the  Common  Council  not  to  vote  in  favor  of  the 
resolution  they  were  about  to  re-consider,  unless  the  intended 
and  necessary  effect  of  its  adoption  was  to  make  the  grant  that 
was  forbidden.  Such,  however,  was  not  its  necessary  effect ; 
since,  when  they  voted  for  the  resolution,  they  might  at  the 
same  time  have  suspended  its  effect,  as  a  grant,  until  the  injunc- 
tion was  dissolved,  or,  until  the  happening  of  that  event,  have 
forbidden  the  acceptance  of  the  resolution  by  the  grantees,  or 
the  filing  of  that  acceptance  by  their  own  clerk ;  and  had  either 
of  these  courses  been  followed,  there  would  have  been  no  inten- 
tional  breach  of  the  injunction — no  conflict  between  the  Com- 
mon Council  and  the  judiciary  would  have  ensued,  the  city 
would  have  been  saved  from  the  disgrace  of  the  unseemly 
spectacle  that  we  now  witness,  and  the  judges  of  this  court 
have  been  relieved  from  the  discharge  of  a  most  painful  duty. 
Why  a  course  of  proceeding,  by  which  all  these  consequences 
would  have  been  avoided,  was  hot  in  fact  adopted,  it  is  unne- 
cessary and  would  be  irrelevant,  now  to  inquire.  We  are, 
however,  told  by  the  Assistant  Aldermen  that  they  not  only 
believed,  but  were  advised  by  counsel,  that  the  injunction  did 
not  purport  nor  mean  to  restrain  them  from  voting  for  the 
resolution  which  they  reconsidered  and  adopted ;  but  we  are 
bound  to  presume,  that  this  advice  was  given,  and  was  under- 
stood to  be  given  in  the  belief  that  one  or  other  of  the  courses, 
that  we  have  indicated,  would  be  followed — in  other  words,  that 
although  the  resolution  might  be  passed,  its  effect,  as  a  grant, 
would  be  suspended,  since  we  find  it  impossible  to  believe  that 
any  counsel  could  have  advised  them  that  if  they  adopted  the 
resolution,  so  as  to  render  it  effectual,  as  a  grant,  the  injunction 
would  not  be  violated.  No  counsel  could  have  advised  them 
that  the  injunction  would  not  be  broken,  if  they  made  the 
grant,'  which  in  plain  words  it  commanded  and  enjoined  them 
to  desist  from  making.  While  upon  this  subject,  we  deem  it 
necessary  to  observe,  that  the  advice  of  counsel,  when  stated 
in  general  terms,  as  it  here  is,  will  never  be  accepted  by  this 
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court,  as  excusing  or  palliating  a  contempt,  which  is  otherwise 
manifest  or  proved.  The  advice,  when  thus  stated,  will  never 
be  permitted  to  affect  our  decision.  To  enable  us  to  regard 
it,  at  all,  the  names  of  the  counsel  must  be  given,  and  the  in- 
formation that  was  laid  before  them,  and  the  exact  import  of 
their  advice,  be  fully  stated.  If  the  advice  was  written,  the 
writing  must  be  produced — if  oral,  the  fact  that  it  was  given, 
and  its  precise  import,  must  be  verified  by  the  affidavits  of  the 
counsel  who  gave  it  The  propriety  of  these  rules,  and  the 
necessity  of  adhering  to  them,  will  be  doubted  by  none  who 
have  any  knowledge  of  the  difficulties  that  beset  a  court  in  the 
due  administration  of  its  justice,  and  of  the  means  too  fre- 
quently employed,  by  a  suppression  of  truth,  to  evade  its 
authority.  The  result  of  our  observations  upon  that  part  of 
this  case,  which  we  have  now  considered,  is,  that  we  cannot 
regard  the  declarations  of  the  defendants,  in  their  answers  to 
the  fourth  .interrogatory,  that  they  "  believed  that  the  injunc- 
tion did  not  purport  nor  mean  to  restrain  them  from  voting  " 
as  they  did,  as  meaning,  that  they  were  led  to  disobey  the 
positive  order  of  the  court,  by  their  ignorance  and  mistake  as 
to  its  true  import,  but  simply  that  the  injunction  did  not  pro- 
hibit the  naked  act  of  voting  for  the  resolution  in  favor  of  J. 
Sharp  and  his  associates,  if,  by  so  voting,  no  effect  was  given 
to  the  resolution  as  a  grant.  It  is  true,  that  the  declaration, 
thus  construed,  is  irrelevant  and  evasive ;  but  it  is  better  that 
we  should  censure  it  as  evasive,  than  be  forced  to  reject  it  as 
untrue.  We  cannot  believe  that  there  is  any  one  of  the  defend- 
ants who  have  been  attached,  were  the  direct  question  now  put 
to  him,  whether  he  believed  that  the  object  of  the  injunction 
was  to  prevent  them  from  adopting,,  as  a  grant,  the  resolution 
they  were  met  to  reconsider,  who  would  give  any  other  than 
an  affirmative  reply.  It  is  indeed  manifest,  that  unless  such 
was  its  meaning  and  object,  it  had  none  whatever.  It  was 
inoperative  and  senseless. 

Passing  then  from  that,  which  we  deem  a  necessary  conclu- 
sion, that  the  defendants  knew  what  the  injunction  meant,  and 
meant  themselves  to  disobey  it,  we  are  next  to  consider,  whether 
any  reasons  have  been  alleged  that  should  induce  the  court  to 
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mitigate,  or,  so  far  as  our  discretion  may  allow,  remit,  the 
penalty,  that,  otherwise,  it  would  be  our  duty  to  impose. 

The  only  reason  that  has  been  alleged,  that  we  deem  it  at  all 
necessary  to  notice,  is,  that  the  defendants  fully  and  sincerely 
believed  that  this  court  had  no  jurisdiction  to  issue  the  injunc- 
tion, and,  consequently,  that  they  were  under  no  obligation  to 
obey  it.  That,  as  a  court  of  equity,  we  possess  the  jurisdiction, 
we  have  already  decided ;  but  it  has  been  contended  that,  con- 
ceding our  jurisdiction,  the  opposite  belief  of  the  defendants 
should  induce  us,  so  far  as  we  can,  to  exempt  them  from  the 
punishment  their  disobedience  might  otherwise  have  merited, 
since,  if  intentional',  it  was  conscientious,  and  the  result  of  a 
pardonable  erroi*.  The  answers  of  the  Assistant  Aldermen 
contain  no  averment  of  their  past  belief  in  our  want  of  jurisdic- 
tion ;  but,  as  they  now  denjr  it,  we  presume  that  the  omission 
was  accidental,  and  shall  give  them  all  the  benefit  to  which  the 
excuse,  had  it  been  made,  would  entitle  them. 

Our  first  observation  here  is,  that  the  averment  of  the  defend- 
ants' belief  in  our  want  of  jurisdiction,  is  plainly  immaterial, 
unless  the  meaning  is,  that  this  belief  was  the  motive  of  their 
conduct.  It  is  manifest  that  a  belief,  which  had  no  influence 
upon  their  action,  can  never  be  permitted  to  define  its  charac- 
ter. The  fact  that  we  have  no  jurisdiction  would  be  a  complete 
defence,  but  the  erroneous  belief  can  be  no  excuse  for  an  act 
of  disobedience  with  which  it  was  wholly  unconnected.  To  set 
up  the  excuse,  therefore,  is  to  admit  that  the  disobedience  was 
intentional. 

We  next  observe,  that  it  is  not  alleged  that  this  belief  of  the 
defendants,  however  sincere  and  conscientious  it  may  have 
been,  was  founded,  at  all,  upon  the  advice  of  counsel ;  still  less 
is  it  pretended  that,  upon  this  ground,  they  were  advised  by 
counsel  to  "disregard  utterly"  the  order  of  injunction.  For 
aught  that  appears,  or  we  are  at  liberty  to  intend,  it  was  the 
advice  of  Alderman  Sturtevant  alone  that  was  given  and  fol- 
lowed. Had  the  fact  been  otherwise,  it  was  so  material,  we 
must  believe,  it  would  have  been  stated. 

Under  these  circumstances,  we  are  constrained  to  say,  that 
the  alleged  belief  of  the  defendants,  that  the  injunction  which 
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they  were  required  to  obey  was  illegal  and  void,  furnishes  a 
very  slight,  if  any,  excuse  for  the  course  which  they  followed. 
Upon  so  grave  an  occasion,  to.  act  upon  their  own  belief,  to  use 
the  mildest  words,  was  the  extreme  of  indiscretion  and  rashness. 
The  public  disobedience  of  the  Common  Council  of  this  city  to 
the  positive  mandate  of  a  court  of  general  jurisdiction,  hitherto 
possessing,  we  trust,  the  entire  confidence  of  the  public,  was  an 
act  of  no  trivial  importance.  The  history  of  our  country,  we 
believe,  affords  no  instance  of  a  similar  resistance  to  judicial 
authority.  Viewed  in  its  possible  consequences,  it  was  calcu- 
lated, as  an  example  of  disrespect  and  insubordination,  to  affect 
widely  the  peace  and  good  order  of  society,  and,  from  the  con- 
flict which  it  threatened,  even  to  impair  the  confidence  of  all 
reflecting  men  in  the  stability  of  our  institutions.  To  venture 
upon  such  an  act  was  to  assume  a  deep  responsibility — a  re- 
sponsibility that  should  never  have  been  assumed,  unless  upon  the 
fullest  deliberation,  the  best  advice,  and  the  pressure  of  a  strin- 
gent and  imperious  necessity  ;  yet  this  responsibility  was 
assumed,  and  the  act  performed,  without  deliberation,  without 
advice,  and  without  necessity.  The  supposition  that  there  was 
any  necessity  for  immediate  action,  is  plainly  groundless.  We 
have  already  shown  that  the  resolution,  which  the  defendants, 
notwithstanding  the  objections  of  the  Mayor,  were  determined 
to  adopt,  might  have  been  adopted,  had  its  operation  as  a  grant 
been  suspended,  without  violating  the  injunction ;  but,  were  it 
otherwise,  what  reason  had  they  to  doubt  that  a  measure,  which 
they  believed  to  be  recommended  and  justified  by  the  strongest 
reasons  of  public  utility,  would  be  rejected  by  their  successors? 
And  if  they  were  confident  in  their  opinion  that  the  injunction, 
which  they  were  required  to  obey,  was  issued  without  authority, 
what  reason  had  they  to  doubt  that,  upon  application  to  the 
court,  it  would  be  promptly  dissolved  ? 

In  the  opinion  that  I  gave,  in  granting  the  motion  for  an  at- 
tachment, I  said,  that  uif  the  order  of  injunction  was  issued 
without  rightful  authority,  the  members  of  the  Common  Coun- 
cil, in  the  just  maintenance  of  their  own  rights,  were  bound  to 
disregard  it,"  and  this  language  has  been  quoted  upon  the 
present  argument ;  but  I  added — language  that  was  not  quoted 
— that  "  if  this  court,  upon  any  ground,  possessed  the  jurisdic- 
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tion  that  was  denied,  it  was  at  their  own  peril  that  the  members 
of  the  Common  Council  refused  to  submit  to  its  exercise."  It 
is  this  language  that  I  now  repeat  He  who  resists  the  order 
or  process  of  a  court  of  justice,  trusting  to  his  own  belief  of  its 
want  of  jurisdiction,  acts,  in  all  cases,  at  his  own  peril,  and  when 
he  is  proved  to  be  mistaken,  is,  in  all  cases,  justly  punished. 
And  I  add,  that  it  is  upon  this  principle  alone,  that  the  supre- 
macy of  the  law,  and  the  just  authority  of  courts  of  justice,  can 
be  maintained. 

An  unconstitutional  law  has  no  force,  it  creates  no  duty  of 
obedience ;  but  he  who  resists  a  law,  because  he  thinks  it  un- 
constitutional, may  be  involved,  by  his  mistake,  in  the  guilt, 
and  incur  the  penalty,  of  treason.  Resistance  to  a  law,  and 
disobedience  to  the  process  of  a  court,  stand  upon  the  same 
ground,  and  every  citizen  is  bound  to  know  that  his  private 
conviction,  if  erroneous,  that  the  law  or  the  process  is  void, 
will  never  be  admitted  as  a  justification,  and  very  rarely  as  an 
excuse.  His  only  safe  course  is  to  obey,  knowing  that  if 
wronged  by  his  obedience,  the  law  will  afford  him  a  full  re- 
dress. 

I  have  no  right,  and  do  not  mean  to  draw  in  question  the 
sincerity  of  the  belief  that  the  defendants  have  avowed,  and 
under  which  they  claim  to  have  acted,  yet  it  is  not  a  little  singu- 
lar that  this  belief  was  entertained,  since  there  are  several  cases 
in  which  the  jurisdiction  that  is  now  denied  has  been  exercised, 
and  its  exercise,  although  questioned,  submitted  to  by  the  Com- 
mon Council.  I  refer,  without  dwelling  upon  them,  to  the  case 
of  Lawrence  v.  TJie  Mayor  arid  Corporation,  2  Barb.  577 ;  to 
that  of  Brower  v.  The  Corporation,  3  Barb.  p.  254 ;  and  to  a 
more  recent  case,  which,  I  believe,  has  not  yet  been  reported, 
that  of  Christopher  cmd  Tilton  v.  The  Corporation  and  others, 
— the  well  known  Washington  Market  case.  In  each  of  these 
cases,  the  objection  to  the  jurisdiction  of  the  court,  upon  the 
ground  that  the  injunction  prayed  for  was  an  illegal  interference 
with  the  legislative  action  of  the  Common  Council,  was  dis- 
tinctly raised ;  in  each,  it  was  decisively  overruled,  and  in  each, 
the  judgment,  as  I  understand,  was  acquiesced  in  by  the  Corpo- 
ration. In  the  last  case,  Judge  Boose velt  maintained  the  juris- 
diction of  the  Supreme  Court,  as  a  court  of  equity,  upon  the 
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broad  principle  that,  "  corporate  property  and  corporate  credit 
are  a  trust  fund,  and  corporate  powers  of  taxation  trust  powers ; 
and  a  threatened  misapplication  of  the  one,  or  misuse  of  the 
other,  is  a  breach  of  trust,  which  a  court  of  equity  has  the 
power,  and  in  cases  of  sufficient  magnitude  and  aggravation  is 
bound,  to  restrain."  Such  are  the  words  of  that  learned  judge, 
and  most  strikingly  are  they  applicable  to  the  actual  case  which 
the  relators  have  set  forth  in  their  complaint.  It  is  true  that 
the  effect  of  the  injunction,  in  the  cases  I  have  cited,  was  to 
restrain,  not  the  passage  but  the  execution  of  an  ordinance ;  but 
this  distinction  does  not  at  all  affect  the  question  of  jurisdiction. 
To  restrain  the  execution  of  an  ordinance,  is  to  declare  its  nul- 
lity ;  and  a  decree  annulling  an  ordinance  is  just  as  plainly  an 
interference  with  the  legislative  discretion  of  the  Common 
Council,  as  an  injunction  prohibiting  its  adoption.  The  power 
of  a  court  of  equity  to  annul,  and  its  power  to  restrain,  I  appre- 
hend, are  co-extensive ;  and  hence  it  will  be  found,  that  in 
every  case  in  which  the  court  has  refused  to  interfere,  by  an 
injunction,  with  the  exercise  of  a  discretionary  power,  the  refu- 
sal has  proceeded  upon  the  ground  that  the  act  sought  to  be 
restrained  would  be  valid,  if  performed.  In  each  of  these  cases, 
had  it  been  admitted  or  proved  to  the  satisfaction  of  the  court, 
that  the  contemplated  act  would  be  an  excess  of  authority,  a 
breach  of  trust,  or  a  fraud,  the  injunction  would  have  issued. 
A  court  of  justice,  it  must  be  admitted,  cannot  restrain  the 
passage  of  an  act  of  the  Legislature,  which,  when  passed,  it  may 
declare,  as  unconstitutional,  to  be  void ;  but  the  Common 
Council  is  not  a  legislature,  created  by  the  constitution  as  a  co- 
ordinate branch  of  the  government,  and  as  such,  in  the  discharge 
of  all  its  duties,  wholly  exempt  from  judicial  control ;  and  the 
supposition  that  such  is  its  character,  and  such  its  privileges,  is  a 
grievous  and  dangerous  error.  Nor  are  the  cases  that  have  been 
referred  to  all  that  have  occurred.  A  case,  still  more  remark- 
able in  its  circumstances,  has  occurred,  during  the  past  year, 
hrthis  court,  which,  it  seems  indeed  strange,  should  not  have 
been  remembered.  I  refer  to  the  case  of  Pettigrew  and  Sher- 
man v.  The  Corporation  and  others, — a  suit  which  arose  out  of 
the  controversy  in  relation  to  the  Eighth  Avenue  Eailroad.  The 
injunction,  in  this  case,  was  granted  by  Chief  Justice  Oakley, 
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and  in  its  tenor  resembled  that  which  the  Common  Council 
have  now  refused  to  obey.  It  commanded  the  Corporation  to 
desist  and  refrain  from  making  and  executing  any  contract  or 
grant,  securing  to  any  other  persons  than  the  plaintife,  toe 
right  or  privilege  of  constructing  the  railroad  in  question.  It 
was  construed  by  the  Common  Council,  as  restraining  their 
legislative  action  upon  an  ordinance,  which  the  Mayor  had 
returned  with  his  objections  to  its  passage,  and  upon  the  ground 
that  such  was  its  construction  and  force,  so  far  from  disputing 
its  validity,  and  denouncing  it  as  an  invasion  of  their  rights 
and  privileges,  they  made  a  special  application  to  the  court  by 
their  counsel,  to  be  released,  by  an  alteration  in  the  words  of 
the  injunction,  from  the  duty  of  obeying  it 

It  is  true,  it  was  held  by  the  court  that  the  application  was 
needless,  and  that  the  injunction  did  not  impose  the  command 
which  the  Assistant  Aldermen*  feared  to  violate,  but  the 
ground  of  our  opinion  was,  that  the  ordinance,  which  they 
wished  to  reconsider,  was  not  the  grant  or  contract  which  the 
injunction  forbade  to  be  executed,  but  contained  an  express 
provision,  that  the  permission,  which  it  gave  of  constructing  a 
railroad,  should  not  take  effect  until  a  sufficient  agreement  be- 
tween the  grantees  and  the  Corporation,  to  be  drawn  and  pre- 
pared by  the  counsel  of  the  latter,  should  be  signed  and  exe- 
cuted. The  application,  however,  was  still  pressed,  and  would, 
doubtless,  have  been  granted,  had  not  the  counsel  for  the  plain- 
tiffs given  a  written  stipulation  that  they  would  not  insist  upon 
that  construction  of  the  order  of  the  court,  which,  it  was  feared, 
would  be  adopted  and  enforced. 

It  was  in  August  or  September  last  that  these  proceedings 
took  place. 

Remembering  these  facts,  I  pass,  with  much  regret  at  the 
necessity,  which  my  duty  imposes,  to  the  resolutions  and  pre- 
amble which  were  introduced  by  Alderman  Sturtevant,  and 
adopted  by  the  votes  of  all  the  Aldermen,  with  the  exception 
of  Alderman  Doherty,  who  are  now  before  us.  These  resolu- 
tions and  preamble,  from  the  terms  in  which  they  are  expressed, 
and  the  imputation  which  they  plainly  convey,  are  regarded 
by  all  of  us,  not  merely  as  an  aggravation  of  the  contempt  of 
wilful  disobedience  to  the  order  of  injunction,  but  as  constitute 
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ing,  in  themselves,  a  distinct  and  very  serious  offence,  which 
we  might  well  have  been  required  to  punish  as  a  wilful  con- 
tempt, even  had  our  own  convictions  forced  us  to  disclaim  our 
jurisdiction.  We  cannot  give  to  them  the  favorable  interpre- 
tation that  we  were  urged  to  adopt  We  cannot  regard  them 
as  merely  vindicating  the  rights  and  dignity  of  the  Common 
Council,  in  terms,  it  is  true,  not  well  chosen  and  somewhat 
passionate,  but  implying  no  disrespect  or  insult  to  the  judge 
who  granted  the  injunction,  nor  conveying  the  slightest  impu- 
tation  upon  his  integrity  or  motives. 

The  preamble  commences  with  saying  that  the  judge  had 
issued  the  injunction  without  "  any  color  of  law,  or  justifica- 
tion," words,  which  have  not  merely  been  demonstrated  to  be 
untrue,  but,  which,  if  they  do  not  necessarily  imply  a  charge 
of  positive  corruption,  certainly  do,  of  the  grossest  ignorance. 
The  preamble  proceeds  to  say  that,  as  the  injunction  was  issued 
at  the  close  of  a  session  and  threw  forward  the  period  of  show- 
ing  cause  against  its  continuance  beyond  the  expiration  of  the 
session,  and  this,  in  regard  to  a  measure  that  had  long  been 
pending,  it  bore  "  upon  its  face  a  character  of  indirection,'9  (in 
other  words,  trick  and  dishonesty,)  "  not  less  unjustifiable  and 
not  less  unworthy  of  the  judiciary"  than  its  usurpation  of 
authority  and  jurisdiction.  As  the  indirection  here  charged  is 
declared  to  be  "  unworthy  of  the  judiciary,"  it  is  to  the  judge 
who  issued  the  injunction  bearing  this  character,  that  the  dis- 
honesty, which  the  term  implies,  is  meant  to  be  imputed.  We 
forbear  from  any  further  analysis  or  comments.  The  plain 
meaning  of  the  preamble  and  resolutions  is  this,  that  the  plain- 
tiffs, knowing  that  they  had  no  right  to  maintain  their  suit,  and 
could  not  by  fair  means  defeat  the  measure  to  which  they  were 
opposed,  resorted  to  those,  which  were  indirect  and  unfair,  and 
that  the  judge,  who,  without  a  color  of  law,  issued  the  injunc- 
tion, by  continuing  it  in  force  beyond  the  expiration  of  a  session 
which  was  about  to  close,  lent  himself  to  their  fraudulent  de- 
sign. The  publication  of  resolutions  bearing  this  interpretation, 
we  cannot  but  regard  as  a  direct  and  very  dangerous  interfer- 
ence with  the  administration  and  course  of  justice.  It  was 
calculated  to.  prejudice  the  public  mind  in  relation  to  the  merits 
of  a  pending  suit,  to  destroy  all  confidence  in  the  integrity  of  a 
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judge,  whose  probity  had  never  been  impeached ;  to  intimidate 
his  brethren  from  giving  their  sanction  to  his  act,  and  to  de- 
grade in  public  estimation,  the  entire  tribunal  to  which  he 
belonged.  It  remains  only  to  add  that  neither  the  author  of 
these  resolutions  nor  any  of  those,  who  consented  to  their  pas- 
sage, with  the  exception  of  Alderman  Wesley  Smith,  has  chosen, 
in  his  answer  to  the  interrogatories,  to  utter  a  single  word  of 
apology — a  solitary  expression  of  regret.  I  forbear  from  further 
comments,  and  shall  close  with  a  few  general  observations, 
which  the  novelty  and  the  importance  of  the  case  seem  to  re- 
quire, and  certainly,  justify. 

We  are  proud,  and  justly  proud,  of  our  democratic  institu- 
tions, and  rejoice  that  our  country — a  country,  in  which  the 
legal  distinctions  of  rank  are  wholly  unknown,  and  the  people 
alone  is  sovereign — exhibits  a  spectacle  of  peace,  security,  and 
order,  a  wide-spread  scene  of  human  happiness,  such  as  no  other 
country  or  age  has  been  privileged  to  witness.  But  we  shall 
greatly  err,  if  we  attribute  the  multiplied  blessings  we  enjoy, 
our  unexampled  progress,  and  unexampled  prosperity,  solely 
to  the  nature  and  force  of  our  peculiar  institutions.  The  ex- 
perience of  other  countries,  in  past  ages,  and  in  the  present, 
might  well  convince  us  that  the  institutions  in  which  we  glory, 
would  be  prolific  sources  of  confusion,  discord,  and  misery, 
were  the  disposition  and  habits  of  the  American  people,  re- 
sulting from  a  long  course  of  training  and  discipline,  mate- 
rially changed ;  nor  is  there  any  hazard  in  saying,  that  it  is  to 
the  peculiar,  the  distinctive  character  of  the  American  people, 
that  the  admirable  and  successful  working  of  our  peculiar  in- 
stitutions, is  mainly  and  eminently  due.  There  are  certain 
great  truths  that  have  been  long  and  deeply  impressed  upon 
our  minds  and  consciences,  and  it  is  the  constant  influence 
and  moral  efficacy  of  these  truths,  as  controlling  our  actions  in 
all  the  relations  of  life,  public  and  private,  that  has  formed  our 
national  character — the  character  from  which  our  institutions 
derive  their  vitality,  and  to  which  they  owe  their  success. 
These  vital,  governing. truths,  are,  that  liberty  and  order  are 
inseparable,  and  that  the  freedom  which  is  not  defined  and 
restrained  by  law,  and  consciously,  willingly,  and  wholly,  sub- 
ject to  its  dominion,  is  sure  to  degenerate  into  licence,  proceed 
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to  anarchy,  and  end  in  despotism.  Our  country  is  great, 
flourishing,  and  prosperous,  because  the  people  has  at  all  times, 
in  the  exercise  of  its  own  sovereignty,  been  accustomed,  and 
has  rejoiced,  to  confess  the  sovereignty  of  the  law,  as  limiting 
and  controlling  its  own.  It  is  so,  because  we  long  have  been, 
still  are,  and,  I  trust,  will  ever  remain,  a  law-reverencing,  law- 
obeying,  and  law-abiding  people.  But  it  is  manifest  tnat  this 
deep  reverence  for  the  law,  this  prompt  and  cheerful  submis- 
sion to  its  dictates,  this  fixed  resolve  to  abide  its  determina- 
tions, by  which,  as  a  nation,  we  have,  hitherto,  been  distin- 
guished, are  inseparably  connected  with  the  confidence  which 
is  reposed  in  those  by  whom  the  law  is  administered,  and  can,  in 
reality,  subsist  no  longer  than  while  that  confidence  is  felt  and 
maintained.  Hence,  none  are  more  dangerous  enemies  to  our 
country  and  its  institutions,  by  whatever  pretext  they  may  seek 
to  veil  their  conduct,  than  those  who  seek  to  destroy  or  impair 
this  necessary  confidence,  by  rash  denunciation,  groundless 
imputations,  open  disrespect,  and  public  disobedience.  The 
inevitable  tendency  of  such  proceedings  is  to  weaken  and 
unsettle  our  government,  in  its  very  foundations,  and  in  every 
branch  of  its  administration.  They  strike  at  the  root  of  our 
national  prosperity,  and  poison  and  corrupt  the  fountain  from 
which  all  our  blessings  flow — the  supremacy  of  the  law,  mani- 
fested and  sustained  by  the  ready  submission  of  all  to  its  dic- 
tates and  authority. 

The  judge  then  proceeded  to  pronounce  the  sentence  of  the 
court. 

I  have  no  doubt  that  the  sentence  that  we  are  about  to  pro- 
nounce will  be  thought  by  many  far  more  lenient  than  the 
nature  of  the  case,  and  the  observations  that  I  have  made  would 
justify.  But  there  are  many  circumstances  which  have  induced 
us  to  think,  that  in  the  existing  state  of  public  opinion,  it  is  far 
better  to  err  upon  the  side  of  moderation  than  upon  that  of 
severity.  The  most  aggravated  case  is  that  of  Alderman  Stur- 
tevant ;  he  was  the  author  of  these  resolutions.  His  framing 
and  preparing  them  was  a  deliberate  act.  Their  adoption  by 
his  brethren  might  have  been  the  result  of  haste  and  passion. 
His  case,  therefore,  must  be  distinguished  from  the  others.  The 
sentence  as  to  Alderman  Sturtevant  is,  that  he  shall  be  impri- 
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soned  in  the  city  prison  for  the  term  of  fifteen  days;  and  lie 
shall  pay  to  the  city  treasury  a  fine  of  $250,  and  to  the  rehv 
tors,  for  their  costs  and  expenses,  $102  07.* 

In  relation  to  each  of  the  Aldermen  who  voted  for  the  reso- 
lution of  Alderman  Sturtevant — with  the  exception  of  Alder- 
man Wesley  Smith,  who,  in  suitable  terms,  has  expressed  his 
regret,  and  has  made  what  we  deem  a  sufficient  apology — we 
impose  upon  each  of  them  a  fine  of  $250,  in  addition  to  the'sum 
of  $101  51  for  the  costs  and  expenses  of  the  relators,  to  be  paid 
to  them.  Alderman  Doherty  voted  against  the  resolutions,  and 
Alderman  Smith  has  very  properly  submitted  himself  to  the 
judgment  of  the  court  by  a  concession  of  his  error.  Upon  each 
of  them,  therefore,  as  well  as  upon  each  of  the  assistant  alder- 
men who  laid  the  resolutions  upon  the  table,  we.  impose  a  fine 
of  $100,  to  be  paid  to  the  treasury  of  the  city,  in  addition  to 
the  sum  of  $101  51  for  the  costs  and  expenses  of  the  relators. 
In  each  of  these  cases  a  warrant  will  be  issued,  committing  die 
parties  to  prison,  until  the  fine  that  has  been  imposed,  is  paid. 

Bosworth,  J. — This  proceeding  has  reached  that  stage,  at 
which  it  becomes  the  duty  of  the  court  to  decide  whether  the 
defendant  is  guilty  of  the  misconduct  alleged  against  him,  and 
if  it  determines  that  he  is,  to  also  decide  what  the  punishment 
shall  be. 

Although  this  is  in  fact  a  proceeding  at  Special  Term,  yet 
having,  in  connexion  with  my  brother  Emmet,  sat  with  the 
judge  before  whom  the  proceeding  is  pending,  not  merely  to 
assist  him  by  acting  advisorily,  but  upon  the  understanding 
that  the  counsel  of  neither  party  expects  the  questions  that  have 
been  argued  here  to  be  re-argued  on  any  appeal  that  may  be 
taken  to  the  General  Term,  but  that  the  final  determination  to 
be  made  at  the  Special  Term  will  be  passed  upon  at  the  Ge- 
neral Term,  without  further  argument ;  I  deem  it  due  to  the 
position  in  which  I  am  placed,  with  respect  to  this  proceediug 


*  The  sum  total  of  the  costs  and  expenses  of  the  relators  had  been  previously 
ascertained  by  a  reference,  and  in  the  imposition  of  the  fines  an  equal  proportion 
was  charged  on  each  defendant 
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and  to  the  parties  who  may  be  affected  by  the  decision,  to  state 
the  conclusions  at  which  I  have  arrived,  and  the  reasons  on 
which  they  are  founded. 

The  complaint,  which  was  duly  verified,  prayed  for  an  in- 
junction, restraining ;  and  on  such  complaint  an  order  was  made 
by  a  judge  of  this  court,  "  commanding  and  strictly  enjoining 
the  defendants  (therein),  the  Mayor,  Aldermen,  and  Commonalty 
of  the  city  of  New  York,  their  counsellors,  attorneys,  solicitors, 
and  agents,  and  all  others  acting  in  aid  or  assistance  of  them, 
and  each  and  every  of  them,"  to  "  absolutely  desist  and  refrain 
from  granting  to,  or  in  any  manner  authorizing  Jacob  Sharpe 
and  others"  (the  persons  named  in  the  resolution,  a  copy  of 
which  was  annexed  to  the  complaint  and  marked  B),  "  or  their 
associates,  or  any  other  person  or  persons,  whomsoever,  the 
right,  liberty,  or  privilege,  of  laying  a  double  or  any  track  for 
a  railway  in  the  street  known  as  Broadway,  in  said  city  of  New 
York,  from  the  South  Ferry  to  Fifty-seventh  street,  or  any  rail- 
way whatsoever,  in  Broadway ;  and  from  breaking  or  removing 
the  pavement  in  Baid  street,  or  in  any  other  manner  obstructing 
said  street,  preparatory  to,  or  for  the  purpose  of  laying  or 
establishing  any  railway  therein,  until  the  further  order  of  this 
court  in  the  premises." 

The  injunction  order  was  granted  on  the  27th  of  December, 
1852,  in  an  action  in  this  court,  in  which  the  relators  were 
plaintiffs,  and  recited,  that  it  appeared  (to  the  judge  who  granted 
it),  from  the  complaint  in  that  action  duly  verified,  that  the 
plaintiffs  were  entitled  to  the  relief  demanded  in  the  complaint, 
and  that  such  relief  consisted  in  restraining  the  defendants  as 
hereinbefore  stated. 

Before  the  alleged  disobedience  of  the  injunction,  a  copy  of 
the  summons  and  complaint,  and  the  injunction  itself,  were 
duly  served  on  the  mayor  of  the  city.  The  injunction  was 
also  served  on  each  member  of  the  Common  Council,  the  de- 
fendant being  one,  by  exhibiting  to  each  member  personally, 
the  injunction  itself,  and  delivering  to  and  leaving  with  him  a 
copy  of  it,  and  such  service  was  made  prior  to  the  alleged  diso- 
bedience. 

On  the  29th  of  December,  after  such  service  had  been  made, 
the  Board  of  Aldermen,  by  the  votes  of  a  majority  of  its  mem* 
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bers  (the  defendant  being  one  who  so  voted),  passed  a  resolu- 
tion, granting  to  Jacob  Sharpe  and  others  the  authority  and 
consent  of  the  Common  Council  to  lay  a  double  track  for  a 
railway  in  Broadway,  and  transmitted  the  same  to  the  Board 
of  Assistant  Aldermen  for  their  concurrence.  The  latter  body 
passed  it  on  the  30th  of  December,  and  on  the  same  day 
the  grantees  formally  accepted  the  grant.  This  resolution  had 
been  previously  vetoed  by  the  mayor,  and  was  adopted  by  both 
Boards  of  the  Common  Council,  notwithstanding  the  objec- 
tions of  the  mayor,  and  in  disregard  of  the  injunction. 

A  copy  of  this  resolution,  in  the  form  in  which  it  was  finally 
adopted,  was  annexed  to  the  complaint,  which  alleged  that  the 
members  of  the  Common  Council  avowed  a  purpose  to  pass  it, 
and  were  continuing  their  session  by  adjournments  from  day  to 
day  for  the  purpose  of  passing  it,  and  that  the  persons  named  as 
grantees  in  the  resolution  avowed  a  purpose  to  accept  the  grant 
as  soon  as  made,  and  to  immediately  proceed,  under  the  author- 
ity  conferred  by  it,  to  tear  up  the  pavement  and  construct  a 
railway  in  Broadway. 

Immediately  after  the  passage  of  this  resolution  by  the  Board 
of  Aldermen,  the  defendant  introduced  before  that  body  a  cer- 
tain preamble  and  resolutions  (a  copy  of  which  is  annexed  to 
the  interrogatories  filed  on  this  proceeding  and  marked  C),  and 
on  his  motion,  it  was  adopted  by  the  votes  of  a  majority  of  that 
body,  including  his  own.  The  defendant,  in  his  answer  to  the 
interrogatory  put  to  ljim,  states  that,  at  the  time  of  voting  for 
the  resolution  creating  the  grant,  he  did  "  believe  that  the  said 
injunction  did  not  purport,  and  did  not  mean  to  restrain  him 
from  voting  in  favor  of  the  saicT  resolution." 

The  preamble  to  the  resolutions  introduced  by  him  imme- 
diately thereafter,  and  adopted  on  his  motion,  recites  that  the 
judge  who  made  the  order  had  granted  it  "  without  color  of 
law  or  justification ;"  and  had  assumed  the  prerogative  of  di- 
recting and  controlling  the  municipal  legislation  of  the  city,  by 
prohibiting  the  defendants  therein  "  from  performing  a  legisla- 
tive act ;"  that  said  injunction  "  bears  on  its  face  a  character  of 
indirection,  not  less  unjustifiable,  and  not  less  unworthy  of  the 
judiciary,  than  the  usurpation  of  authority  and  jurisdiction 
which  is  contained  in  such  an  attempted  injunction  itself;" 
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"  that  if  such  a  precedent  of  unwarranted  and  unwarrantable 
interference  with  the  rightful  functions,  powers,  and  duties  of  a 
legislative  body,  attempted  by  a  judge,  be  submitted  to  or 
tolerated  without  a  just  rebuke,"  the  consequences  subsequently 
recited  might  follow ;  and  that  the  reasons  alleged  for  the  in- 
junction are  equally  "  untenable  in  law  and  unfounded  in  factsV 

The  first  of  the  resolutions  annexed  to  the  preamble  declared 
that  "  it  is  the  duty  of  the  Common  Council,  on  this  unprece- 
dented occasion,  to  protect  its  own  dignity  and  the  rights  of  the 
people  of  the  city  of  New  York,  and  its  constituency,  by  utterly 
disregarding  the  said  injunction  on  its  legislative  action,  and 
declaring  its  sense  of  the  same." 

The  second  of  such  resolutions  declared  "  that  the  Common 
Council  have  an  equal  authority  and  right  to  suspect  and  im- 
pute improper  motives  to  any  intended  judicial  decision  of  any 
judge,  and  consequently  to  attempt  to  arrest  his  action  on  the 
bench,  as  such  judge  has  in  regard  to  the  legislative  action  of 
the  Common  Council." 

No  regret  is  now  expressed,  either  for  having  disregarded 
the  injunction,  or  for  having  introduced  or  voted  for  the  reso- 
lutions in  relation  to  it  and  the  action  of  the  judge  who  granted 
it ;  but  it  is  expressly  stated  in  answer  to  the  fifth  interroga* 
tory,  that  he  then  believed  and  still  believes  "  that  the  court 
had  no  jurisdiction  to  grant  the  injunction,  and  believing  that 
it  is  the  right  of  every  citizen  to  question  and  resist  the  exercise 
of  illegal  power,"  he  voted  for  the  resolutions  under  the  influ- 
ence of  the  various  considerations  stated  in  his  answer  to  that 
interrogatory. 

It  seems  to  be  too  clear  to  admit  of  doubt,  that  he  voted  for 
the  resolution  creating  the  grant,  with'  the  intent  to  have  the 
resolution  become  absolute  and  effectual  as  a  grant,  so  far  as 
the  Common:  Council  were  competent,  by  any  action  on  their 
part,  to  make  it  absolute  and  effectual,  and  with  the  expecta- 
tion that  the  grantees  would  accept  it  as  provided  by  the  terms 
of  the  resolution.    They  did  so  accept  it 

This  act  of  the  defendant  was  a  clear  and  palpable  viola- 
tion of  the  injunction.  (Boss  v.  Clussmcm,  3  Sand*  S.  0.  R 
676.) 

It  seems  impossible  to  deny,  after  reading  the  preamble  and 
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resolutions  subsequently  adopted,  that  the  injunction  was  un- 
derstood at  the  time  as  prohibiting  by  its  terms,  the  passage  of 
the  resolution  creating  the  grant  with  the  intent  to  have  it 
accepted  and  become  effectual.  That  was  the  very  resolution, 
which  the  complaint  alleged  the  Common  Council  avowed  a 
purpose  to  pass,  and  the  attempt  to  restrain  its  passage  by  in- 
junction was  the  alleged  assumption  of  power  which  was 
denounced,  and  as  to  which,  they  declared  it  was  due  to  their 
own  dignity,  and  the  people^  that  they  should  protect  them, 
"  by  utterly  disregarding  the  said  injunction  upon  its  legislative 
action." 

There  would  seem  to  be  no  grounds  presented  on  which  the 
court  is  at  liberty  to  draw  the  more  agreeable  and  charitable 
conclusion,  that  the  disobedience  was  unintentional,  or  was  an 
act  done  in  good  faith,  and  believed  not  to  come  within  the 
letter  or  spirit  of  the  prohibition. 

If  it  be  true,  as  the  defendant  avers  in  his  answer  to  the  fourth 
interrogatory,  that,  at  the  time  of  voting  for  the  resolution 
creating  the  grant,  he  verily  believed  the  injunction  "did  not 
purport,  and  did  not  mean  to  restrain  him  from  voting  in  favor 
of  the  said  resolution ;"  then  the  censorious  resolutions  and  pre- 
amble introduced  by  him,  and  adopted  on  his  motion,  have  not 
even  the  poor  apology  of  momentary  indignation^  excited  by  a 
supposed  usurpation  of  power. 

If  it  be  true  that  he  believed  it  did  not  purport  and  did  not 
mean  to  restrain  him  from  giving  the  vote  which  he  gave,  and 
with  the  intent  with  which  it  was  given,  then  it  could  not  have 
been  understood  by  him  as  interfering  with  any  legislative  or 
other  act  done  by  him  as  a  member  of  the  Common  Council, 
with  reference  to  the  subject  matter  of  this  action. 

If  that  was  his  sincere  belief,  then  there  was  nothing  to  sug- 
gest the  idea,  "  that  it  was  the  duty  of  the  Common  Council  on 
that  unprecedented  occasion,  to  protect  its  own  dignity,  and  the 
rights  of  the  people  of  the  city  of  New  York,  by  utterly  disre- 
garding the  said  injunction  on  its  legislative  action,  and  declar- 
ing its  sense  of  the  same." 

If -such  was  his  sincere  belief,  then  in  his  judgment  no  legis- 
lative action  contemplated  or  taken  by  him  had  been  enjoined. 
No  vote  which  he  intended  to  give,  or  subsequently  gave,  had 
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been  prohibited.  There  had  been  no  attempt  to  control  the 
legislative  action  of  the  Common  Council,  but  on  the  contrary 
each  member  was  left  entirely  free  to  vote  as  he  pleased,  and 
whenever  it  might  suit  his  pleasure.  But  the  unmistakable 
tenns  of  the  preamble  and  resolutions  annexed  to  it,  coerce  my 
mind  to  the  unpleasant  conviction,  that  he  did  understand  the 
injunction  to  prohibit  him  from  voting  for  the  resolution  creat- 
ing the  grant,  and  that  the  injunction  was  knowingly  and 
designedly  disobeyed. 

Such  an  act  is  "  wilful  disobedience,"  is  a  criminal  contempt, 
punishable  as  such,  and  indictable  at  common  law  and  by  sta- 
tute. 

Such  an  act  was  calculated  to  defeat,  impair,  impede,  and 
prejudice  the  remedies  of  the  relators.  It  has  actually  preju- 
diced, if  not  impaired  and  defeated  their  rights. 

If  the  facts  stated  in  the  complaint  are  true,  if  the  grant 
was  about  to  be  made  under  circumstances  manifesting  a  gross 
abuse  of  power,  and  which  would  make  it  a  fraud  upon  the 
rights  of  every  citizen ;  if  the  railway,  when  built  and  used, 
would  be  a  public  nuisance  productive  of  special  injury  to 
the  relators,  it  was  their  right  that  the  grant  should  not  be 
made. 

If  the  injunction  had  not  been  violated,  the  whole  question 
might  have  been  determined  in  that  action. 

That  cannot  now  be  done.  .  At  least  it  is  not  clear  that  it  can 
be.  The  grantees  have  acquired  rights,  if  the  action  of  the 
Common  Council  has  any  legal  validity ;  and  they  are  not  par- 
ties to  this  action.  No  judgment  can  be  pronounced  which 
can  operate  directly  on  them. 

If  the  decisions  of  the  Supreme  Court  of  the  United  States 
are  a  correct  exposition  of  existing  law,  and  as  such  controlling 
as  authority,  then  I  admit  an  inability  to  understand  why  the 
resolutions,  giving  authority  to  Jacob  Sharpe  and  others,  to  con- 
struct a  railway,  and  their  acceptance  of  it,  are  not  as  much  a 
contract  as  an  act  of  a  state  legislature,  conferring  precisely  the 
same  powers  and  rights. 

I  had  supposed  it  to  be  well  settled  that  when  the  Legislature 
of  a  state,  whose  powers  are  limited  only  by  the  prohibitions 
contained  in  the  constitution  of  the  state  and  that  of  the  United 
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States,  passes  an  act,  being  in  its  nature  a  contract,  and  abso- 
lute rights  have  vested  under  it,  that  a  repeal  of  the  law  can- 
not divest  those  rights,  nor  annihilate  or  impair  the  title  so  ac- 
quired. That  a  legislative  grant  is  a  contract  within  the  mean- 
ing of  that  provision  of  the  United  States  constitution,  which 
prohibits  a  state  legislature  from  passing  any  law  impairing  the 
obligation  of  contracts ;  and  that  the  prohibition  extends  as 
well  to  executory  as  to  executed  contracts.  (1  Kent  Coin*  413, 
422.) 

If  the  making  of  this  grant  was  a  legislative  act,  within  the 
proper  meaning  of  those  terms,  if  the  Common  Council  had 
full  power  to  make  it,  if  this  power  is  beyond  judicial  control 
in  every  conceivable  case,  no  matter  how  corruptly,  fraudu- 
lently, or  ruinously  to  the  rights  of  individuals  and  the  public,  it 
may  be  about  to  be  exercised,  it  will  certainly  be  an  anomaly, 
if,  after  the  grant  has  been  made  and  accepted,  and  the  road 
built  in  every  respect  in  conformity  with  the  terms  of  snch  a 
grant  as  is  contained  in  the  resolution  in  question,  the  Common 
Council  may  rescind  the  grant,  and  divest  the  rights  acquired 
under  it,  precisely  as  they  may  order  a  street  to  be  widened 
or  extended,  or  may  repeal  any  mere  police  ordinance  or  regu- 
lation. 

If  this  be  so,  then  it  follows  that  although  a  repealing 
act  passed  in  such  a  case  by  the  state  legislature  would  be 
nugatory  and  of  no  effect,  yet  such  a  legislature .  has  power 
to  authorize  another  body  to  exercise  legislative  powers  which 
it  cannot  exercise  itself,  and  to  give  to  the  legislative  action  of 
the  body  it  creates  the  force  and  obligation  of  law  ;  while  the 
same  action,  if  performed  by  itself,  under  the  n»  -<t  solemn 
forms  of  legislation,  would  be  utterly  nugatory  and  void. 

The  form  of  the  proceeding  by  which  the  Common  Council 
saw  fit  to  confer  full  and  absolute  authority  on  Jacob  Sharpe 
and  others,  to  construct  and  operate  by  themselves  and  their 
successors,  a  railway  in  Broadway,  determined  nothing  as  to 
the  nature  of  the  transaction  between  that  body  and  Sharpe 
and  his  associates*  If  they  chose  to  grant  the  authority  by  a 
resolution  resembling  in  form  a  legislative  act,  then  the  nature 
of  the  transaction  is  to  be  determined  by  the  character  of  its 
provisions.    If  they  confer  power  on  certain  persons  to  act 
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under  it,  in  such  a  manner  that  they  may  acquire  rights  and 
property  solely  by  force  of  the  resolution  itself,  and  from  hav- 
ing conformed  to  its  requirements,  the  transaction  is  a  con- 
tract Such  is  the  nature  of  the  transaction  in  question,  and 
the  consideration  to  be  paid  for  the  grant  is  specified  in  the 
resolution. 

Instead  of  being  able  to  have  it  determined  in  this  suit, 
whether  it  would  not  be  a  clear  abuse  of  power  on  the  part  of 
the  Common  Council  to  make  such  a  contract,  and  whether  the 
execution  of  it  would  not  produce  a  special  injury  to  the  plain- 
tiffs beyond  that  to  which  every  other  citizen  in  common  with 
them  would  be  subjected,  and  to  procure  a  judgment  which 
would  prevent  the  making  of  the  grant,  if  the  decision  should 
be  favorable  to  them,  it  now  becomes  necessary  either  to  amend 
the  proceedings  and  make  the  grantees  parties,  in  order  to  ob- 
tain a  judgment  that  can  operate  directly  upon  them,  or  to 
institute  a  new  action  for  that  purpose. 

.  There  can  be  no  doubt  then,  that  the  act  of  disobedience  was 
calculated  to  defeat,  impair,  impede,  and  prejudice  the  reme- 
dies of  the  relators. 

The  court  were  reminded  on  the  argument,  of  the  position 
taken  on  the  hearing  of  the  order  to  show  cause,  that  the  Code 
requires  a  copy  of  the  affidavit  on  which  such  an  order  is  made, 
to  be  served  with  it,  and  were  referred  to  a  decision  of  this 
court,  that  to  bring  a  party  into  contempt  for  disobedience  of 
an  injunction  order,  it  must  have  been  served  upon  him  by  ex- 
hibiting the  order  itself,  at  the  time  a  copy  of  it  is  delivered. 
{Coddington  v.  Webb,  4  Sand.  S.  C.  639.) 

The  rule  adopted,  in  the  case  cited,  if  adhered  to  as  a  rule 
to  be  applied  to  all  cases,  would  be  productive  of  irreparable 
injury  to  parties,  as  will  be  manifest  from  looking  into  the  facts 
of  some  of  the  reported  cases,  which  hold  that  a  party  may  be 
punished  as  for  a  contempt,  when  he  has  knowingly  and  de- 
signedly done  acts  which  he  knew,  at  the  time,  the  court  had, 
by  an  order,  prohibited  him  from  doing,  although  at  the  time  no 
order  had  been  served,  or  in  fact  entered — but  had  onlv  been 
directed  to  be  entered.  {HvU  v.  Thomas  Head  et  a?.,  3  Edws. 
Ch.  R.  236 ;  The  People  ex  rd.  Morrison  v.  Brower,  4  Paige,  405 ; 
Stafford  v.  Broum  and  Others,  Id.  360 ;  1  Craig  &  Phillips, 
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98 ;  McNeil  v.  Oarratt ;  Com.  Digest,  Chancery  (D.  8) ;  Injunc- 
tion; Notes  a,  b,  c,  d;  St.  John's  College,  Oxford  v.  Carter  and 
Others,  4  Myl.  &  C.  498.) 

Where  a  party  is  directed  by  an  order  of  court  to  do  some- 
thing, as  to  pay  money,  deposit  papers,  &c,  and  his  whole  ob- 
ligation to  act  at  all  depends  not  only  on  the  existence  of  the 
'  order,  but  also  upon  its  being  served  in  a  particular  manner,  it 
is  a  proper  rule  of  practice  not  to  hold  him  guilty  of  a  disobe- 
dience  of  the  order  for  not  having  done  the  thing  required  un; 
til  he  has  been  shown  the  order  and  furnished  with  a  copy  of 
it.  There  are  reported  decisions  showing  that  in  such  cases  the 
Court  of  Chancery  has  refused  to  punish  as  for  a  contempt,  on 
the  ground  that  the  order  itself  was  not  shown  to  the  party  at 
the  time  of  serving  the  copy. 

If  my  brethren  did  not  consider  that  the  Aldermen  and  As- 
sistant Aldermen  were,  as  such,  actual  parties  to  the  suit,  and 
that  there  was  a  complete  service  on  them  by  the  service  made 
on  thfe  chief  officer  of  the  Corporation,  and  that  such  service 
having  been  made,  it  is  enough  to  render  the  defendants  liable 
to  be  proceeded  against  as  for  a  contempt,  that  they  did  what 
the  injunction  prohibited,  with  actual  knowledge  of  its  exist- 
ence and  contents,  I  cannot  but  think  they  would  deem  it  im- 
portant to  allow  the  point  decided  in  Coddingtw  v.  Webb  to  be 
reconsidered,  and  so  restrict  its  application  as  to  prevent  great 
and  manifest  injustice  from  being  done  under  its  operation. 

If  the  defendants  cannot  be  considered  as  being  actually  par- 
ties to  the  suit  in  which  the  order  was  made,  then  the  question 
would  arise  whether  it  is  operative  against  them  as  individuals, 
and  whether  they  can  be  proceeded  against  for  having  delibe- 
rately done,  as  the  agents  or  officers  by  whom  alone  the  party 
defendant  could  do  the  prohibited  act,  what  they  knew  their 
principal  had  been  forbidden  to  do,  for  the  purpose  of  perform- 
ing it  in  behalf  of  such  a  principal. 

It  is  enough  to  say,  that  when  an  agent,  officer,  or  servant, 
claims  no  right  to  act  or  interfere  at  all,  except  in  that  capa- 
city, and  in  that  capacity  he  dioes  acts  which  he  knows  it  is 
unlawful  for  his  principal  to  do,  and  which  it  is  impossible  in 
the  nature  of  things  for  the  principal  to  do  except  through  his 
action,  he  has  no  reason  to  complain  of  being  subjected  to  the 
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same  consequences  as  would  be  visited  on  the  principal  him- 
self for  disobedience. 

The  cases  cited  in  the  opinion  given  on  the  order  to  show 
cause — show  that  such  a  practice  had  been  pursued. 

The  3d  sub.  of  §  1,  of  2  R.  S.  534,  expressly  provides  not 
only,  "  that  parties  to  suits,"  but  also,  "  attorneys,  counsellors, 
solicitors,  and  all  other  persons,"  may  be  punished  as  for  a  con- 
tempt for  the  non-payment  of'  money  ordered  by  the  court  to 
be  paid,  in  certain  cases,  but  also  "  for  any  other  disobedience 
to  any  lawful  order,  decree,  or  process  of  such  court." 

There  cannot  well  be  a  decree  against  a  person  not  a  party 
to  a  "suit,  which  can  operate  upon  him  at  all,  except  to  prohibit 
him  from  doing  as  the  solicitor,  attorney,  or  agent  of  a  party, 
some  act  which  it  enjoins  the  party  from  doing. 

This  section  having  authorized  the  punishment  of  persons 
other  than  parties  to  suits,  for  any  and  every  disobedience  to 
thfe  lawful  order  or  decree  of  the  court,  the  language  is  broal 
enough  to  reach,  and  seems  unmeaning,  unless  it  is  construed 
to  reach  the  very  case  of  disobedience  of  an  order,  by  one  per- 
son, as  agent  of  another,  when  he  deliberately  does  what  he 
knows  at  the  time  the  court  has  forbidden  his  principal  and 
agents  to  do. 

In  that  way  he  can  disobey  an  order  or  decree  made  in  a  suit 
to  which  he  is  •  >t  a  party.  If  he  chooses  to  do  that,  knowing 
that  every  person  is  prohibited  from  doing  it  as  the  agent  of 
the  party,  and  disobeying  its  acts  as  such  agent,  there  is  no 
reason  why  he  should  not  be  punished  for  such  disulu'iliv"i<Cj 
and  for  such  "unlawful  interference  with  the  proceeding-  in 
the  action."     (Id.  sub.  4.) 

It  is  unnecessary  to  examine  further  any  of  the  objections 
taken  to  the  regularity  of  the  proceedings ;  the  nature  and  cha- 
racter of  the  disobedience  are,  at  present,  the  matters  of  para- 
mount importance. 

A  somewhat  grave  and  delicate  point  is  presented  at  the  out- 
set to  the  consideration  of  the  court.  It  arises  out  of  the  adop- 
tion of  the  preamble  and  resolutions  annexed  to  it,  which  were 
adopted  by  the  Board  of  Aldermen,  immediately  after  the  act 
violating  the  injunction. 
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They  undoubtedly  impute  to  the  judge  who  made  the  order 
the  high  offence  of  having  assumed,  without  color  of  law  or 
justification,  to  interfere  with  the  legislative  action  of  a  body 
having  legislative  powers ;  that  his  order  bore  on  its  face  an 
indirection  not  less  unworthy  of  the  judiciary  than  the  alleged 
usurpation  of  authority,  and  seems  to  distinctly  charge  that  his 
acts  were  such  an  unwarrantable  interference  of  a  judge,  as 
should  not  be  submitted  to  or  tolerated,  without  a  just  rebuke* 

The  publication  of  such  an  attack  upon  the  action  of  a  judi- 
cial officer  pending  a  suit,  and  upon  his  conduct  with  reference 
to  any  order  or  decision  made  by  him,  in  a  suit  pending  and 
undetermined  at  the  time  such  publication  is  made,  is  a  con- 
tempt at  common  law,  and  punishable  as  such.  The  cases  cited 
below,  would  seem  to  leave  the  question  free  from  doubt.  (J. 
B.  Wallace's  K.  77,  HoUingsworth  v.  Duome;  Oswald's  case, 
1  Dall.  319  ;  Matthews  v.  Smith,  3  Hare,  331 ;  Littler  v.  Thom- 
son, 2  Beavan,  129  ;  2  Atkyn's,  469 ;  13  Ves.  239 ;  1  Phillips, 
454  and  605 ;  2  Mylne  &  Craig,  360 ;  Crawford's  case,  13  Ad. 
&  Ellis,  (N.  S.)  613.) 

The  inevitable  effect  of  such  a  publication  upon  all  who  may 
give  the  least  credit  to  its  statements,  and  to  the  imputations  it 
contains,  is  to  prejudice  their  minds  against  the  justice  of  the 
plaintiffs'  claims,  and  the  truthfulness  of  the  allegations  of  fact 
on  which  they  base  their  right  to  relief,  and  to  favor  the  idea 
that  the  law  is  not  uprightly  administered  between  the  parties 
to  the  action,  and  thus  to  interrupt  the  free  course  of  justice, 
and  dishonor  its  administration.  Such  misconduct  tends  to 
prejudice  both  the  rights  and  remedies  of  a  party.  The  statute 
expressly  provides  that  misconduct  of  that  tendency,  in  all 
cases  where  attachments  and  proceedings  as  for  contempts, 
have  been  usually  adopted  and  practised  in  courts  of  record,  to 
enforce  the  civil  remedies  of  any  party  to  a  suit  in  such  court, 
or  to  protect  the  rights  of  any  such  party,  may  be  punished  in 
a  proceeding  like  this.     (2  R.  S.  534,  §  1,  sub.  8.) 

Besides,  it  is  an  "  unlawful  interference  with  the  proceedings 
in  an  action,"  and  this,  in  the  same  section,  is  made  a  distinct 
ground  for  punishing  a  party  as  for  a  contempt  (Id.  §  1, 
sub.  4.) 
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It  is  not  only  an  unlawful  interference  with  the  proceedings 
in  the  cause,  but  it  is  one  whose  consequences  may  be  of  the 
most  grave  and  serious  character. 

In  a  country  whose  peace  and  quiet,  and  under  a  form  of 
government  whose  very  existence  depends  upon  a  cheerful  obe- 
dience to  law,  and  upon  an  absolute  acquiescence  in  such  pro- 
tection to  the  rights  of  persons  and  property,  and  in  such  redress 
by  way  of  the  prevention  and  punishment  of  wrongs  as  may 
result  from  such  obedience,  and  from  an  impartial  but  firm  ad- 
ministration of  justice  between  man  and  man,  it  is  of  the  high- 
est importance  to  the  public  and  to  suitors,  that  those  who  ad- 
minister the  law  should  not  only  be  pure,  but  unsuspected. 

It  is  not  the  personal  injury  that  may  possibly  result  to  the 
members  of  a  court,  from  falsely  speaking,  and  writing  con- 
temptuously of  it,  or  of  the  judges,  in  their  judicial  capacity, 
who  may  compose  it,  of  which  the  wrong  done,  wholly  or  in 
any  considerable  degree,  consists. 

But  the  most  grave  and  serious  part  of  the  wrong  consists  of 
the  injury  done  to  the  community  at  large,  by  the  tendency  of 
such  proceedings  to  dishonor  the  administration  of  justice,  and 
impair  the  confidence  of  the  public  in  the  integrity  of  those  tri- 
bunals, to  which  they  turn  as  a  last  resort,  to  obtain  that  strict 
and  impartial  justice  to  which  the  laws  of  the  country  entitle 
them. 

When  our  citizens  are  coerced  to  feel  that  such  a  hope  can 
be  no  longer  confidently  cherished,  that  they  cannot  be  certain 
of  obtaining  just  redress  in  the  courts  of  justice,  that  they  must 
submit  to  such  justice  as  may  be  awarded  by  a  court  whose 
official  action  in  the  case  has  been  characterized  by  such  an 
assumption  and  illegal  exercise  of  power,  that  it  ought  not  to 
pass  unrebuked,  the  courts  will  have  become  so  contemptible 
that  nothing  which  might  be  published  of  them  ought  to  be 
punished  as  a  criminal  contempt. 

Yet  no  pretence  has  been  made  that  the  injunction  was  not 
granted  from  the  purest  convictions  of  duty,  and  on  the  honest 
judgment  that  the  case  made  by  the  complaint  entitled  the 
plaintiffs  to  it  The  only  apology,  if  it  should  be  so  called, 
that  has  been  made  is,  that  those  who  disobeyed  it  had  a  dif- 
ferent opinion  of  the  law  from  that  entertained  by  the  judge 
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who  granted  it,  and  that  they  chose  to  test  the  question  of  the 
jurisdiction  of  the  court  by  disobedience,  rather  than  have  it 
determined  by  the  tribunals  created  by  the  people,  to  settle 
such  controversies  in  the  mode  prescribed  by  law. 

No  regret  is  expressed  at  having  passed  the  preamble  and 
resolutions.  On  the  contrary,  the  answers  to  the  interrogatories 
conclude  with  challenging  the  authority  of  the  judge  to  make 
the  order  that  has  been  disobeyed,  and  also  the  jurisdiction  of 
the  court  to  entertain  the  proceedings  in  which  it  now  becomes 
its  duty  to  make  a  final  decision. 

These  facts  render  the  duty  of  the  court  in  pronouncing  final 
judgment  still  more  delicate  and  embarrassing. 

The  duty  which  they  are  required  to  perform  is  one  \vhich 
they  owe  to  the  public,  as  well  as  to  the  parties  to  the  proceed- 
ing. It  is  one  in  which  no  consideration  personal  to  the  mem- 
bers of  the  court  exists  or  can  arise,  except  such  as  are  attendant 
upon  the  decision  of  every  matter  submitted  to  their  judgment, 
and  incident  to  the  obligation  and  the  wish  to  make  a  decision 
which  will  render  equal  and  exact  justice  to  the  defendant,  the 
relators,  and  the  public. 

This  duty,  however  unpleasant  its  performance,  is  not  one 
from  which  they  can  escape,  or  which  they  can  avoid.  It  is 
one  which  they  are  coerced  to  discharge  by  the  obligations 
springing  from  the  office  they  hold,  the  duties  of  which  they 
have  sworn  to  faithfully  and  impartially  discharge,  according 
to  the  best  of  their  judgment  and  ability. 

In  arriving  at  the  conclusion  what  order  should  be  made,  the 
statute  has,  as  to  one  part  of  it,  left  us  no  discretion  :  That  is 
imperative  that  a  fine  should  be  imposed  at  all  events,  sufficient 
to  satisfy  the  costs  and  expenses  of  the  proceedings. 

The  more  serious  question  remains,  whether  any  fine  in 
addition  to  this  should  be  imposed,  and  if  so,  to  what  amount, 
and  whether  any  imprisonment  should  be  ordered,  except  to 
coerce  the  payment  of  the  fine. 

In  this  case  the  disobedience  was  deliberate  and  intentional, 
and  was  immediately  followed  by  the  introduction  and  passage 
of  the  preamble  and  resolutions,  to  the  character  and  tendency 
of  which  sufficient  reference  has  been  made.  If  the  defendant 
had  contented  himself  with  merely  disobeying  the  injunction, 
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and  such  disobedience  had  resulted  from  a  belief  that  the  judge 
granting  it  had  no  authority  to  make  it,  and  that  the  court  had 
no  jurisdiction,  on  any  conceivable  state  of  facts,  of  an  action 
to  restrain  the  doing  of  that  which  it  prohibited — however  per- 
nicious the  tendency  of  the  example,  the  case  would  have 
been  altogether  different  from  that  on  which  we  are  now  obliged 
to  decide. 

The  defendant,  on  his  oath,  states  in  answer  to  the  interroga- 
tories, that  he  not  only  then  believed,  but  still  believes,  that 
the  court  has  no  jurisdiction  of  the  action. 

That  belief  may  be  ultimately  held  to  be  in  accordance  with 
the  law  of  the  land,  but  the  judgment  of  the  court  being  to  the 
contrary,  it  can  find  in  it  but  very  little  mitigation  of  the 
offence,  as  that  is  not  the  mode  in  which  a  law-abiding  citizen 
should  test  in  such  a  case,  the  accuracy  of  his  opinion.  I 
incline  to  the  opinion  that  the  affidavits  read  on  the  part  of  the 
defendant  on  the  order  to  show  cause,  should  be  taken  into 
consideration.  They  contain,  it  is  true,  nothing  in  relation  to 
the  fact  whether  he  did  or  did  not  disobey  the  order,  and  there- 
fore have  no  bearing  upon  the  question  whether  he  disobeyed 
it,  or  whether  the  disobedience  was  wilful. 

But  they  contain  statements  of  facts  which,  uncontroverted, 
might  induce  the  defendants  to  believe  that  the  offers,  ap- 
parently so  much  more  advantageous  to  the  city,  were  not 
made  in  good  faith,  but  were  made  by  enemies  of  the  measure, 
and  under  preconcerted  arrangements  with  others  equally  hos- 
tile to  it,  to  take  such  legal  proceedings  as  would  inhibit  them 
from  constructing  or  attempting  to  construct  the  road,  even  if 
their  application  had  been  preferred,  and  the  authority  had  been 
given  to  them. 

If  such  was  the  state  of  existing  facts,  or  if  he  honestly  be- 
lieved such  to  be  the  facts,  then  a  case  was  presented  for  the 
exercise  of  his  discretion.  And  with  the  mere  exercise  of  his 
discretion,  with  reference  to  such  a  state  of  facts,  no  court,  I 
presume,  would  interfere. 

If  such  a  state  of  facts  shall  be  shown  to  have  existed,  the 
question  of  the  authority  of  the  Common  Council  to  make  such 
a  grant  would  then  be  reduced  to  one  of  mere  naked  power,  to 
affect  the  rights  of  the  public  and  of  individuals,  as  it  might 
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be  made  to  appear  that  such  a  road  and  its  use  would  impair 
them. 

That  is  a  question  on  which  this  court  has  not  as  yet  passed, 
and  does  not  enter  into  the  considerations  upon  which  it  con- 
cluded that,  on  such  a  case  as  was  made  by  the  complaint,  it 
had  jurisdiction  to  make  the  order. 

The  facts  stated  in  the  opposing  affidavits  do  not  touch  the 
question  of  jurisdiction,  but  bear  upon  the  merits  of  the  contro- 
versy, and  controvert  the  truth  of  some  of  the  facte  constituting 
the  equity  of  the  plaintiff's  case. 

Neither  do  they  tend  to  show  that  the  order  was  improvi- 
dently  made,  if  the  court  is  right  in  its  views  of  its  jurisdic- 
tional powers,  for  the  judge  who  made  the  order  was  compelled, 
as  he  is  in  the  case  of  every  application,  to  determine  upon  the 
propriety  of  granting  it,  solely  on  the  facts  contained  in  the 
affidavits  on  which  the  application  was  based. 

These  affidavits  were  not  before  him,  nor  could  he  have 
justified  himself  in  refusing  the  order,  by  assuming,  without 
anything  on  which  to  base  the  assumption,  that  the  facts  stated 
in  the  complaint,  and  sworn  to  be  true,  were  false  in  any  mate- 
rial particular. 

Still  the  court  should  not  overlook  the  consideration,  that  on 
these  affidavits  third  persons  swear  to  facts  which,  if  uncontra- 
dicted, presented  a  case  for  the  exercise  by  the  defendant  of  a 
discretion,  if  it  should  be  ultimately  determined,  that  authority 
existed  to  make  such  a  grant,  in  a  case  free  from  a  fraudulent 
use,  or  gross  abuse  of  that  authority,  and  provided  also  that  it 
shall  appear  that  the  road  would  not  be  a  public  nuisance. 

The  court,  it  is  true,  will  not  try  the  merits  of  the  action  in 
this  proceeding,  nor  permit  a  party  lawfully  enjoined  to  specu- 
late upon  what  may  be  the  decision  of  the  court,  upon  the 
equity  of  the  complaint  upon  which  the  injunction  has  been 
allowed,  nor  to  test  the  improvidence  of  granting  it,  by  wilful 
disobedience. 

But  I  think  it  may  properly  look  into  opposing  affidavits,  so 
far  as  to  see  if  there  is  color  for  the  position;  that  if  the  facts 
existing  had  all  been  fully  and  fairly  presented  in  the  affidavits 
on  which  the  injunction  was  sought,  the  court  might  have 
hesitated  to  grant  it,  and  if  that  is  clearly  apparent,  to  give 
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some  weight  to  it  in  determining  what  punishment  should  be 
awarded.  But  there  is  nothing  in  the  affidavits  which  essen- 
tially mitigates  the  misconduct  of  the  defendant. 

The  example  set  by  him  is  not  sought  to  be  excused,  but,  on 
*the  contrary,  to  be  justified,  on  the  ground  of  the  utter  want 
of  jurisdiction  of  the  oourt  to  entertain  the  action. 

Such  an  example  is  exceedingly  pernicious.  So  far  as  it 
produces  any  influence,  it  tends  to  predispose  the  community 
to  array  their  own  judgment  against  that  of  the  tribunals  con- 
stituted  to  declare  and  enforce  the  law,  and  to  wilfully  disobey 
orders  and  judgments,  whenever  the  parties  against  whom  they 
are  made,  shall  come  to  the  conclusion  thftt  the  oourt  has  mis- 
taken the  law. 

It  is  obvious  that  such  a  practice,  if  tolerated,  would  soon 
result  in  an  open  defiance  of  the  administration  of  justice, 
through  the  constituted  tribunals,  and  the  end  would  be  ine- 
vitable and  hopeless  anarchy. 

No  human  judgment  is  so  perfect  as  to  be  exempt  from  a 
liability  to  err,  nor  is  the  proper  interpretation  and  application 
of  the  law  in  all  cases  so  easy,  that  different  minds,  aided  by 
equal  industry,  experience,  and  integrity  of  purpose,  will  always 
come  to  the  same  conclusion. 

State  legislatures  sometimes,  upon  full  consideration,  enact 
laws  which  the  courts,  in  the  honest  and  independent  exercise 
of  their  judgments,  believe  and  adjudge  to  be  repugnant  to  the 
constitution  and  void.  Such  a  law,  any  person,  so  far  as  strict 
legal  right  is  concerned,  may  lawfully  resist. 

But  any  one  who  should  attempt  to  question  its  validity  by 
forcible  resistance,  rather  than  by  an  appeal  to  the  courts, 
whose  province  it  is  to  determine  that  question,  and  whose 
powers  are  sufficient  to  secure  him  full  indemnity  and  redress 
for  any  injury  that  may  temporarily  result  frotn  that  obedience 
which  becomes  the  orderly  citizen,  would  inflict  a  serious 
wound  upon  the  institutions  of  the  country,  violate  the  princi- 
ples on  which  they  are  founded,  and  furnish  an  example  which, 
if  generally  followed,  would  lamentably  demonstrate  that  in 
the  community  of  which  he  was  a  member,  liberty  regulated 
by  law  could  not  long  continue. 

Courts  too,  may  err,  as  courts  have  errpd,  iq  relation  to  their 
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jurisdiction.  When  such  an  error  of  judgment  may  unfortu- 
nately occur,  however  much  it  should  be  regretted,  the  conse- 
quences are  trivial  in  comparison  with  those  which  may  result 
from  a  wilful  disobedience  to  its  orders,  and  an  unexcused  and 
inexcusable  effort  to  dishonor  the  administration  of  justice,  by 
a  rude  attempt  to  scandalize  the  courts  of  the  country,  or  the 
judicial  action  of  its  members. 

The  example  is  still  more  pernicious  in  its  tendency  when 
set  by  a  man  invested  with  authority,  who,  by  virtue  of  his 
office,  is  a  conservator  of  the  public  peace,  and  a  member  of 
the  courts  constituted  to  try  persons  indicted  for  the  commis- 
sion of  crimes.  A  wilful  disobedience  of  any  lawful  order  of 
a  court  was  a  criminal  offence,  at  common  law,  and  is  declared 
to  be  such  by  the  statutes  of  this  state,  is  punishable  by  impri- 
sonment, in  a  county  jail,  not  exceeding  one  year,  or  by  fine 
not  exceeding  $250,  or  by  both  such  fine  and  imprisonment. 
(2  E.  8.  697,  §  40 :  id.  693,  §  14 ;  id.  278,  §  10,  sub.  3 ;  id.  538, 
§26.) 

Giving  the  defendant  the  fullest  benefit  of  every  extenuating 
consideration  that  has  been  presented,  the  most  favorable  judg- 
ment that  the  court  can  render,  consistent  with  a  proper  dis- 
charge of  its  duty  to  the  public,  is  one  which  does  not  order 
imprisonment  merely  as  a  punishment,  for  the  full  term  pro- 
vided by  the  statute. 

Every  one  must  know  that  the  members  of  the  court,  as  a 
matter  of  necessity,  cannot  be  ignorant  of  other  and  vague 
charges  which  are  made  against  members  of  the  Common  Coun- 
cil. This  fact  is  alluded  to  only  Tor  the  purpose  of  saying  that 
the  judges  of  this  court  would  be  unworthy  of  the  stations  they 
occupy,  if  they  allowed  any  such  extraneous  matters  to  exercise 
the  slightest  influence  upon  their  deliberations,  or  in  the  forma- 
tion of  their  judgment. 

The  only  matter  with  which  they  have  anything  to  do  is,  to 
determine  whether  the  defendant  has  disobeyed  an  order  law- 
fully made  by  a  judge  of  this  court,  what  is  the  true  nature  and 
character  of  that  disobedience,  what  effect  it  has  had  or  is  cal- 
culated to  have  upon  the  rights  or  remedies  of  the  relators  and 
upon  the  interests  of  the  community,  and  to  give  such  judgment 
as  shall  be  just  to  them,  to  the  defendant,  and  to  the  public. 
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That  judgment  should  be  formed  and  pronounced  under  thq 
influence  of  precisely  such  considerations  as  would  guide  and 
control  it,  if  the  particular  misconduct  here  complained  of  was 
the  only  misconduct  ever  imputed  to  the  defendant  for  any  act 
of  his  life,  public  or  private,  for  this,  and  this  alone,  he  is  now 
on  trial. 

In  the  exercise  of  my  best  judgment,  I  think  he  should  be 
imprisoned  in  the  county  jail  for  the  period  of  fifteen  days, 
that  He  should  also  be  fined  to  the  amount  of  $250,  to  be  paid, 
when  collected,  to  the  Chamberlain  of  the  city,  for  the  benefit 
of  its  citizens ;  and  in  the  farther  sum  of  one  hundred  and  two 
dollars  and  twenty  cents,  to  satisfy  the  costs  and  expenses  of 
these  proceedings,  to  be  paid  to  the  relators ;  and  ordered  to 
be  committed  to  prison  until  such  fine  and  costs  and  expenses 
are  paid. 

In  giving  judgment  in  such  a  matter,  if  there  should  chance 
to  be  any  error,  the  error  should  be  one  arising  exclusively 
from  the  lenity  of  the  sentence,  and  on  no  account  from  its 
severity. 

I  think  a  discrimination  should  be  made  between  the  case  of 
this  defendant  and  that  of  any  other  of  the  aldermen  who  merely 
voted  for  the  preamble  and  resolutions :  they  might  have  so 
voted  without  that  consideration  and  understanding  of  their 
import,  and  the  manifest  impropriety  of  passing  them,  which  is 
naturally  to  be  imputed  to  one  who  prepared  and  offered  them 
for  adoption. 

If  the  slightest  regret  for  the  passage  of  them  had  been 
avowed  in  their  answers  to  the  interrogatories,  on  which  the 
court  could  justify  itself  for  overlooking  that  act,  I  should  be 
disposed  to  go  as  far  in  that  direction  as  would  be  consistent 
with  a  proper  discharge  of  the  duty  which  the  court  owes  to 
the  public. 

But  no  regret  is  expressed  for  that  act,  or  for  having  violated 
the  injunction :  even  the  legality  of  the  order  is  still  question- 
ed, and  the  jurisdiction  of  the  court  protested  against :  all  but 
two  of  them  answer  in  the  same  form,  and  thu&  present  them- 
selves to  the  court  as  being  alike  insensible  of  the  true  cha- 
racter and  tendency  of  the  misconduct  charged  against  them, 
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and  alike  indifferent  to  the  consequences  to  themselves  or  the 
public. 

If  the  sober  reflections,  and  more  matured  judgment  result- 
ing from  a  subsequent  consideration  of  the  matter,  have  induced 
either  of  them  to  regret  thfe  act,  or  to  regard  their  example  as 
one  dangerous  in  its  tendency,  he  has  not  allowed  the  court  to 
know  it.  However  much  the  oourt  may  regret  this  result,  it  is 
one  over  which  they  have  no  control :  they  can  look  only  to  the 
case,  as  the  defendants  have  preferred  to  make  it,  and  must 
pass  upon  it,  as  it  is  submitted  to  them  for  final  judgment. 

In  so  deciding  upon  it,  they  are  not  at  liberty  to  overlook 
the  position  which  the  defendants  voluntarily  choose  to  take 
with  reference  to  the  act  of  disobedience,  when  presenting 
their  case,  as  they  desired  it  to  be  regarded  by  the  court  in 
forming  its  final  sentence.  (Palmer  v.  Kelly  et  al.,  4  Sand.  Ch. 
B.  575  ;  Mr.  Lechmere  Charlton's  case,  2  Mylne  &  Or.  359-860. 

It  is  my  opinion  that  a  fine  should  be  imposed  on  each  of  the 
other  aldermen,  except  Aldermen  Smith  and  Doherty,  of  $250, 
to  be  paid  to  the  Chamberlain  of  the  city,  and  the  further  sum 
of  $101  51,  to  satisfy  the  relators'  costs  and  expenses  of  the 
proceeding. 

Alderman  Smith  has  made  an  apology  which,  while  it  does 
no  discredit  to  him  as  a  man  or  a  public  officer,  furnishes 
grounds  to  the  court  for  making  a  discrimination  in  his  favor, 
which  it  would  have  been  more  agreeable  to  it  to  have  been 
able  to  extend  to  all  the  defendants,  if  they  had  but  thought 
proper  to  have  made  such  answers  to  the  interrogatories  as 
would  have  rendered  such  action  practicable. 

Alderman  Doherty  voted  against  the  preamble  and  resolu- 
tions. By  this  act  he  repels  the  idea  of  intending  by  his  diso- 
bedience any  other  contempt  of  the  lawful  authority  of  the 
court,  than  such  as  arises  from  a  deliberate  disregard  of  the 
order,  induced,  perhaps,  by  the  conviction  that  he  was  the  best 
judge  of  what  the  law  was,  and  that  he  preferred  disobedience, 
with  its  consequences  to  the  public  and  himself,  rather  than 
submission  to  the  order,  and  an  application  to  the  court  to  mo- 
dify or  vacate  it 

Each  of  these  defendants  should  be  fined  $100,  to  be  paid  to 
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the  City  Chamberlain,  and  the  further  sum  of  $101  51,  to  be 
paid  to  the  relators  to  satisfy  their  costs  and  expenses  of  the 
proceedings  against  him. 

The  case  of  the  Assistant  Alderpaen  is  somewhat  different 
frpm  that  of  the  two  aldermen  last  named,  or  that  of  either  of 
the  others.  They  took  no  action  upon  the  preamble  and  reso- 
lutions. 

Before  voting  for  the  resolutions  creating  the  grant,  they  ob- 
tained, as  their  answers  state,  the  advice  of  counsel)  and  were 
advised  that  "the  injunction  did  not  purport,  and  did  not 
mean  to  restrain  them  from  voting  in  favor  of  the  said  reso- 
lution." 

This  affidavit  is  not  one  which  can  justify  the  court  in  wholly 
omitting  to  impose  a  fine.  It  is  not  one  which  would  prevent 
the  taking'  of  an  inquest,  or  which  would  entitle  a  party  to 
have  a  default  opened,  for  the  purpose  of  having  a  trial  on  the 
merits. 

The  name  of  the  counsel  is  not  stated,  and  the  court  is  with-' 
out  any  means  of  conjecturing  whether  his  advice  would  be 
entitled  to  little  or  much  consideration.     On  what  statement  of 
facte  the  advice  was  given,  the  answers  do  not  disclose. 

The  answers  do  not  state  that  counsel  advised  them  that,  vot- 
ing for  the  resolutions  containing  the  grant  with  the  intent  of 
enabling  the  grantees  to  accept  it,  and  with  the  expectation 
that  they  would  accept  it,  pending  the  injunction,  would  not 
be  a  palpable  violation  of  it.  We  cannot  imagine  that  any 
respectable  counsel  would  have  given  any  such  advice. 

That  it  was  voted  for  with  that  intent  and  expectation  is 
not  denied.  It  is  too  clear  in  our  judgment  to  admit  of  a  doubt 
that  they  did  vote  for  it  with  that  intent  and  expectation. 

In  that  expectation  they  were  not  disappointed.  At  some  hour 
of  the  night  on  which  the  resolution  was  fully  adopted  by  their 
votes,  and  made  absolute  and  effectual,  so  far  as  that  result  de- 
pended on  the  action  of  the  Common  Council,  or  the  will  of  its 
members,  it  was  accepted  by  the  grantees  in  the  manner  pre- 
scribed, and  thus  the  grant  became  complete. 

No  regret  is  expressed  for  violating  the  injunction,  nor  is  the 
slightest  intimation  made  that,  under  similar  circumstances, 
their  conduct  would  be  different. 
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Their  answers  conclude  with  challenging  the  jurisdiction  of 
the  court  to  control,  or  to  call  them  to  an  account  for  their 
vote. 

The  court  has  not  attempted  to  coerce  their  vote  against  their 
convictions  of  duty,  nor  made  any  order  which  would  have 
prevented  them  from  voting  in  favor  of  the  resolution. 

They  were  prohibited  from  granting  to  Sharp  and  others  the 
privilege,  or  in  any  manner  authorizing  them  to  lay  a  track  for 
Jrailw^inBroiway.  "* 

They  could  have  voted  for  the  resolution,  if  they  had  added 
to  it  a  provision  that  no  acceptance  of  it  shotdd  be  made  or 
filed,  or  if  made,  that  it  shotdd  be  void  and  of  no  effect,  if  made 
before  the  injunction  was  vacated,  or  so  modified  as  to  allow 
of  such  acceptance*  If  the  adopted  resolution  had  been  accom- 
panied with  such  a  provision,  no  court  would  have  entertained 
a  proceeding,  to  punish  them  on  the  ground  that  they  had  dis- 
obeyed the  injunction. 

If  there  had  been  a  disposition  to  obey  the  order  served  upon 
them,  it  wotdd  seem  that  obedience  might  have  been  rendered, 
without  jeopardizing  any  right  or  interest,  public  or  private. 

On  and  after  the  first  of  January,  1853,  the  Common  Council 
would  be  as  competent  to  pass  the  resolution  against  the  veto 
of  the  new  Mayor,  as  against  that  of  his  predecessor. 

The  same  Aldermen  continued  in  office  through  1853;  the 
changes  made  in  the  Board  of  Assistant  Aldermen,  by  the  pre- 
vious November  election,  withdrew  from  it  but  four  or  five  of 
its  old  members. 

The  adoption  of  a  resolution,  for  which  so  many  of  each 
board  voted,  against  the  objections  of  the  Mayor,  and,  notwith- 
standing the  injunction,  would  seem  to  be  certain,  if  submitted 
anew  to  the  Common  Council  of  1853*  if  the  strong  favor  which 
it  received  resulted  from  a  conviction  of  its  paramount  import- 
ance to  the  public  interests. 

,  There  was  no  necessity,  legal  or  moral,  coercing  any  Alder- 
man or  Assistant  to  vote  in  favor  of  it,  pending  the  injunction ; 
the  majority  by  whose  votes  it  was  adopted,  had  the  power  to 
postpone  the  consideration  to  a  future  day,  or  to  refuse  to  con- 
sider it  then. 

The  objections  and  disapproval  of  the  chief  magistrate  of  the 
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city,  admonished  them  that,  in  his  judgment,  it  ought  not  to  be 
passed  The  order  of  a  court,  of  competent  authority,  prohibited 
them,  absolutely,  from  granting  the  privilege,  or  conferring  the 
authority,  which  they  did  grant  and  confer  by  the  adoption  of 
the  resolution. 

It  was  an  order  of  the  court  which  had  on  other  occasions 
prohibited  them  from  doing  acts  which,  if  performed  at  all, 
would  be  performed  by  their  voting  as  Aldermen  or  Assistants 
in  favor  of  pending  resolutions.  On  other  occasions  the  order 
had  been  obeyed. 

Under  such  circumstances,  it  is  the  duty  of  the  court,  after 
giving  the  greatest  consideration  to  everything  urged  in  ex- 
tenuation, not  to  overlook  the  act,  or  encourage  others  to  imitate 
the  example,  in  consequence  of  granting  to  it  entire  impunity 
in  a  case  so  marked  and  prominent  as  this. 

In  my  judgment,  a  fine  of  $100  should  be  imposed  on  each 
of  the  Assistant  Aldermen,  to  be  paid  to  the  City  Chamberlain ; 
and  also  of  $101  51,  to  be  paid  to  the  relators,  to  satisfy  their 
costs  and*expense$  of  the  proceedings. 

In  the  case  of  each  of  the  Aldermen  and  Assistants,  the  order 
to  be  entered,  should  direct  that  he  be  committed  to  prison 
until  he  pays  the  fine  imposed  upon  him,  and  also  the  costs  and 
expenses  which  he  is  ordered  to  pay. 

Emmet,  J.  Differed  with  the  court  as  to  the  amount  of 
punishment ;  and  said : 

I  regret  to  say,  that  while  I  concur  fully  with  the  general 
views  of  this  case,  as  presented  by  the  able  opinion  of  Judge 
Duer,  and  agree  to  all  the  conclusions  of  law  stated  by  him,  I 
am  not  so  fortunate  as  to  assent  entirely  to  the  judgment  which 
he  has  pronounced.  I  will  endeavor,  therefore,  briefly  to  state 
in  what  respect  I  dissent  from  that  judgment,  and  my  reasons 
for  so  dissenting.  In  regard  to  the  amount  of  fine  imposed 
upon  the  delinquent  parties  respectively,  both  Aldermen  and 
Assistant  Aldermen,  I  have  no  objection  to  offer.  Nor  do  I 
find  fault  with  the  judgment  of  the  court  as  to  the  particular 
case  of  Alderman  Sturtevant  '  But  if  it  be  right  and  proper, 
as  I  think  it  is,  that  Alderman  Sturtevant  should  be  punished 
by  imprisonment,  as  the  author  and  promoter  of  the  resolutions 
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and  preamble  which  contemned  the  authority  and  impugned 
the  motives  of  a  judge  of  this  court,  1  am  at  a  loss  to  perceive 
why  the  other  members  of  the  Board  of  Aldermen  who  ap- 
proved of,  adopted,  and  voted  for  those  resolutions  and  pre- 
amble, should  be  wholly  exempted  from  punishment  of  the 
same  character. 

It  is  true  that  the  case  of  Alderman  Sturtevant  is  marked  by 
more  prominence  than  that  of  either  of  his  associates.  Those 
resolutions  and  preamble  were  deliberately  prepared  by  him, 
and  in  concocting  them,  he  would  seem  to  have  taxed  the  Eng- 
lish language  to  obtain  terms  as  offensive  to  the  dignity  and 
as  defiant  towards  the  authority  of  this  court  as  a  gentleman 
could  well  use.  He  was,  moreover,  a  member  of  the  legal 
profession,  and  whatever  his  opinion  may  have  been  of  the 
propriety  or  legal  effect  of  the  injunction,  he  was  bound  to 
know  that  his  duty  as  a  lawyer  and  a  citizen  forbade  such  an 
attack  upon  any  branch  of  the  judiciary ;  and  that  his  hand, 
instead  of  aiming  the  blow,  should  have  been  raised  to  stay 
such  an  indignity,  if  offered  to  this  court  from  apy  other 
quarter. 

I  therefore,  not  only  concur  in  the  propriety  of  imprisoning 
him  for  fifteen  days,  but  if  the  judgment  of  the  court  had  been 
that  such  imprisonment  should  be  for  the  full  term  of  thirty 
days,  it  would  have  met  with  no  objection  from  me.  But 
while  I  grant  the  sufficiency  of  the  reasons  for  punishing 
Alderman  Sturtevant  with  greater  severity  than  his  associates, 
I  cannot  admit,  that  there  is  just  ground  for  so  great  a  dis- 
parity of  punishment  as  ther  judgment  of  the  court  has  made 
between  them. 

The  other  Aldermen  who  voted  for  those  resolutions  and 
preamble,  heard  them  read  and  deliberately  adopted  and  passed 
them.  It  would  be  a  bad  compliment  to  the  intelligence  of 
these  gentlemen  to  assume  that  they  did  not  understand  what 
they  were  doing.  Their  official  station  forbids  any  such  sup- 
position. If  they  were  fit  to  be  Aldermen  of  this  city,  they 
can  claim  no  indulgence  on  the  ground  of  ignorance  of  the 
true  meaning  and  import  of  those  resolutions  and  preamble, 
for  they  could  not  be  misunderstood  by  any  one  of  common 
capacity.    In  substance,  they  charge  a  judge  of  this  court  not 
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only  with  assuming  prerogatives  and  usurping  authority  and 
jurisdiction  without  color  of  law  or  justification,  but  that  he  did 
so  with  sinister,  unjustifiable,  unworthy,  and  interested  viewB— 
in  other  words,  with  dishonest  and  corrupt  motives ;  and  they 
deliberately  avow  the  purpose,  not  merely  of  utterly  disregard- 
ing the  order  of  that  judge,  but  of  rebuking  him  for  making  it 
Nor  can  I  discover  anything  in  the  answer  of  these  aldermen, 
to  the  interrogatory  on  the  subject  of  these  resolutions  and  pre- 
amble, which  offers  any  palliation  of  their  offence ;  for,  although 
they  disclaim  the  intention  to  offer  any  contempt  to  the  lawful 
authority  of  this  court,  they  do  not  disavow  the  imputation  of 
unworthy  motives  to  the  judge,  or  that  he  had  knowingly  lent 
himself,  as  a  minister  of  justice,  to  aid  a  device  of  the  plaintiffs 
to  defeat  the  grant  by  indirection,  and  virtually  to  decide  the 
case  without  a  trial.  With  this  view,  therefore,  of  the  position 
of  the  aldermen  in  regard  to  those  resolutions  and  preamble, 
I  repeat  that  their  offence  merits  punishment  in  my  judgment, 
by  imprisonment,  on  the  same  principle  as  that  of  Alderman 
Sturtevant,  though  in  some  less  degree. 

It  must  not  be  supposed  that  I  regard  the  passage  of  those 
resolutions  and  preamble  as  being  capable  (however  designed) 
of  impairing  the  standing,  or  even  wounding  the  personal  feel- 
ings, of  the  individual  judge  against  whom  they  were  directed. 
Certainly,  no  one  of  the  judges  of  this  court  would  feel  affected 
by  them,  in  either  of  those  lights.  I  treat  it  as  an  assault  upon 
judicial  authority,  and  would  punish  it  as  such. 

The  judges,  as  ministers  of  the  law,  are  but  the  servants  of 
the  public,  but  they  are  the  depositaries  of  a  trust  which  it  is 
most  important  to  the  best  interests  of  this  community  to  pre- 
serve in  its  integrity  and  plenitude.  I  mean  the  authority  of 
courts  of  justice — the  respect  of  the  people,  for  the  law  and 
those  by  whom  it  is  administered ;  and,  painful  as  it  may  be, 
and  as  it  certainly  is  to  myself  on  the  present  occasion,  to  vindi- 
cate that  authority  and  preserve  that  public  respect  by  severity 
of  punishment,  I  regard  it  as  a  duty  in  the  performance  of 
which  the  judges  of  this  court  are  bound  not  to  falter. 

I  need  hardly  say  that  no  public  rumors  as  to  the  official 
conduct  of  any  members  of  the  late  Common  Council  could 
possibly  influence  my  course  in  this  matter;  and  I  allude  to 
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such  rumors  merely  for  the  purpose  of  declaring,  as  I  now  do, 
that  were  it  not  for  their  existence,  and  the  apprehension  of  its 
being  supposed  that  a  willingness  to  gratify  some  public  pre- 
judice might  have  insensibly  found  its  way  into  my  judgment, 
I  should  feel  much  less  reluctance  than  I  do,  under  existing 
circumstances,  in  treating  the  conduct  of  the  parties  now  before 
the  court  with  severity. 

I  have  only  to  add,  therefore,  that  if  the  punishment  in  this 
case  had  rested  solely  with  me,  I  should  have  felt  it  my  duty 
to  have  imprisoned  every  other  alderman,  besides  Alderman 
Sturtevant,  who  voted  for  those  resolutions  and  preamble,  for 
ten  days,  except  Alderman -Wesley  Smith,  who  alone  has,  in 
some  degree,  apologized  for  doing  so.  He  has  acknowledged 
the  impropriety  of  the  act,  and,  in  a  measure,  excused  him- 
self, by  stating  that  he  did  so  without  due  consideration  at 
the  time. 

For  this  partial  atonement,  I  should  have  mitigated  his  im- 
prisonment to  five  days. 

Alderman  Doherty,  although  he  violated  the  injunction  by 
voting  for  the  grant,  had  the  decency  or  discretion  to  vote 
against  the  offensive  resolutions  and  preamble,  and  for  taking 
that  course,  I  agree  in  opinion  with  my  brethren,  that  he  should 
not  be  imprisoned ;  and,  in  all  other  respects,  I  concur  with  the 
judgment  of  the  court. 

The. general  term,  which  had  been  adjourned  to  this  day, 
was  then  opened,  and  held  by  the  same  judges. 

Each  of  the  defendants,  except  Alderman  W.  Smith,  who 
submitted,  and  paid  his  fine,  then  appealed  to  the  general  term 
from  the  judgment  pronounced,  and  from  every  previous  order 
made  at  special  term. 

The  counsel  for  the  relators  moved  in  each  case  to  dismiss 
the  appeal,  which  motions  were  denied. 

The  counsel  of  the  parties  declining  any  further  argument, 
the  judgment  and  orders  appealed  from,  in  each  case,  were 
affirmed,  (a) 

(a)  The  following  is  the  form  of  the  judgment  in  the  case  of  Alderman  Storto- 
Tant: 
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A  passenger  injured  by  two  train*  of  ears,  running  in  opposite  directions,  coming 
in  collision,  is  entitled  to  recover,  although  at  the  time  of  the  collision  in  an 
apartment  of  the  baggage  car,  if  lawfully  there;  notwithstanding  he  knew  the 
position  to  be  much  more  dangerous,  in  the  event  of  such  a  collision,  than  a 
seat  in  the  passenger  car,  and  that  too,  though  the  result  may  demonstrate  that 
he  would  not  hare  been  injured  if  he  had  been  in  a  passenger  car. 

In  that  case,  his  imprudence  or  want  of  care  does  not  contribute  to  cause  the 
accident,  which  occasioned  the  injury. 

A  passenger,  in  selecting  his  seat,  if  lawfully  in  the  one  selected,  owes  no  duty  to 
a  railroad  company  requiring  him  to  select  one  with  a  view  to  diminish  the 
hazards  that  may  attend  an  act  of  gross  negligence,  on  the  part  of  their  agents, 
in  the  running  of  the  trains;  nor  does  any  indiscretion  in  selecting  it  exonerate 
the  company  from  liability  for  injuries  resulting  from  a  collision,  caused  by  the 
gross  negligence  of  their  agents. 

If  a  collision  thus  occurs,  a  passenger  who  is  injured'  by  it  may  recover,  i(  as 
between  him  and  the  company,  it  was  lawful  for  him  to  be  where  he  was  at 
the  time  of  the  collision,  as  his  being  there  did  not  tend  directly  or  remotely 
to  produce  the  act  or  occurrence  which  caused  the  injury. 

He  had  not  failed  to  perform  any  duty  owing  by  him  to  the  company,  and,  as 
between  him  and  it,  ho  was  not  guilty  of  any  negligence. 

(Before  Campbell*  Boswoeth,  and  Emmet,  J.J») 

Dec  18,  14,  1862 ;  Feb.  26,  1868.  ■ 


At  a  Special  Term  of  the  Superior  Court  of 
the  City  of  New  York,  held  at  the 
City  Hall,  in  said  city,  on  the  12th 
day  of  March,  1868. 

Present,  Hon.  John  Dues,  Justice. 


The  People  or  the  State  or  New  Tore,  ex 

rel  Thomas  EL  Davis  and  Courtlandt 

Palmer, 

against 

Oscar  W.  Sturtevant. 


A  writ  of  attachment  having  heretofore  issued  out  of  and  under  the  seal  of 
this  court,  directed  to  the  sheriff  of  the  city  and  county  of  New  York,  against 
the  above  named  Oscar  W.  Sturtevant^  for  contempt  in  .disobeying  an  injunc- 
tion granted  in  the  action  pending  in  this  court,  of  Thomas  E,  Davis  and  Court- 
landt Palmer,  as  plaintiff  against  the  Mayor,  Aldermen,  and  Commonalty  of  the 
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Appeal  from  a  judgment  in  favor  of  the  plaintiff  for  $4,000. 
The  judgment  was  entered  upon  the  verdict  of  a  jury,  and  the 
(fause  was  now  heard  upon  exceptions  taken  on  the  trial. 

The  action  was  for  injuries  to  the  person  of  the  plaintiff  occa- 
sioned by  the  negligence  of  the  defendants,  and  was  tried  before 
Mr.  Justice  Campbell  and  a  jury,  on  the  3d  of  May,  1852. 

It  appeared  in  evidence,  that,  on  the  25th  of  October,  1851, 
a  collision  took  place  on  the  New  Haven  Railroad  between 
two  trains  of  cars  belonging  to  the  defendants,  and  that  the 
plaintiff,  who  was  a  passenger  in  a  baggage  car  of  one  of  the 
trains,  had  one  of  his  legs  broken,  and  was  otherwise  severely 
and  dangerously  injured. 

The  principal  defence  was  that  the  defendant  was  guilty  of 


city  of  New  York,  as  defendants ;  and  the  said  Sturtevant  having  been,  by  virtue 
of  said  attachment,  attached  by  said  sheriff  and  having  personally  appeared  in 
court ;  and  interrogatories,  specifying  the  facts  and  circumstances  alleged  against 
said  Sturtevant,  having,  by  order  of  this  court,  been  filed,  and  a  copy  thereof 
served  on  said  Sturtevant;  and  he  having  been  required  to  answer,  and  having 
answered  the  same;  and  several  affidavits  and  papers  touching  the  said  con- 
tempt having  been  produced  and  read ;  and  counsel,  as  well  for  the  said  relators 
as  the  said  Oscar  W.  Sturtevant,  having  been  heard,  and  mature  deliberation 
being  thereupon  had : — 

It  is  now  here  considered  and  adjudged  that  the  said  Oscar  W.  Sturtevant  has 
been  and  is  guilty  of  the  misconduct  alleged  against  him  in  the  proceedings,  and 
that  such  misconduct  was  calculated  to,  and  actually  did  defeat*  impair,  impede, 
and  prejudice  the  rights  and  remedies  of  the  said  plaintiffs,  Thomas  K  Davis  and 
Courtlandt  Palmer,  in  their  said  action  against  the  Mayor,  Aldermen,  and  Com- 
monalty of  the  city  of  New  York,  and  that  the  said  Davis  and  Palmer  have,  by 
reason  of  the  said  misconduct,  been  put  to  a  large  amount  of  costs  and  expenses 
to  wit,  the  sum  of  one  hundred  and  two  dollars  and  twenty  cents. 

And  it  is  further  considered  and  adjudged,  that  the  said  Oscar  W.  Sturtevant 
for  his  said  misconduct  be  imprisoned  in  the  common  jail  of  the  city  and  county 
of  New  York,  for  the  period  of  fifteen  days;  and  further,  that  a  fine  of  three 
hundred  and  fifty-two  dollars  and  twenty  cents  be,  and  the  same  is  hereby  im- 
posed upon  the  said  Oscar  W.  Sturtevant,  for  his  said  misconduct,  and  that  he 
stand  committed  to  the  common  jail  of  the  city  and  county  of  New  York  until 
the  said  fine  be  paid. 

And  it  is  further  considered  and  adjudged,  that  the  sum  of  one  hundred  and 
two  dollars  and  twenty  cents,  part  of  the  said  fine,  be  paid  over  to  the  said  Davis 
and  Palmer,  or  their  attorneys,  to  satisfy  their  said  costs  and  expenses  in  the 
premises ;  and  that  the  residue  of  the  said  fine  be  paid  to  the  clerk  of  this  court, 
to  be  disposed  of  according  to  law,  and  that  a  warrant  issue  to  carry  this  judg 
ment  into  effect 
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negligence  in  taking  his  place  in  the  baggage  car,  as  the  de- 
fendants had  forbidden  that  passengers  should  be  so  carried, 
and  had  caused  a  printed  notice  to  that  effect  to  be  posted  up 
in  the  car.  It  was  also  insisted,  that,  as  the  defendant  was 
carried  gratuitously,  the  Company  was  not  liable,  there  being 
no  contract  between  the  parties.  The  printed  notice,  which 
was  produced  and  read,  purported  to  be  a  copy  of  a  resolution 
of  the  Directors  of  the  Company,  passed  in  August,  1849, 
declaring  that  thereafter  no  passengers  should  "  be  permitted 
to  ride  in  that  portion  of  any  baggage  car  which  is  used  for 
stowing  and  distributing'baggage." 

It  was,  however,  proved  on  the  part  of  the  plaintiff,  that  he 
was  in  a  part  of  the  car  used  as  a  post-office,  and  not  for  stowing 
baggage ;  that  several  other  passengers  were  also  there,  and 
that  no  objection  was  made  to  their  being  there,  either  by  the 
conductor  or  by  any  other  servant  or  agent  of  the  Company. 
It  was  also  proved  that  passengers  were  frequently  transported 
in  the  baggage  cars. 

When  the  evidence  was  closed,  the  counsel  for  the  defend- 
ants moved  for  a  dismissal  of  the  complaint.  The  motion  was 
denied,  and  the  counsel  excepted. 

The  judge  then  charged  the  jury  as  follows : 

The  rule  of  law  is,  that  a  carrier  is  bound  to  use  the  utmost 
care  and  diligence  in  the  conveyance  of  passengers.  In  this 
case,  if  the  plaintiff  were  carried  as  a  free  passenger,  that 
circumstance  would  vary  the  liability  of  the  defendants  in  a 
slight  degree.  * 

The  question  of  gross  negligence  of  the  defendants  is  not 
raised  in  the  answer  as  to  the  act  of  the  defendants.  It  is 
admitted. 

(To  this  instruction  the  defendants'  counsel  duly  excepted.) 

Where  an  injury  occurs,  if  both  parties  are  guilty  of  negli- 
gence, the  plaintiff  cannot  recover.  The  law  cannot  measure 
degrees  of  negligence.  The  negligence  of  the  plaintiff,  how- 
ever, must  concur  directly,  not  remotely,  in  producing  the  acci- 
dent or  injury. 

(To  this  charge,  as  to  the  plaintiff's  negligence,  the  defend- 
ants' counsel  duly  excepted.) 
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The  plaintiff  here  did  not  contribute  to  produce  the  collision 
itself;  and  there  was  not,  therefore,  such  negligence  on  his  part 
is  will  defeat  the  action. 

(To  this  instruction  the  defendants'  counsel  duly  excepted.) 
My  view  of  the  law  is,  that  even  if  the  plaintiff  were  in  the 
baggage  car,  if  the  injury  did  not  necessarily  grow  out  of  that 
wrongful  act,  it  would  not  defeat  the  action ;  not  even  if  the 
plaintiff  was  in  the  baggage  car  contrary  to  the  express  rules 
of  the  company,  if  the  injury  did  not  grow  out  of  his  being 
there. 
(To  this  instruction  the  defendants'  counsel  duly  excepted.) 
It  is  not  certain  that  the  baggage  car  is  the  most  dangerous 
place  in  the  train.    In  some  cases  it  might  not  be.    The  pas- 
senger cars  might  be  the  most  unsafe  in  some  instances.    The 
plaintiff  might  have  been  in  the  passenger  cars  and  have  been 
injured,  as  in  the  case  of  a  train  being  run  into  by  a  following 
train. 

But  admitting  the  baggage  car  was  an  unsafe  place,  and  the 
notice  was  given,  I  leave  it  to  you  to  say  whether  the  notice 
was  intended  to  prevent  persons  going  into  the  post-office 
department  of  the  baggage  car,  and  whether  the  plaintiff  was 
there  with  the  assent  of  the  conductor. 

(The  defendants'  counsel  excepted  to  the  submitting  this 
question  to  the  jury.) 

If  the  plaintiff  was  there  with  the  assent  of  the  conductor, 
notwithstanding  the  notice,  he  was  not  in  fault,  unless  he  was 
guilty  of  negligence,  which  concurred  directly  in  producing  the 
injury. 
(To  this  instruction  the  defendants'  counsel  excepted.) 
On  referring  to  the  railroad  act  of  1850,  §  46,  it  may  be  a 
question  under  that  section,  whether  it  means  m  the  baggage 
cars.    This  act  has  nothing  to  do  with  the  case,  for  the  defend- 
ants  must  have  complied  with  it  strictly  by  posting  up  the 
notice  in  the  passenger  cars. 
The  jury  will  pass  upon  the  following  pointe : — 
First. — Whether  the  plaintiff  was  in  the  poet-office  part  of 
the  baggage  car  with  the  assent  of  the  conductor!    That  part 
of  the  baggage  car  was  not  covered  by  the  notice*    I  state  this 
as  matter  of  law. 
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Second. — Was  that  part  of  the  car  in  which  the  plaintiff  was 
at  the  time  of  the  collision  a  part  of  the  car  used  for  stowing 
and  distributing  baggage,  pursuant  to  the  printed  notice  of  the 
defendants  ?  When  not  so  used,  the  notice,  in  contemplation 
of  law,  did  not  prohibit  passengers  going  there. 

Third. — Was  the  plaintiff  guilty  of  any  other  act  than  being 
in  the  baggage  car,  which  contributed  directly  to  the  injury  of 
the  plaintiff} 

The  defendants'  counsel  excepted  to  submitting  to  the  jury 
the  question  of  fact  stated  in  the  first  of  the  three  special  inqui- 
ries above  stated ;  and  also  excepted  to  the  charge  of  the  court 
as  to  the  effect,  or  construction,  of  the  notice. 

After  the.  charge,  the  counsel  for  the  plaintiff  moved  to 
amend  the  complaint  by  striking  the  word  "  wilfully"  there- 
from ;  which  motion*  was  opposed  by  defendants9  counsel,  and 
granted  by  the  court 

(To  this  decision  the  defendants'  counsel  duly  excepted.) 

The  jury,  after  being  out  for  some  time,  returned  to  the 
court-room,  and  stated  that  they  were  unable  to  agree  on  an 
answer  to  the  question  of  fact  in  the  first  of  the  three  inquiries 
specially  submitted  to  them ;  whereupon  his  honor  withdrew 
the  first  of  the  aforesaid  three  questions  from  the  jury,  who 
then  rendered  a  verdict  for  the  plaintiff,  and  assessed  his  dam- 
ages at  four  thousand  dollars. 

A.  Hamilton,^  jr.,  and  J.  T.  Brady  for  the  appellants,  the 
defendants,  insisted  that  the  exceptions  to  the  judge's  charge 
were  well  taken,  and  that  a  new  trial  ought  to  be  granted  upon 
the  following  grounds : — 

I.  The  plaintiff  did  not  pay  for  his  passage,  but  was  carried 
gratuitously.  The  defendants  are  not  therefore  responsible  for 
the  injury  to  him,  unless  occasioned  by  their  gross  neglect. 

n.  The  reply  admits,  and  the  proofe  show,  that  the  plaintiff 
was  not  in  the  proper  place  for  passengers.  He  was  in  the 
baggage  car.  If  he  had  not  been,  he  would  not  have  bepn 
injured.  The  facts  as  to  this  not  being  in  dispute,  the  law 
declares  that  the  plaintiff  was  not  free  from  fault,  and  he  can 
not  therefore  recover. 
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HI.  The  excuse  for  the  plaintiff  being  in  the  baggage  car, 
set  up  in  the  reply,  namely,  that  he  was  there  with  the  assent 
of  the  conductor,  if  proved,  does  not  change  the  aspect  of  the 
case. 

(a)  The  mere  fact  of  riding  in  the  baggage  car  amounted  to 
an  assumption  by  the  plaintiff  of  any  danger  or  responsibility 
arising  from  that  position. 

(b)  No  conductor  has  a  right  to  permit  a  passenger  to  ride  in 
a  baggage  car ;  and  if  he  does,  his  act  does  not  bind  his  prin- 
cipal* 

(e)  The  plaintiff  must  be  presumed  to  have  known  that  in 
giving  any  such  permission,  the  conductor  would  exceed  his 
authority,  just  as  much  as  if  he  had  permitted  the  plaintiff  to 
ride  on  the  engine. 

(d)  A  passenger  on  a  railroad  train  has  power,  and  is  bound 
to  take  reasonable  care  to  insure  his  own  safety.  If  there  be.  a 
seat  in  the  passenger  cars,  he  is  bound  to  go  there ;  and  if  he 
place  himself  in  a  dangerous  position,  he  must  bear  the  conse- 
quences ;  and  this  is  true,  whether  he  expose  himself  to  danger 
with  or  without  the  consent  of  the  conductor. 

IV.  The  plaintiff  had  notice  that  he  endangered  his  safety, 
from  the  position  he  occupied,  and  also  the  notice  affixed  in  the 
baggage  car.  Having  this  notice,  and  yet  exposing  himself  to 
injury,  he  has  no  claim  for  damages. 

V.  If  the  plaintiff,  by  riding  in  the  baggage  car,  increased 
the  risk  of  injury  to  himself,  and  this  was  negligence  which 
contributed  to  the  injury  plaintiff  suffered,  he  cannot  recover, 
although  he  had  no  agency  whatever  in  producing  the  colli- 
sion. {Mwnger  v.  Tonavxmda  It.  It.,  4  Comstock,  p.  849 ;  5 
Denio,  255 ;  Beers  v.  Housatonic  R.  It.  Co.,  19  Conn.  566. 

VI.  That  the  notice  given  in  evidence  put  up  in  the  baggage 
car,  must  be  taken  to  mean  that  a  passenger  should  not  ride  in 
any  part  of  a  baggage  car  which  the  company  used,  though 
only  occasionally,  for  stowing  or  distributing  baggage. 

VEL  That  affixing  the  notice  in  one  place  in  the  baggage  car 
was  sufficient;  and  it  is  wholly  unimportant  whether  the  plain- 
tiff did  or  did  not  see  it,  if  it  was  in  a  conspicuous  place. 

VUL  That  i£y  by  riding  in  the  baggage  car,  the  plaintiff  was 
guilty  of  negligence  which  contributed  to  his  injury,  then  the 
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defendants  are  entitled  to  dismissal  of  the  complaint,  although 
the  conductor  may  have  acquiesced  in  or  consented  to  plaintiff's 
riding  in  such  car. 

IX.  The  fact  appearing  from  the  testimony  in  the  case,  that 
no  passenger  was  injured  in  the  passenger  cars,  while  the  per- 
sons in  the  baggage  car  were  either  killed  or  injured,  esta- 
blishes that  plaintiff's  being  there  did  contribute  to  his  injury. 

H.  Morrison,  for  the  plaintiff,  resisted  the  motion  for  a  new 
trial,  and  argued  as  follows : — 

L  The  answer  admits,  and  the  evidence,  as  well  as  the  ad- 
mission of  the  defendants  on  the  trial,  shows,  that  the  defen- 
dants, by  their  gross  carelessness  in  running  their  train  of  cars 
out  of  time,  and  against  another  of  their  trains,  on  a  single 
track,  injured  the  plaintiff. 

n.  There  is  no  evidence  in  the  case  that  the  plaintiff  was  in 
the  baggage  car  at  the  time  of  the  collision.  All  the  defend- 
ants claim  as  to  this,  is,  that  he  was  in  the  post-office,  which 
was  an  apartment  separate  from  the  baggage  car. 

IIL  If  he  weie  in  the  baggage  car,  he  was  not  there  in  vio- 
lation of  any  notice  of  the  defendants,  pursuant  to  Railroad  Act 
of  1850. 

IV.  If  the  plaintiff  were  on  the  baggage  car,  and  not  there 
in  violation  of  any  of  the  notices  of  the  defendants,  or  of  the 
law,  the  defendants  were  not  entitled  to  have  his  honor  the 
judge  charge  the  jury  as  required  as  to  any  points  presented  by 
them. 

V.  The  instructions  of  his  honor  the  judge  to  the  jury, 
"  when  an  injury  occurs,  if  both  parties  are  guilty  of  negligence, 
the  plaintiff  cannot  recover.  The  law  cannot  measure  degrees 
of  negligence.  The  negligence  of  the  plaintiff,  however,  must 
concur  directly,  not  remotely,  in  producing  the  accident  or 
injury,"  were  correct,  and  stated  with  a  careful  precision  and  * 
nicety  exactly  applicable  to  the  case  in  point.  (JRadsm  v. 
Mitchell  and  others,  4  Carr  &  Payne,  p.  613 ;  Bridge  v.  The 
Grand  Junction  fitrifooay  Co.,  8  Mees.  &  "Wels.  B.  p.  245.  See 
Opinion  of  Park,  B.,  p.  248.  Smith  v.  Pdah,  2  Strange,  B. 
264;  Bird  v.  Holbrooky  Moore  &  Payne,  IJ,  yoL  i,,  p.  607* 

D.— L  3T 
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Hice  v.  Kugler,  Wharton's  R.  vol.  vi.,  p.  336 ;  Marriott  v.  Stan- 
ley, Manning  &  Granger,  vol.  i.,  p.  569;  2  Stephens' N.  P. 
1016,  Am.  edition  of  1844 ;  Clay  v.  Wood,  5  Espinasse's  R.  p. 
44 ;  Wayde  v.  Lady  Carr,  Dowling  &  Ryland  R.  vol.  ii.,  p. 
555 ;  Chaplin  v.  Haws  and  others,  Carr  &  Payne,  vol.  iii.,  p. 
255 ;  Boss  v.  Litton,  Carr  &  Payne,  vol.  v.,  p.  407.) 

By  the  Cotjet.  Boswobth,  J. — The  plaintiff  was  injured  by 
two  trains  running  in  opposite  directions  coming  in  collision. 
Both  trains  belonged  to  the  defendants,  and  were  controlled  by 
their  agents.  The  collision  resulted  from  their  gross  negligence. 
The  plaintiff  was,  at  the  time  of  the  collision,  in  the  post-office 
apartment  of  the  baggage  car.  It  was  a  much  more  dangerous 
location,  on  the  happening  of  such  a  collision  as  took  place, 
than  a  seat  in  the  passenger  cars,  and  he  knew  this  fact.  The 
conductor  acquiesced  in  his  riding  in  the  baggage  car:  he  was, 
therefore,  lawfully  in  that  car ;  that  is,  he  was  not  a  trespasser 
by  being  there.  His  being  there  did  not  tend,  directly  or  indi- 
rectly, to  produce  the  collision  which  injured  him.  If  he  had 
been  in  either  of  the  passenger  cars,  the  collision  would  have 
taken  place ;  but  if  he  had  been  in  a  passenger  car,  he  would 
not  have  been  injured,  unless  the  collision  had  been  productive 
of  consequences  to  him  not  suffered  by  any  one  in  a  passenger 
car. 

The  collision  was  not  caused,  directly  or  indirectly,  imme- 
diately or  remotely,  by  his  being  in  the  baggage  car ;  but  the 
injury  to  himself  resulted  from  the  fact  that  he  was  in  that  car 
when  it  occurred,  and  he  knew  when  he  took  his  seat  in  it, 
that,  if  a  collision  took  place  between  that  and  another  train 
running  in  the  opposite  direction,  the  position  was  one  of  much 
more  danger  than  a  seat  in  either  passenger  car. 

Was  that  a  negligence  on  his  part  contributing  to  produce 
the  injury  within  the  meaning  of  the  rule,  that,  "  whenever  it 
appears  that  the  plaintiff's  negligence  or  wrongful  act  had  a 
material  effect  in  producing  the  injury,  or  contributed  towards 
it,  he  is  not  entitled  to  recover  ? "  No  care  on  the  part  of  the 
plaintiff  could  have  prevented  the  collision;  no  vigilance' on 
his  part,  after  there  were  any  grounds  for  apprehending  a  colli- 
sion, could  have  saved  him  from  injury.    The  collision,  there- 
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fore,  was  wholly  without  any  fault  or  negligence  on  his  part, 
and  by  the  collision  he  was  injured. 

It  was  the  duty  of  the  defendants  to  employ  the  most  ecru 
pulon8  care  and  attention,  to  prevent  a  collision  of  their  trains 
running  in  opposite  directions.  The  plaintiff  was  under  no 
obligation  to  the  defendants  to  select  a  location,  with  a  view  to 
avoid  the  possible  consequences  of  their  neglect  of  that  duty. 
A  neglect  of  that  duty  would  be  generally  regarded  as  immi- 
nently perilous  to  all  the  passengers  on  board.  Whatever  may 
be  believed  to  be  the  relative  safety,  under  such  circumstances, 
of  those  occupying  the  passenger  cars,  probably  but  very  few, 
if  any,  would  take  a  passage  in  9,  train  which  they  knew  it  was 
morally  certain  would  come  in  collision  with  one  going,  at  the 
usual  running  speed,  in  an  opposite  direction. 

The  defendants,  at  the  time  of  the  collision,  were  not  in  the 
lawful  exercise  of  their  rights.  It  was  their  duty,  at  all  events, 
to  so  run  their  trains  that  such  a  collision  should  not  occur. 
Where  an  injury  is  inflicted  on  a  passenger  directly  and  solely 
by  such  a  collision,  if  the  notices  specified  in  Chap.  140,  § 
40  of  the  Session  L*wb  of  1850,  p.  234,  are  not  at  the  time 
posted  up  as  prescribed  by  that  act,  the  injured  party  may  to- 
cover,  even  though  he  be  in  the  baggage  car,  if  there  with  the 
knowledge  and  without  objection  from  the  conductor.  The 
fact  that  there  was  accommodation  for  him  in  the  passenger 
cars  will  not  exempt  them  from  liability  in  such  a  case,  though 
the  actual  results  of  the  collision  may  demonstrate  that,  on  that 
particular  occasion,  he  would  not  have  been  injured  if  he  had 
been,  at  the  time  of  the  collision,  in  the  passenger  cars. 

The  defendants'  counsel  requested  the  court  to  charge  the 
jury,  "  if  they  believed  that  the  plaintiff,  by  riding  in  the  bag- 
gage car,  increased  the  risk  of  injury  to  himself,  and  this  was 
negligence  which  contributed  to  the  injury  plaintiff  suffered, 
he  cannot  recover,  although  he  had  no  agency  whatever- in  pro- 
ducing the  collision." 

The  judge  refused  to  instruct  the  jury  in  these  terms,  but 
charged  them  that 

"  The  plaintiff  here  did  not  contribute  to  produce  the  colli- 
sion itself,  and  there  was  not,  therefore,  such  negligence  on  his 
part  £8  will  cMtat  the  action, 
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"  If  the  plaintiff  was  there  with  the  assent  of  the  conductor, 
notwithstanding  the  notice,  he  was  not  in  fault,  unless  he  was 
guilty  of  negligence  which  concurred  directly  in  producing  the 
injury. 

"  Where  an  injury  occurs,  if  both  parties  are  guilty  of  negli- 
gence, the  plaintiff  cannot  recover.  The  law  cannot  measure 
degrees  of  negligence.  The  negligence  of  the  plaintiff,  how- 
ever, must  concur  directly,  not  remotely,  in  producing  the  acci- 
dent or  injury." 

The  difference  between  the  charge  as  made  and  as  it  was  re- 
quested that  it  should  be  made,  is  this : — 

The  latter  assumes  that  the  defendants,  in  case  of  a  collision 
occurring  from  their  gross  neglect^  are  not  liable  for  injuries 
occasioned  to  a  passenger  riding  in  the  baggage  car,  though 
occasioned  by  reason  of  that  car  being  entirely  demolished,  if 
the  result  demonstrates  that  he  would  not  have  been  injured  if 
seated  in  a  passenger  car. 

Whereas  the  charge  declares  the  rule  to  be,  that  in  such  a  case 
the  defendants  are  liable  if  the  injured  person  was  in  that  car  with 
the  assent  of  the  conductor,  unless  guilty  while  there,  of  some 
negligence  which  conourred  directly  in  producing  the  injury. 

For  instance,  if  the  plaintiff  was  there  with  the  assent  of  the 
conductor,  he  was  where,  as  between  him  and  the  defendants, 
he  had  a  lawful  right  to  be;  and  if,  in  consequence  of  the  col- 
lision, the  baggage  car  was  not  itself  destroyed,  but  some  of  the 
baggage  in  it  was  thrown  by  the  collision  from  the  spot  where 
it  had  been  placed,  and  came  in  contact  with  him  so  as  to 
injure  him,  the  rule  that  the  defendant  was  guilty  of  a  negli- 
gence which  contributed  directly  to  his  own  injury  might 
apply,  on  the  ground  that  he  knowingly  and  voluntarily  se- 
lected a  place  of  unusual  danger,  and  the  fact  of  his  occupying 
it  concuiTed  directly  in  producing  the  injury. 

I  do  not  perceive  why  it  may  not,  with  equal  force,  be  an- 
swered, that  if  he  had  not  been  in  that  car,  he  would  not  have 
been  injured ;  and  that  the  gross  negligence  of  the  defendants 
would  have  caused  him  no  damage  if  he  had  been  in  the  car 
provided  for  passengers,  and  in  which  a  proper  precaution 
required  him  to  be  seated. 

It  seems  to  me  that  if  the  defendants  are  to  be  held  liable  in 
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such  a  case,  it  must  be  on  the  broad  grounds,  that  if  a  collision 
of  their  trains  occurs  from  their  gross  neglect,  by  which  a  pas- 
senger is  injured,  they  cannot  be  exempted  from  the  conse- 
quences, on  the  ground  that  he  was  knowingly  in  a  place  more 
dangerous  to  his  safety  in  the  event  of  such  an  occurrence  than 
a  seat  in  the  passenger  cars,  if  he  was  lawfully  in  the  place 
where  he  was  injured.  That  the  defendants  are  under  an  obliga- 
tion to  so  run  their  trains  that  those  going  in  opposite  directions 
shall  not  come  in  collision.  That  it  is  gross  negligence  in  their 
officers  and  agents  not  so  to  run  them.  That  a  passenger  is 
under  no  obligation  to  take  any  extra  care  with  the  sole  view 
of  preventing  or  mitigating  consequences  that  may  result  from 
such  a  gross  neglect  of  duty  on  their  part. 

But  for  this  gross  neglect,  there  would  have  been  no  collision 
and  no  injury.  The  only  answer  the  defendants  can  make  is, 
our  gross  negligence  would  not  have  injured  you  if  you  had 
been  in  a  car  set  apart  for  passengers,  which,  as  was  well  known, 
was  much  the  safest  place  of  the  two,  in  the  event  of  our  run- 
ning two  trains  into  each  other.  The  injured  party  may  pro- 
perly reply,  I  owed  no  duty  to  you  requiring  me  to  guard 
against  or  to  anticipate  the  possibility  of  such  an  act  on  youf 
part,  the  non-performance  of  which  can  exonerate  you  from 
liability  to  compensate  for  injuries  caused  by  such  an  act. 

In  Munger  v.  Tonawcmda  It.  JR.  Co.  4  Corns.  349,  the  plain- 
tiff failed  to  recover  damages  sustained  in  consequence  of  his 
oxen  being  run  over  by  the  defendants'  cars,  on  the  ground 
that  the  oxen,  having  strayed  on  the  track,  were  there  without 
right,  and,  as  to  the  defendants,  unlawfully.  The  law  im- 
posed on  them  no  duty  to  guard  against  an  injury  to  others 
which  could  arise  only  from  their  own  wrong,  and  which  they 
were  not  bound  to  anticipate  with  a  view  to  prevent  tho  con- 
sequences of  its  possible  occurrence.  In  that  case,  as  will  be 
observed  on  considering  it,  the  fault  or  negligence  of  the  plain- 
tiff contributed  to  produce  the  collision  or  act  which  caused  the 
injury.  I  apprehend  that  a  careful  consideration  of  all  the  cases 
on  which  the  defendants'  counsel  rely,  in  support  of  the  rule 
for  which  they  contend,  will  show  that  it  is  accurately  expressed 
by  saying  that  one  party  cannot  recover  from  another  damages 
for  an  injury,  when  bis  own  negligence  or  wrong  contributed 
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to  bring  about  the  act  or  occurrence  which  directly  caused  the 
injury;  and  that,  if  his  own  negligence  or  wrong  did  not  con- 
tribute to  produce  the  act  Which  caused  the  injury,  the  party 
doing  the  act  is  liable. 

In  Bh/th  v.  Tqphcm,  Cro.  Jac.  158,  the  plaintiff's  mare, 
straying  into  a  common  in  Which  the  defendant  had  dug  a  pit, 
fell  into  it  and  was  killed.  It  was  held  that  the  plaintiff  could 
not  recover.  The  plaintiff  had  no  right  in  the  common ;  it  was 
his  own  wrong  that  the  beast  was  there.  She  was  unlawfully 
there,  and  his  wrong  contributed  to  the  act  which  caused  the 
injury,  viz.  her  falling  into  the  pit. 

In  Bush  v.  Bramardy  1  Cowen,  78,  the  plaintiff's  cow,  in 
the  night-time,  went  to  an  open  shed,  on  uninclosed  wood-land 
belonging  to  the  defendant,  and  drank  some  maple  syrup 
which  the  defendant  had  left  there.  This  Caused  her  death. 
The  court  held  that,  the  plaintiff  having  no  right  to  permit  his 
cattle  to  go  at  large,  his  own  fault  or  negligence  contributed 
to  produce  the  act  which  caused  the  injury,  and,  therefore,  he 
could  not  recover. 

In  Sarck  v.  Blaclcbwrn,  4  C.  &  P.  297,  brought  to  recover 
damages  for  being  bitten  by  a  dog  of  the  defendant,  which  was, 
at  the  time,  chained  in  a  yard  in  rear  of  the  defendant's  house, 
v-  near  one  of  the  passages  leading  to  it,  and  through  which  the 
plaintiff  was  walking  when  the  dog  bit  him,  Tindal,  Ch.  J., 
instructed  the  jury  that  "  the  question  will  turn  upon  the  point 
whether  there  was  a  justifiable  right  to  be  on  the  spot. 

"  If  a  man  puts  a  dog  in  a  garden,  walled  all  round,  and  a 
wrong-doer  goes  into  the  garden,  and  is  bitten,  he  cannot  com- 
plain in  a  court  of  justice  of  that  which  is  brought  upon  him  by 
his  own  act.  Undoubtedly,  a  man  has  a  right  to  keep  a  fierce 
dog  for  the  protection  of  his  property ;  but  he  has  no  right  to 
put  the  dog  in  such  a  situation,  in  the  way  of  access  to  his 
house,  that  a  person  innocently  coming  fpr  a  lawful  purpose 
may  be  injured  by  it  I  think  he  has  no  right  to  place  a  dog 
so  near  to  the  door  of  his  house  that  any  person  coming  to  ask 
for  money,  or  on  other  business,  might  be  bitten." 

A  board  was  placed  on  the  palings,  on  which  was  painted, 
in  letters  three  inches  in  length,  "  Beware  of  the  Dog  1 " 

The  Court  further  charged,  "  It  does  not  appear  to  me  that 
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this  notice  is  sufficient  so  as  to  bar  the  Action,  if  fjie  plaintifl 
had  any  right  at  all  to  be  on  the 'spot,  for  it  seems  that  he  was 
not  able  to  read." 

In  Blackmail  v.  Simmons^  3  Carr  and  P*>  138,  the  plaintiff 
sued  to  recover  damages  for  injuries  inflicted  by  a  vicious  bull 
owned  by  the  defendant. 

Best,  J.,  in  his  charge  to  the  jury,  said :  "  It  appears  that  this 
bull  was  not  sufficiently  secured.    If  the  plaintiff  had  gone       >, 
where  he  had  no  right  to  go,  that  might  have  been  an  answer 
to  the  action ;  but  the  fact  is  not  so.    The  plaintiff  had  a  right 
to  be  where  he  was."    The  defendant  was  held  liable. 

In  Howland  v.  Vincent,  10  Met  371,  the  plaintiff,  in  the 
night-time,  went  outside  of  the  line  of  the  street,  and  fell  into 
an  excavation  dug  by  the  defendant  on  his  own  land.  The  ^ 
plaintiff  was  held  to  be  in  fault  for  being  where  he  had  no  strict 
right  to  be,  and  as  the  defendant  had  only  done  what  it  was 
lawful  for  him  to  do,  the  plaintiff  failed  to  recover. 

In  Cook  v.  The  Champ.  Trans.  Co.,  1  Denio,  91  (100  and  101), 
brought  to  recover  for  buildings  destroyed  by  being  set  on  fire 
by  sparks  and  cinders  escaping  from  the  smoke-pipe  of  a  boat 
owned  by  defendants,  the  defendants  insisted  in  bar  of  the 
action  that  the  injury  done  was  attributable,  in  part,  to  the  X 
negligence  of  the  plaintiffs  "  in  voluntarily  placing  their  pro- 
perty in  an  exposed  position,  and  therefore  the  law  would  afford 
them  no  redress."  (P.  99.) 

The  court,  after  discussing  the  principle  and  the  consequences 
of  upholding  it,  observed  that  we  must  at  last  "  come  to  the  con- 
clusion that,  while  a  person  confines  himself  to  a  lawful  em- 
ployment on  his  own  premises,  his  position,  however  injudicious 
and  imprudent  it  may  be,  is  not,  therefore,  wrongful ;  and  that 
his  want  of  due  care  or  judgment  in  its  selection,  can  never 
amount  to  negligence  so  as  thereby  to  deprive  him  of  redress 
for  wrongs  done  to  him  by  others."    (Id.  p.  101.) 

Negligence  is  a  violation  of  the  obligation  which  enjoins  care 
and  caution  in  what  we  do.  But  this  duty  is  relative,  and  where 
it  has  no  existence  between  particular  parties,  there  can  be  no 
such  thing  as  negligence  in  the  legal  sense  of  the  term.  A  man 
is  under  no  obligation  to  be  cautious  and  circumspect  towards  a 
wrong-doer.    (5  Denio,  266, 7.) 
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A  proper  application  of  the  principles  of  these  cases,  as  well 
as  of  others  relating  to  the  same  subject,  leaves  the  plaintiff's 
right  to  recover  free  from  all  reasonable  doubt. 

He  took  a  seat  in  the  post-office  apartment  of  the  baggage 
car.  The  position  was  injudiciously  chosen,  and  may  be  as- 
sumed to  have  been  known  to  him  to  have  been  a  far  more 
dangerous  one  than  a  seat  in  a  passenger  car.  But  he  took  it 
with  the  assent  of  the  conductor.  He  was  not  there  as  a  tres- 
passer, or  wrongfully,  as  between  him  and  the  defendants.  So  far 
as  all  questions  involved  in  the  decision  of  this  action  are  con- 
cerned, he  was  lawfully  there.  His  being  there  was  not  such 
negligence,  in  the  legal  sense  of  the  term,  as  exonerates  the 
defendants  from  the  consequences  of  injuring  him  by  such  cul- 
pable negligence  as  consists  in  running  two  trains  of  their  care 
so  violently  into  each  other  as  to  entirely  demolish  the  car  in 
which  he  was  sitting. 

On  such  a  state  of  facts,  the  defendants  are  not  at  liberty  to 
urge  that  the  plaintiff  was  voluntarily  in  an  unnecessarily  ex- 
posed position.  Tte  injury  was  caused  directly  and  wholly  by 
the  gross  negligence  of  the  defendants.  The  plaintiff  was  law- 
fully in  the  place  he  occupied,  was  passive,  did  nothing,  and 
was  incapable  of  doing  anything. 

While  in  this  position,  the  defendants,  by  gross  negligence, 
imminently  dangerous  to  the  lives  of  all  the  passengers  in  the 
train,  caused  him  severe  injuries.  He  was  under  no  obligation 
to  them  to  be  more  prudent  and  careful  than  he  was,  in  con- 
templation of  there  possibly  being  such  highly  culpable  conduct 
on  their  part  as  would,  in  all  probability,  endanger  his  life  if 
he  remained  where  he  was,  and  his  personal  safety  on  any  part 
of  the  train. 

Skimmer  v.  London,  Brighton,  and  South  Coast  R.  R.  Co.,  2 
L.  and  Eq.  R.  360 ;  2  McMull,  S.  0.  R.  404 ;  Fdder  v.  Louis- 
vffle,  <&a,  R.  R.  Co.,  7  Ad.  and  Ellis,  N.  S.  377^-378 ;  Mayn, 
dkc.  v.  Brooke. 

We  all  concur  in  the  opinion  that  no  error  was  committed 
to  the  prejudice  of  the  defendants,  either  in  refusing  to  charge 
as  requested,  or  in  the  charge  as  made ;  and  that  the  judgment 
appealed  from  must  be  affirmed,  with  costs. 
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Lawrence  0.  Williams  and  others. 

When  the  breach  of  a  covenant  in  a  lease,  not  to  underlet  without  the  content 
of  the  landlord,  is  alleged,  if  the  fret  of  underletting  is  proved  or  admitted,  it  is 
matter  of  defence,  that  the  consent  of  the  landlord  was  given,  and  the  burden 
of  proof  is  cast  upon  the  defendant 

Where  the  lease  contains  a  clause  of  re-entry  for  the  breach  of  any  covenant  by 
the  lessee,  in  an  action,  by  the  landlord,  to  recover  possession  of  the  demised 
premises,  it  is  not  necessary  to  prove  an  actual  entry,  before  the  commencement 
of  the  suit 

Section  25  in  the  title  in  the  R.  S.  "Of  the  action  of  ejectment,"  dispenses  with 
the  necessity  of  such  proofs  in  all  cases  whatever. 

That  section,  as  it  relates  not  to  the  form  of  the  action,  nor  to  the  nature  of  the 
proof  to  be  given  on  the  trial,  is  one  of  those  general  provisions  which  have  not 
been  repealed  by  the  Code. 

Judgment  for  the  plaintiff. 

(Before  Duia,  Boswokth,  and  Emmjct,  J.J.) 
Feb.  11,  26>  1858. 

This  was  an  action  by  a  lessor  to  recover  the  possession  of  the 
demised  premises,  upon  the  ground  that  the  defendant  Williams, 
the  lessee,  had  broken  a  covenant  in  the  lease,  not  to  underlet 
without  the  consent  of  the  plaintiff,  and  that  for  such  breach, 
the  plaintiff,  by  the  terms  of  the  lease,  was  entitled  to  re-enter. 
The  complaint  averred  a  breach  of  an  under-letting  by  Williams 
to  the  other  defendants. 

Williams  answered  separately  as  follows : 

The  said  defendant,  John  Williams,  by  A.  J.  Perry,  his  at- 
torney, separately  answering  the  complaint  of  the  said  plaintiff, 
denies,  that  in  violation  of  the  said  covenant,  in  said  indenture 
contained,  and  without  the  consent  of  said  plaintiff,  he  has  under- 
let the  said  premises,  or  some  part  or  parts  thereof,  to  the  de- 
fendants in  said  action  named,  or  either  of  them,  and  he  denies, 
that  as  he  is  advised,  he  has  broken  any  of  the  covenants  con- 
tained in  said  indenture. 

The  cause  was  tried  before  the  Chief  Justice  and  a  jury  on 
the  16th  of  December,  1852. 

The  plaintiff  proved  an  indenture  of  lease  executed  by  the 
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defendant,  containing  the  covenant  of  which  the  breach  was 
alleged,  and  a  general  clause  of  re-entry,  and  there  rested. 

The  counsel  for  the  defendant  moved  for  a  nonsuit  upon  the 
grounds — 

First — That  no  evidence  had  been  given  of  the  under-letting 
averred  in  the  complaint;  and  Second — That  there  was  no 
proof  of  an  actual  entry  on  the  premises  by  the  plaintiff  before 
the  commencement  of  the  suit. 

The  Chief  Justice  denied  the  motion,  and  the  counsel  excepted 
to  his  decision. 

A  verdict  was  then  rendered  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  upon  a  case,  to  be  heard,  in  the  first  in- 
stance, at  a  general  term,  and  with  liberty  to  either  party  to 
turn  the  same  into  a  special  verdict  or  bill  of  exceptions. 

J.  N.  Piatt,  for  the  plaintiff,  insisted  that  he  was  entitled  to 
judgment  upon  the  following  grounds : — 

I.  The  defendant,  by  his  answer,  admits  that  he  has  underlet 
the  premises,  but  denies  that  he  did  it  in  violation  of  the  cove- 
nant, or  without  the  plaintiff's  consent  The  breach  of  the 
covenant  being  thus  admitted,  the  duty  of  proving  the  matter 
in  avoidance  devolves  upon  the  defendant;  nor  could  the  plain- 
tiff be  called  upon  to  prove-  a  negative  in  the  first  instance. 
Hopkins  v.  Eo&ritt)  3  Code  Rep.  150.;  McMwrray  v.  Giftbrd, 
5  Howard,  14. 

II.  It  was  not  necessary  for  the  plaintiff  to  show  an  actual 
entry  on  the  premises  before  suit  brought,  because, 

1.  The  law  does  not  require  it,  as  it  is  abolished  by  express 
statute.  (2  Eevised  Statutes,  4th  edition,  page  567,  sec.  18,  19, 
p.  306 ;  Sharp  v.  Ingraham,  4  Hill,  116.) 

2.  The  statute  expressly  forbids  the  plaintiff  either  to  make  a 
forcible  entry,  or,  having  made  a  peaceable  entry,  to  have  kept 
in  possession  by  force. 

It  would  be  absurd  to  requite  in  the  present  age,  before 
parties  can  bring  actions,  acts  which  are  useless  and  unneces- 
sary —productive  of  no  benefit  to  either  .party,  and  which 
would  occasion  breaches  of  the  peace,  if  attempted ;  and  which 
will  be  followed  by  criminal  punishment.  (EUinghast's  Adams 
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on  Ejectment,  146,  146,  marginal  paging.  Edition  of  1830. 
Little  v.  Beaton,  1  Salkeld,  259 ;  2  Revised  Statutes,  4th  edition, 
p.  306. 

L.  B.  Shepard,  for  defendant  Williams,  contended  that  the 
motion  for  a*  nonsuit  ought  to  have  been  granted ;  because, 

First. — There  was  no  evidence  of  a  letting  or  underletting  of 
the  premises  in  question,  or  any  part  thereof,  by  the  defend- 
ants, as  alleged  in  the  complaint. 

The  traverse  in  the  answer  is  a  distinct  denial  of  the  allega- 
tion in  the  complaint.    Code,  §  149. 

Second. — The  plaintiff  did  not  show  any  actual  entry  on  the 
premises  before  suit  brought.  1  Hilliard,  Real  Prop.  2d  Ed.,  p. 
366 ;  Chalker  v.  Chalker,  1  Connec.  R.  79 ;  Lincoln  v.  Drwm- 
mondy  5  Mass.  R.  321. 

By  the  Ooukt.  Duer,  J. — In  our  opinion,  the  only  reasona- 
ble interpretation  of  the  defendant's  answer,  is,  that  it  admits 
the  fact  of  underletting,  and  denies  merely  that  the  act  was  a 
violation  of  his  covenant,  and  without  the  consent  of  the  plaintiff. 
The  denial  that  the  underletting  was  a  breach  of  his  covenant, 
as  denying  a  conclusion  of  law,  and  not  the  existence  of  a  fact, 
must  be  rejected  as  immaterial.  And  if  the  answer  is  to  be 
construed  as  averring  that  the  plaintiff  gave  his  consent  to  the 
underletting,  this  was  a  matter  of  defence,  the  burden  of  proving 
which  rested  upon  the  defendant.  The  plaintiff  was  not  bound  to 
prove  a  negative,  and  in  proving  the  execution  and  contents  of 
the  lease,  gave  all  the  evidence  that  under  the  pleadings  was 
requisite  to  maintain  the  action.  (Mann  v.  Morewood,  5  Sand., 
p.  557 ;  Catlin  v.  Ghmter,  ante,  p.  253.). 

The  objection  that  no  proof  was  given  of  an  actual  entry  by 
the  plaintiff  previous  to  the  commencement  of  the  suit,  is 
answered  by  that  provision  in  the  R.  S.  to  which  we  were 
referred  on  the  argument  (2  R.  S.  2d  Ed.  p.  233,  or  p.  306), 
and  which  we  construe  as  dispensing  with  the  necessity  of  such 
proof  in  all  cases  whatever.*    The  commencement  of  a  suit  for 

*  The  following  is  the  section  referred  to: — §  25.  "It  shall  not  be  necessary 
for  the  plaintiff  to  prove  an  actual  entry  under  title,  nor  the  actual  receipt  of 
any  profits  of  the  premises  demanded ;  bat  it  shall  be  sufficient  for  him  to  show 
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the  recovery  of  the  land  is  now  equivalent  to  an  entry  at  com- 
mon law,  and  the  right  of  the  plaintiff  to  enter  and  take  posses- 
sion is  all  that  he  is  bound  to  prove  upon  the  trial.  It  is  this 
construction,  as  we  read  the  opinion  of  Ch.  J.  Savage,  which 
the  Supreme  Court  gave  to  the  statute  in  the  case  of  Siglar  y. 
Van  Riper  (20  Wend.  414).  It  is  true  that  the  section  in  the 
R.  S.  containing  the  provision  in  question  is  found  in  the  title 
which  treats  of  the  action  of  ejectment,  and  that  this  action,  in 
its  name  and  form,  has  been  abolished  by  the  Code ;  but  the 
provision  relates,  not  to  the  form  of  the  action,  but  to  the 
nature  of  the  proof  to  be  given  on  the  trial,  and  is,  therefore, 
in  our  judgment,  one  of  those  general  provisions  which  the 
Code  has  expressly  declared  shall  be  retained  (Code,  §  455). 
Judgment  upon  the  verdict  must  be  entered  for  the  plaintiff. 


a  right  to  the  possession  of  such  premises,  at  the  time  of  the  commencement  of 
the  suit*  as  an  heir,  devisee,  purchaser,  or  otherwite."  The  words  "  or  otherwise** 
were  plainly  inserted  to  cover  a  conditional  right  of  entry,  since  all  other  cases 
are  covered  by  the  previous  words. 
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Lebot  v.  Halbey. 

Rules  to  be  observed  in  examining  a  judgment  debtor. 
The  judgment  debtor  may  be  cross-examined. 

(Before  Mason,  J.) 
Sept  1851. 

The  facts  sufficiently  appear  in  the  opinion. 

Mason,  J. — The  execution  in  this  case  having  been  returned 
unsatisfied,  Samuel  F.  Halsey,  one  of  the  defendants,  was 
brought  up  under  the  two  hundred  and  ninety-second  section 
of  the  Code,  to  answer  concerning  his  property.  To  the  question, 
"  Are  you  a  housekeeper  ? "  the  defendant  answered,  "  My  wife 
has  a  lease  of  the  place  on  which  I  reside,  and  owns  the  furni- 
ture, and  I  reside  with  her,  she  having  a  separate  estate." 

The  plaintiff's  counsel  objected  to  the  last  part  of  the  answer, 
because  not  responsive  to  the  question,  and  because,  in  stating 
that  his  wife  has  a  separate  estate,  he  undertakes  to  give  in 
evidence  a  fact  which  can  be  proved  by  written  evidence 
alone. 

It  is  undoubtedly  true  that  a  debtor,  on  such  an  examination, 

(a)  The  cases  of  practice  reported  were  decided  with  the  sanction  of  two  at 
least*  and  nearly  all  with  that  .of  three  or  more  of  the  justices  of  th*  court 
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is  not  allowed  to  make  evidence  for  himself  by  stating  matters 
not  called  for  by  the  question  put  to  him ;  but  he  is  allowed  to 
state,  in  his  answer,  to  such  facts  as  are  necessary  to  enable 
the  court  to  understand  the  true  position  of  the  thing  or  matter 
inquired  of.  A  debtor  cannot  always  give  a  categorical  answer 
to  a  question  skilfully  put,  upon  a  knowledge  of  the  facts,  and 
possibly  with  a  view  to  involve  him  in  difficulty.  Thus,  in  the 
present  instance,  if  the  defendant  should  have  answered  "  yes  " 
to  the  question,  his  answer  unexplained  would  seem  to  imply 
that  the  establishment  in  which  he  lived  belonged  to  himself. 
If  he  had  said  "  no,"  his  answer  might  have  been  contradicted 
by  those  who  judge  only  by  external  appearances;  and  he 
might  seem  to  have  violated  the  truth.  It  was,  therefore, 
proper  for  him  to  give  in  his  answer  the  facts,  which  he  has 
done,  so  as  to  bring  out  what  he  conceived  to  be  the  exact  state 
of  the  case.  The  answer,  however,  thus  given,  cannot  be  con- 
sidered as  conclusive,  or  even  primd  facie  proof,  either  that  his 
wife  owns  the  furniture,  or  that  she  has  a  separate  estate,  or  as 
in  any  way  precluding  the  plaintiff  from  making  farther  inqui- 
ries into  the  subject.  It  is  only  to  be  considered  explanatory 
of  his  position  in  the  house, — apparently  the  head,  and  yet 
having  and  exercising  no  ownership  or  control.  The  plaintiff 
is  still  at  liberty,  if  he  thinks  proper,  to  apply  for  a  receiver, 
and  to  have  the  ownership  of  the  wife,  and  the  fact  of  her  sepa- 
rate estate,  examined  into,  in  a  proceeding  instituted  for  that 
purpose ;  and  he  is  also  at  liberty  to  examine  the  defendant 
further  as  to  the  particulars  relative  to  this  alleged  separate 
property,  so  far "fts  to  ascertain  whether  or  not  the  defendant  has 
any  interest  in  it.  In  this  point  of  view  I  consider  the  next 
question,  to  wit,  "  Did  you  purchase  any  of  the  furniture  in  the 
house  in  which  you  reside  ? "  to  have  been  proper.  It  was  not, 
aB  the  defendant's  counsel  contended,  an  inquiry  into  the  pur- 
chase of  property  which  might  have  been  bought  a  long  time 
ago,  and  may  have  been  parted  with;  but  the  inquiry  was 
limited  to  property  then  in  the  house  in  which  the  defendant 
resided  with  his  wife,  and  of  which  he  has  apparently  the  pos- 
session. 

The  object  of  the  examination  is,  to  ascertain  whether  the 
debtor  has  any  property  subject  to  or  exempt  from  execution, 
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which  ought  to  be  applied  to  the  plaintiff's  claim.  He  is  re- 
quired to  appear  and'  answer  "  concerning  his  property,"  that 
is,  the  property  belonging  to  him  at  the  time  of  the  examina- 
tion, or  bound  by  the  judgment ;  and  every  question  tending 
to  throw  light  on  that  subject  is  pertinent.  It  is  not  sufficient 
that  the  defendant  answer  generally  that  he  has  no  property : 
the  plaintiff  may  prosecute  his  inquiries,  notwithstanding  such 
an  answer.  If  the  defendant  is  in  possession  of  any  property, 
the  plaintiff  may  ask,  when  and  where  and  how  he  obtained 
the  possession,  and  on  what  terms  he  now  holds  it.  If  the  de- 
fendant is  not  in  the  possession  of  any  property,  he  may  be 
asked  whether  he  had  any,  or  was  interested  in  any,  a  short 
time  previous  to  the  judgment,  and  what  has  become  of  it ; 
and  if  he  answer  that  he  has  sold  it  absolutely,  he  may  be  asked 
what  was  the  consideration  of  the  sale,  and  what  has  become 
of  the  proceeds,  so  as  to  ascertain  whether  any  portion  of  them 
is  in  his  hands,  or  due  to  him.  But  if  it  appear  that  he  has  not 
in  his  possession,  or  under  his  control,  any  portion  of  such  pro- 
ceeds, the  inquiry  respecting  such  property  or  its  proceeds  can 
go  no  further.  There  is  in  such  case  nothing  for  the  creditor 
to  receive.  If  the  answers  to  the  questions  throw  any  doubts 
as  to  the  bona  fides  of  the  sale,  the  examination  may  be  thorough 
on  that  point ;  as  a  fraudulent  transfer  of  property  may  not 
afford  any  protection  against  a  creditor.  {Green  v.  Hicks,  1 
Barb.  Chan.  K.  316,  317.) 

It  is  impossible  to  lay  down  any  particular  rules  on  this  sub- 
ject, which  shall  be  universally  applicable,  farther  than  this, 
that  the  whole  examination  must  have,  for  its  single  object,  to 
ascertain  whether  there  is  any  property  of  the  debtor  which 
ought  to  be  applied  to  the  payment  of  the  plaintiff 's  claim ;  and 
the  extent  of  the  inquiry,  in  each  particular  case,  must  be  left  to 
the  good  sense  of  the  officer  under  whose  direction  it  takes 
place,  having  in  view  this  general  jobject. 

An  important  alteration  was  made  in  this  292d  section,  in 
the  last  amendment  of  the  Code :  it  is,  that  in  an  examination 
under  it  either  party  may  examine  witnesses  in  his  behalf,  and 
the  judgment  debtor  may  be  examined  in  the  same  manner  as 
a  witness.  He  may,  therefore,  be  examined  in  his  own  behalf 
on  the  subject  matter  of  the  direct  examination,  his  examination 
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and  cross-examination  being  liable  to  be  rebutted,  as  provided 
in  §§  393  and  395. 

The  witness,  therefore,  must  answer  whether  he  purchased 
any  of  the  furniture  of  the  house  in  which  he  now  resides ;  and 
he  will  have  ample  opportunity  in  his  cross-examination,  if  not 
before,  to  explain  all  the  particulars  in  relation  to  it. 

And,  in  the  future  conduct  of  the  examination,  the  counsel 
on  both  sides  will  be  governed  by  the  rules  herein  above  laid 
down. 


Bogardus  v.  The  Rosendale  !MlixuFAcn7Bixa  Oo. 

On  a  demurrer  to  a  biU  in  equity  in  the  Supreme  Court,  that  court  gave  judg- 
ment for  the  plaintiff  overruling  the  demurrer  with  coats.  Thia  court  reversed 
that  judgment.  The  Court  of  Appeals  reversed  the  judgment  of  this  court,  and 
affirmed  that  of  the  Supreme  Court  at  special  term,  "  with  costs."  The  words 
"  with  costs"  in  the  judgment  of  the  appellate  court,  does  not,  in  such  a  case, 
mean  the  costs  of  that  court,  but  of  the  court  below.  A  remittitur  regularly 
filed  in  the  court  below,  will  not  be  taken  off  after  an  order  has  been  entered 
to  execute  the  judgment  of  the  appellate  court,  without  a  suggestion  from 
such  court,  that  the  remittitur  does  not  conform  to  its  judgment,  or  has  been 
irregularly  issued. 

[The  decision,  in  this  ease,  was  made  on  consultation  with  Chief  Justice  Oaklet, 
and  Justices  Dun  and  Camfwell,  and  with  their  concurrence.] 
Sept  14,  1862. 

The  defendant  demurred  to  a  bill  in  equity  filed  by  the 
plaintiff  in  the  Supreme  Court  That  court  at  a  special  term 
overruled  the  demurrer,  and  gave  judgment  for  the  plaintiff, 
with,  costs.  An  appeal  was  taken  to  the  general  term,  and 
while  pending,  it  was  transferred  to  this  court.  This  court 
reversed  the  judgment  with  costs.  The  Court  of  Appeals 
reversed  the  judgment  of  this  court,  and  affirmed  that  of  the 
Supreme  Court  at  special  term,  with  costs.  The  remittitur  was 
filed  in  this  court,  and  an  order  entered  that  the  judgment  of 
the  appellate  court;  be  made  the  judgment  of  this  court,  and 
that  the  plaintiff  have  execution  thereof.  The  plaintiff  claimed 
that  the  judgment  of  the  appellate  court  gave  him  the  costs 
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of  that  court  as  well  as  of  this  court.  The  defendant  appre- 
hending that  such  a  construction  of  it  might  be  sustained,  moves 
for  an  order  vacating  the  order  entered,  on  filing  the  remittitur, 
and  that  the  remittitur  be  taken  from  the  files  of  the  court,  to 
enable  him  to  move  the  appellate  court  to  correct  the  remitti- 
tur. The  affidavits  on  which  the  motion  is  made,  state,  among 
other  things,  that  one  of  the  judges  of  the  appellate  court 
informed  defendant's  attorney,  that  the  judgment,  as  actually 
pronounced,  only  gave  to  the  plaintiff  the  costs  in  the  Supreme 
Court  up  to  and  including  those  of  the  judgment  at  special 
term.  They  also  contained  an  abstract  or  statement  prepared 
at  the  time  of  the  decision,  by  the  same  judge,  of  the  judgment 
rendered.  This  statement  declared  in  terms,  that  the  judgment 
of  this  court  was  reversed,  and  that  of  the  Supreme  Court  at 
special  term  affirmed,  "with  posts  of  the  court  below." 

-ZT.  JE  Mount,  Jr. }  for  defendant. 

A.  F.  Smith,  for  plaintiff, 

Boswobth,  J. — This  was  an  equity  suit.  It  is  the  uniform 
practice  of  the  Court  of  Appeals,  as  it  was  of  the  court  for  the 
correction  of  errors,  not  to  give  costs  of  the  appellate  court  on 
reversing  the  decree  of  a  subordinate  court  in  an  equity  suit 
The  remittitur  shows  that  the  judgment  of  this  court  was 
reversed,  and  that  of  the  Supreme  Court  affirmed, "  with  costs." 
It  is  not  stated  expressly  that  it  is  affirmed  "  with  costs  of  the 
appellate  court."  As  effect  can  be  given  to  the  words,  "  with 
costs,"  without  holding  them  to  give,  contrary  to  the  settled 
practice  of  the  appellate  court,  the  costs  of  that  court,  it  will 
probably  do  justice  to  all  parties,  and  not  be  an  overstrained 
construction  to  hold  them  to  mean  such  costs  as  are  usually 
awarded,  instead  of  such  as  are  invariably  denied,  in  such 
cases. 

The  judgment  of  the  Supreme  Court  was  one  which,  by  its 
express  terms,  gave  costs.  Therefore  a  simple  affirmance  of 
that  judgment,  though  absolutely  silent  as  to  costs,  would 
necessarily  have  given  costs  of  the  proceedings  in  the  Supreme 
Court,  prior  to,  *nd  including  the  judgment  rendered  therein, 
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and  thus  affirmed.  The  words  "with  costs,"  can  have  no 
meaning,  as  applicable  to  the  costs  given  by  that  judgment. 

But  by  construing  them  to  mean  costs  of  the  proceedings  in 
the  court  whose  judgment  was  reversed,  effect  is  given  to  the 
words,  precisely  as  if  the  remittitur  had  read  "  with  costs  of  the 
court  below."  Such  costs  are  usually  given  in -such  a  case.  If 
the  Superior  Court  had  affirmed  the  judgment  of  the  Supreme 
Court,  the  affirmance  would  have  been  with  costs.  The  appel- 
late court  renders  such  a  judgment  as  the  subordinate  court 
should  have  done. 

I  think  it  proper,  therefore,  to  hold,  in  this  case,  that  the  fair 
meaning  of  the  words,  "with  costs"  in  the  remittitur,  is  the 
same,  as  if  the  words  had  been  "  with  costs  of  the  court  below." 
The  papers  before  me  tend  to  show  that  such  was  the  judgment 
actually  pronounced.  Under  this  construction  of  the  legal 
effect  of  the  judgment  of  the  appellate  court,  the  motion  must 
be  denied,  as  there  is  nothing  in  the  moving  papers  to  indicate 
that  the  remittitur  does  not  accurately  conform  to  the  actual 
judgment  of  the  court. 

It  has  been  decided  by  this  court,  upon  full  consideration, 
that  after  a  remittitur  has  been  regularly  filed,  and  an  order 
entered  to  carry  into  effect  the  judgment  of  the  appellate 
court,  the  order  will  not  be  vacated  and  the  remittitur  taken 
from  the  files,  without  some  suggestion  from  the  appellate 
court  itself,  that  the  remittitur  does  not  conform  to  its  judg- 
'  ment,  or  has  been  irregularly  issued  (Selden  v.  Vermilyea  et 
al.y  3  Sand.  S.  C.  R  683.) 


H.  Hsbsenheim  v.  Thomas  Hoofeb  and  Henby  Hoopkbl 

Under  §  292  of  the  Code,  a  judgment  debtor,  residing  oat  of  the  city  and  county 
of  New  York,  cannot  be  required  to  appear  before  a  judge  of  the  Superior  Court 
to  be  examined  concerning  his  property,  after  the  return  of  an  execution  unsatis- 
fied, notwithstanding  the  judgment  was  recovered  in  that  court  In  such  a 
ease,  the  order  can  only  be  made  by  a  county  judge  of  the  county  where  the 
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debtor  resides,  after  an  execution  has  been  issued  to  that  county  and  returned 
unsatisfied;  and  the  order  must  require  the  debtor  to  appear  in  the  latter 
county. 


Chambers,  9th  October,  1852. — A  judgment  was  recovered  in 
this  court  against  both  defendants.  Thomas  resided  in  Kings 
County ;  a  transcript  was  filed  and  a  judgment  docketed  in  that 
county.  An  execution  was  issued  to  the  sheriff  of  that  county, 
and  returned  by  him  unsatisfied.  On  the  affidavit  of  these  facts, 
an  order  was  made  by  a  judge  of  this  court,  requiring  Thomas 
Hooper  to  appear  on  a  day  named,  before  a  judge  of  this  court, 
in  the  city  of  New  York,  to  make  a  discovery  on  oath  concern- 
ing his  property  pursuant  to  §  292  of  the  Code. 

Thomas  Hooper  now  moved  to  vacate  the  order  on  the  ground 
that  it  could  be  granted  only  by  a  county  judge  of  Kings 
County. 

C.  T.  Oronwelly  for  Thomas  Hooper. 

Chas.  Hen.  Smith,  for  plaintiff, 

Boswokth,  J. — The  defendant  is  a. resident  of  this  state,  and 
resided  in  Kings  County,  when  the  execution  was  issued,  and 
the  order  was  made.  Section  292  of  the  Code  is  express,  that 
when  an  execution  against  the  property  of  a  judgment  debtor, 
"  issued  to  the  sheriff  of  a  county  where  he  resides,"  has  been 
returned  unsatisfied,  the  plaintiff  is  entitled  to  an  order  from 
the  judge  of  the  court,  or  a  county  judge  of  the  county  to  which 
the  execution  was  issued,  requiring  such  judgment  debtor  to 
appear  and  answer  concerning  his  property  before  such  judge 
at  a  time  and  place  specified  in  the  order,  within  the  county 
to  which  the  execution  was  issued. 

The  obvious  meaning  'of  the  Code  is,  that  a  resident  debtor 
shall  be  brought  up  for  an  examination  only  in  the  county  in 
which  he  resides.  An  execution  must  be  first  issued  to  the 
county  where  he  resides,  and  the  order  must  require  him  to 
appear  at  a  specified  time,  and  answer  within  the  "bounty  to 
which  the  execution  was  issued. 

If  no  judge  of  the  court  resides  in  the  county  to  which  the 
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execution  was  issued,  the  order  must  be  obtained  from  a  county 
judge  of  that  county.  The  order  must  require  the  debtor  to 
appear  before  the  judge  by  whom  it  is  made,  and  at  some  place 
within  the  county  to  which  the  execution  was  issued,  which 
must  be  the  county  where  the  debtor  resides.  It  was  not 
intended  that  a  judge  of  this  CQurt  should  have  proceedings  of 
this  kind  conducted  before  him  out  of  the  city  and  county  of 
New  York. 

The  order,  therefore,  could  not  properly  be  granted  by  any 
judge  except  the  county  judge  of  Kings  County,  and  so  fiur 
as  it  relates  to  Thomas  Hooper,  must  be  discharged. 


.  Salter  v.  Mai^oouc, 

October  8th,  1852. 

When  a  Referee  reports  that  nothing  is  due  to  the  plaintiff, 
and  it  appears  from  his  report  that  the  case  had  not  been  heard 
before  him,  but  that  his  decision  was  founded  upon  the  default 
in  appearance  of  the  plaintiff  and  his .  counsel  on  the  day 
appointed  for  a  hearing, — the  proper  judgment  to  be  entered  is 
a  dismissal  of  the  complaint,  not  an  absolute  judgment,  as  upon 
a  verdict.  The  judgment  ought  no  more  to  be  an  absolute  bar 
in  such  a  case,  than  in  that  of  a  nonsuit  upon  a  trial. 

So  held  by  Duer,  J.,  to  whom  the  question  was  referred  in 
the  above  case ;  Campbell  and  Bosworth,  Justices,  concurring. 


AtfONYMOtJB. 

A  fee  of  $10,  not  to  be  allowed  for  each  time  that  a  cause  if  noticed  before  a 
referee. 

At  Chambers,  October,  1852.  Costs.  The  plaintiff  had  ob- 
tained a  judgment  upon  the  report  of  a  referee  and  claimed 
upon  the  adjustment  of  costs,  before  the  clerk,  $10  for  each  time 
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that  the  cause  had  been  noticed  for  a  hearing.  The  clerk  had 
refused  to  make  the  allowance,  and  by  the  consent  of  the  attor* 
neys  the  question  was  referred  to  the  decision  of  the  judge  at 
chambers. 

It  was  insisted  on  the  part  of  the  plaintiff  that  the  rejected 
charge,  if  not  justified  by  the  letter,  was  within  the  spirit  and 
meaning  of  subdivision  8,  in  §  307  of  the  Code*  which  gives 
$10  to  either  party  for  any  circuit  or  term  at  which  the  cause 
is  necessarily  on  the  calendar,  and  is  not  reached*  or  is  post- 
poned ;  and  the  counsel  quoted  and  relied  on  the  case  of  Benton 
v.  Bugnall(l  Code,  R.  N.  S.  229)*  as  an  express  decision. 

Duer,  J. — With  all  possible  respect  for  the  judge  who 
made  the  decision  that  has  been  cited,  it  is  impossible  for  me  to 
follow  it.  I  cannot  say  that  a  day,  appointed  for  a  hearing 
before  a  referee,  is  a  circuit  or  term,  general  or  special,  or  that 
his  private  docket,  if  he  keeps  any*  is  a  calendar.  In  order  to 
meet  a  supposed  equity,  I  cannot  stretch  a  statutory  provision 
to  a  case  which  its  terms  cannot,  without  violence,  be  made  to 
embrace.  If  there  is  a  casus  omissus^  the  Legislature  must 
supply  it. 

Even  were  the  terms  of  the  Code  so  ambiguous,  that  by  a 
possible  construction  they  might  cover  the  rejected  charge,  I 
still  should  be  very  unwilling  to  allow  it  Proceedings  before 
referees,  as  usually  conducted,  are  sufficiently  protracted  and 
expensive,  and  it  is  not  at  all  desirable  to  increase  the  tempta- 
tions to  delay.    I  must  affirm  the  decision  of  the  clerk. 

Oaklet,  Ch.  J.,  and  Boswobth,  J.,  concurred* 


Knehue  and  another  t>.  Williams. 

In  an  action  to  compel  the  delivery  of  a  document  in  writing,  the  court  will  not 
set  aside  the  proceedings  on  the  ground  that  the  paper,  upon  its  face,  has  no 
value,  if  evidence  to  prove  value  may  be  given  on  the  trial. 

The  question  whether  value  can  be  shown  by  extrinsic  proof  is  a  question  of  law, 
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which,  when  the  document  is  set  forth  in  the  complaint,  or  is  annexed,  is  proper 
to  be  raised  by  a  demurrer.  , 

A  warehouse-entry,  if  evidence  of  the  title  of  its  possessor  to  the  goods  which  it 
describes)  is  as  properly  a  subject  o*f  ah  action  for  its  delivery  as  a  Certificate 
of  stock  or  a  bill  of  exchange. 

(Before  Dusk*  Ji) 
Oct  9, 1852. 

This,  was  an  action  to  compel  the  delivery  of  a  warehouse- 
entry,  of  which  a  copy  was  annexed  to  the  complaint  The 
document  was  entitled  "  Warehouse  Entry,"  and  purported  to 
be  an  entry  at  the  custom-house  of  certain  merchandise  imported 
bythe  plaintiffs ;  but  it  was  not  signed  by  the  collector,  ware- 
house-keeper, or  any  other  officer  of  the  customs,  nor  was  it 
stated  to  be  assignable. 

Joachimserty  for  the  defendant,  now  moved  to  set  aside  all 
the  proceedings,  upon  the  ground  that  the  entry  was  not,  upon 
its  face,  a  negotiable  instrument  having  value>  and,  consequent- 
ly, was  not  replevisable. 

Duer,  J. — It  is  a  sufficient  reason  for  denying  this  motion 
that  the  plaintiffs,  in  the  affidavits  which  they  were  required  to 
make  to  obtain  a  delivery  (Code,  §  207,  sub.  1-6),  have  sworn 
that  the  entry  has  a  certain  value ;  and  I  apprehend  that  I  have 
no  right  now  to  say  that  this  allegation  is  erroneous  or  false.  It 
is  true  that  the  paper  has  no  value  upon  its  face,  and,  appa- 
rently, can  be  of  no  use  to  any  person  holding  its  possession ; 
but  I  am  by  no  means  certain  that  this  defect  may  not  be  sup- 
plied by  evidence  upon  the  trial.  I  cannot  say  that  it  may  not, 
and  will  not,  be  proved,  that  an  original  warehouse  entry  is,  by 
the  usage  of  merchants,  an  evidence  of  title,  the  possession  of 
which  is  indispensable  to  enable  the  importer  to  dispose  of  his 
goods,  so  long  as,  the  duties  being  unpaid,  they  remain  in  a 
public  store ;  and  it  may  be,  that  it  is  only  upon  the  production 
of  this  entry;  and  only  to  its  possessor,  that  the  goods  are  ever 
delivered  from  the  warehouse.  These  suppositions  are  not 
excluded  by  the  mere  fact  that  the  entry  is  not  signed,  since 
there  may  be  other  means  of  ascertaining  its  identity  and 
genuineness,  of  which  the  counsel  and  myself  are  now  ignorant. 
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At  any  rate,  the  question  whether  extrinsic  proof  may  be  ad- 
mitted  to  show  the  value  of  the  entry,  is  regarded  by  me  as  a 
doubtful  question  of  law,  which  can  only  be  properly  raised 
and  decided  upon  a  demurrer.  There  can  be  no  difficulty  in 
raising  the  question  in  that  form,  since  the  entry,  as  a  copy  is 
annexed  and  is  referred  to,  may  well  be  considered  as  a  part 
of  the  complaint.  At  present  it  is  enough  to  say,  that,  if  the 
document  to  which  the  suit  relates  has  no  value,  the  defendant 
cannot  be  prejudiced  by  its  delivery ;  while  the  plaintiffs,  if  it 
has  the  value  they  allege,  may  sustain  an  irreparable  loss,  if 
their  proceedings  are  now  set  aside. 

I  do  not  understand  it  to  be  denied,  that,  if  the  character  and 
value  of  a  warehouse-entry  are  such,  as  I  have  supposed  they 
may  be,  its  delivery  may  properly  be  claimed  in  an  action  like 
the  present.  It  is  settled,  that  a  bill  of  exchange  and  of  lading, 
and  a  certificate  of  stock,  may  be  replevied,  and  between  them 
and  an  entry,  which  is  a  transferable  evidence  of  title,  it  seems 
to  me  no  tangible  distinction  can  be  stated. 

The  motion  is  denied,  but  without  costs.  I  cannot  say  that 
it  ought  not  to  have  been  made,* 


Darby,  Administrator,  &c,  v.  Condit. 

Security  for  costs  cannot  be  required  of  an  executor,  administrator,  or  trustee, 
under  §  817  of  the  Code,  as  amended  in  the  session  of  1852,  merely  upon  the 
ground  that  the  estate  which  he  represents  is  insolvent 

The  power  given  to  the  court  of  requiring  security  from  an  executor,  &&,  is 
strictly  discretionary. 

(Before  Oakley,  Ch.  J. ;  Duer  and  Campbell,  J.J.) 

General  Term,  October  16, 1852. 

Appeal  from  an  order  at.  chambers,  denying,  with  costs,  a 
motion  on  the  part  of  the  defendant,  that  the  plaintiff  should  be 
required  to  file  security  for  costs. 


*  This  decision  was  approved  o(  upon  consultation,  by  all  the  judge*. 
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K  F.  Treadwett)  for  appellant,  said  that  by  the  last  addition 
made  to  §  317  of  the  Code,  the  court  had  power  to  require  secu- 
rity for  costs  from  the  plaintiff  »in  all  the  cases  mentioned  in  the 
section.  The  cases  mentioned  in  the  section  were  suits  by  an 
executor,  administrator,  or  trustee ;  he  therefore  insisted  that 
in  all  such  suits  the  court  was  bound,  upon  motion,  to  require 
the  security,  provided  it  appeared  that  the  defendant  would 
probably  lose  his  costs  unless  it  were  given.  Here  the  affida- 
vits which  he  had  read  alleged  that  the  estate  was  insolvent,  and 
the  allegation  is  not  denied. 

Packard,  contra. 

Oaxlet,  Ch.  J. — The  section  upon  which  the  defendant's 
counsel  relies  declares  in  terms  that  an  executor,  &c,  shall  not 
be  personally  liable  for  costs,  except  for  mismanagement  or 
bad  faith  in  the  action.  No  mismanagement  or  bad  faith  is 
imputed  to  this  plaintiff.  It  is  not  pretended  that,  should  he 
£ail  in  the  suit,  it  is  at  all  probable  that  a  judgment  for  costs 
could  be  obtained  against  him.  By  granting  this  motion, 
therefore,  in  the  form  in  which  it  is  made,  we  shall  render  the 
plaintiff  personally  liable  for  costs  from  which  the  Code  declares 
he  shall  be  exempt.  To  render  him  liable  upon  a  bond  or 
undertaking,  when  he  cannot  be  rendered  liable  by  a  judgment, 
would  be  to  defeat  the  intention  of  the  Legislature  in  his  favor. 
It  would  be  a  virtual,  though  indirect,  repeal  of  the  law.  We 
are  clearly  of  opinion,  that  the  discretionary  power  which  is 
given  to  the  court  can  only  be  exercised  when  it  is  rendered 
probable,  that  a  judgment,  directing  the  plaintiff  to  pay  the 
costs,  will  be  given ;  and  that  the  security,  when  required,  must, 
in  all  cases,  be  made  to  depend  upon  the  judgment, — that  is,  by 
its  terms  is  not  to  be  valid,  unless  such  a  judgment  shall  be 
rendered.  We  are  also  of  opinion,  that  the  security  ought  not 
to  be  required,  even  when  the  estate  is  insolvent,  unless  it  also 
appears  that  the  plaintiff  is  himself  insolvent.  When  he  is 
solvent,  the  judgment  will  be  a  sufficient  security. 

When  the  Legislature  says  that  the  court  "  may  "  exercise  a 
certain  power,  the  word  "  may "  will,  in  some  cases,  be  con- 
strued as  imperative ;  but  never  when,  as  in  the  present  case, 
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the  words  "  in  its  discretion  "  are  added.  The  power  is  then 
discretionary,  in  the  fullest  sense  of  the  term.  We  are  not 
prepared  to  say  in  what  cases  the  broad  discretion,  which  has 
been  given  to  us  by  the  section  under  consideration,  will  be 
exercised ;  but  we  are  satisfied  that  cases  in  which  it  can  pro- 
perly be  exercised  will  rarely  occur. 

The  order  appealed  from  is  affirmed,  with  $10  costs  to  the 
plaintiff,  to  abide  the  event 
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The  words,  "  any  instrument  for  the  payment  of  money  only,"  in  §  1 52  of  the  Code 
of  1861,  mean  an  instrument  which,  on  its  face,  is  evidence  of  the  debt  which 
is  claimed  to  be  due. 

Hence,  when  not  only  the  instrument  itself  but  extrinsic  facts,  are  necessary  to  be 
proved  to  enable  the  plaintiff  to  recover,  the  existence  of  these  facts,  as  consti- 
tuting in  part  the  cause  of  action,  must  be  averred  in  the  complaint 

A  promissory  note,  in  a  suit  against  an  endorser,  is  not  an  instrument  for  the 
payment  of  money  only,  since,  to  enable  the  holder  to  recover,  a  regular  de- 
mand of  payment  and  notice  of  refusal  are  necessary  to  be  proved. 

Hence,  a  complaint  against  an  endorser  containing  no  averment  of  these  facts,  is 
bad  upon  demurrer. 

(Before  Dueh,  J.) 
At  Special  Term,  Oct  10,  1852. 

The  action  was  against  the  defendant  Schmidt  as  the  maker, 
and  Bloomingdale  as  the  endorser,  of  a  promissory  note  for 
$150.  The  complaint  set  forth  a  copy  of  the  note,  and  averred 
that  it  was  duly  endorsed  to  the  plaintiff  before  it  became  due, 
but  contained  no  averment  that  it  had  been  duly  presented  for 
payment  to  the  maker,  and  that  due  notice  of  its  dishonor  by 
him  had  been  given. 

To  this  complaint,  Bloomingdale,  the  endorser,  demurred. 

O.  A.  Mayer>  for  the  defendant,  cited  5  How.  Prac.  Ca.  6. 
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P.  T.  Joachvmsm)  contra,  cit^ed  5  How.  Pr.  Ca.  109. 

Dues,  J. — As  it  seemed  to  me  that  the  demurrer  raised  a 
new  and  important  question  of  pleading  under  the  Code,  I  have 
consulted  my  brethren,  and  they  concur  in  the  opinion  that  1 
now  give. 

The  case  turns  entirely  upon  the  construction  to  be  given  to 
a  clause,  which  appears  for  the  first  time  in  the  amended  Code 
of  1851.  Hence,  the  two  cases  of  Spdmcm  v.  Wader ,  and  Gay  v. 
Paine  (5  How.  P.  Rep.  6  id.,  p.  107),  which  were  cited  on  the 
hearing,  have  no  application,  since  they  were  both  decided  before 
the  clause  in  question  was  enacted.  In  the  revision  of  1851, 
it  was  added  to  §  162,  which  provides,  that  the  performance  of 
a  condition  precedent  may  be  averred  in  general  terms,  and  the 
words  added  are  as  follows :  "  In  an  action  or  defence  founded 
upon  an  instrument  for  the  payment  of  money  only,  it  shall  be 
sufficient  for  a  party  to  give  a  copy  of  the  instrument,  and  to 
state  that  there  is  due  to  him  thereon  from  the  adverse  party,  a 
specified  sum  which  he  claims." 

The  question  now  to  be  determined  is,  whether  a  negotiable 
promissory  note,  within  the  true  meaning  of  this  provision,  and 
as  against  the  endorser,  is  an  instrument  for  the  payment  of 
money  only.  If  it  is,  the  complaint  is  sufficient,  and  the  de- 
murrer must  be  overruled  ;  if  it  is  not,  the  general  rule  that  a 
complaint  must  set  forth  all  the  facts  which  constitute  the  cause 
of  action,  all  which  he  is  bound  to  prove  in  order  to  main- 
tain his  suit  (Oarvey  v.  Fowler,  4  Sandford,  666),  must  prevail, 
and  the  demurrer,  consequently,  be  sustained. 

The  words  "  an  instrument  for  the  payment  of  money  only,"  if 
strictly  and  literally  construed,  mean .  an  instrument  which 
creates  no  obligation  on  the  part  of  the  person  who  is  sought 
to  be  charged,  other  than  for  the  payment  of  money ;  which 
contains  on  his  part,  no  other  promise,  stipulation,  or  covenant, 
whatever;  but  the  consequences  of  this  literal  construction  are 
so  unreasonable  that  we  cannot  believe  that  it  expresses  truly 
the  intent  of  the  framers  of  the  Code  and  of  the  Legislature. 
A  contract  in  writing  for  the  building  of  a  house  between  the 
owner  and  builder,  is,  on  the  part  of  the  owner,  an  instrument 
for  the  payment  of  money  only,  although  the  payments  to  be 
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made  by  him,  invariably  depend  upon  the  completion  of  the 
whole  or  of  portions  of  the  work  by  the  bnilder.  Hence,  if 
the  clause  in  question  is  applicable  to  such  a  contract,  as  it 
must  be,  if  its  literal  construction  be  adopted,  it  will  be  suffi- 
cient for  the  builder,  in  an  action  against  the  owner,  to  set  forth 
in  his  complaint  a  copy  of  the  agreement,  followed  by  an 
averment,  that  there  is  due  to  him  thereon  from  the  defendant 
a  specified  sum  which  he  claims,  without  averring  the  comple- 
tion of  the  whole  or  any  part  of  the  work  he  had  stipulated  to 
perform ;  or  to  state  the  proposition  in  a  more  general  form, 
it  will  never  be  necessary,  in  an  action  founded  upon  a 
written  agreement,  to  aver,  either  generally  or  specially,  the. 
performance  of  a  condition  precedent,  although  the  liability  of 
the  defendant  for  the  payment  of  the  sum,  which  is  claimed  to 
be  due,  depends  solely  upon  its  performance. 

It  may  be  said,  that,  in  judging  of  the  character  of  an  instru- 
ment we  must  look  at  the  stipulations  of  both  the  parties,  and 
hence  that  an  agreement  which  binds  either  party  to  the  perform- 
ance of  any  act,  other  than  the  payment  of  money,  is  not  an  instru- 
ment for  the  payment  of  money  only  within  the  meaning  of 
the  Code  ;  but  this  construction  by  no  means  removes  the  diffi- 
culty that  I  feel,  in  assenting  to  the  construction  which  the 
plaintiff's  counsel  urged  me  to  adopt.  There  is  a  large  class 
of  contracts,  strictly  unilateral,  in  which  the  liability,  and  that 
a  liability  for  the  payment  of  money,  of  the  only  party  who  is 
bound,  depends  alone  on  the  happening  of  a  contingent  event, 
and  to  all  these,  according  to  the  argument,  this  new  provision 
"  of  the  Code  must  be  construed  to  apply.  A  policy  of  insur- 
ance, for  example,  contains  no  stipulations  on  the  part  of  the 
assured,  and  it  is  only  for  the  payment  of  money  that  it  binds 
the  underwriter.  Hence,  in  an  action  upon  a  policy,  if  it  must 
be  held  to  be  "  an  instrument  for  the  payment  of  money  only," 
it  will  not  be  necessary  to  aver  in  the  complaint,  even  the 
happening  of  a  loss,  much  less  the  time  when,  the  place  where, 
or  the  peril  from  which  it  occurred.  It  will  be  sufficient  to 
set  forth  the  policy,  and  to  aver  that,  by  force  of  the  instru- 
ment, the  sum  which  is  claimed  is  due  from  the  defendants; 
and  these  remarks  equally  apply,  not  only  to  every  form  of  in- 
surance, but,  with  rare  exceptions,  to  every  contract  of  indem- 
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nity.  That  the  Legislature  meant  that  the  clause  in  question 
should  be  applied  to  such  cases  is  most  improbable,  and  it  is 
quite  incredible,  that  the  authors  of  the  Code  meant  to  sanc- 
tion a  mode  of  pleading,  so  loose,  and  vague,  and  indefinite,  so 
utterly  barren  of  the  information  that  ought  to  be  given,  -as  to 
be,  in  reality,  more  objectionable  than  any  of  the  ancient  forms 
of  pleading,  which  they  determined  to  abolish.  A  construction 
that  can  only  be  justified  by  attributing  this  intention  to  them 
or  to  the  Legislature,  I  cannot  hesitate  to  reject. 

Nor  is  tliis  construction  necessary  to  be  adopted,  in  order  to 
give  effect  to  this  new  provision  of  the  Code.  I  am  satisfied 
that  its  intended  purpose  will  be  fully  answered,  by  limiting  it 
to  the  cases,  in  which  the  obligation  created  by  an  instrument 
for  the  payment  of  money  only,  is  not  only  certain,  but  simple  and 
absolute ;  and  to  effect  this,  the  word  "  only  "  may  well  be  under- 
stood to  mean,  not  merely  exclusive  of  any  other  promise  or 
stipulation,  but  free  from  any  condition  or  contingency.  In 
my  judgment,  the  clause  is  only  applicable,  where  the  instru- 
ment set  forth  in  a  complaint,  is  upon  its  face  evidence  of 
the  debt,  which  is  claimed  to  be  due,  evidence,  not  merely  of 
the  right  of  the  plaintiff  to  recover,  but  of  the  liability  of  the 
defendant  to  pay,  so  that,  in  all  cases,  where  proof,  not  merely 
of  the  instrument  itself,  but  of  extrinsic  facts,  is  necessary  to  be 
given,  the  existence  of  the  facts  must  be  averred  in  the  com- 
plaint. It  is  this  construction  that  was  virtually  adopted  by 
this  court,  in  the  case  of  Lord  v.  Gheesebrough  (4  Sand.  696), 
in  which  it  was  held  that,  in  an  action  by  die  endorsee  of  a 
promissory  note,  against  the  maker,  the  transfer  and  delivery 
of  the  note  to  the  plaintiff  must  be  distinctly  averred.  The 
very  ground  of  this  decision  was,  that  when  the  right  of 
the  plaintiffs  to  maintain  the  suit,  depends  upon  something 
more  than  the  instrument  itself,  the  additional  facts  must  be 
averred  in  the  complaint.  Applying  the  principle  to  the 
case  before  me,  it  necessarily  follows,  that  the  demurrer  must 
be  allowed.  The  instrument  set  forth  in  the  complaint,  is  no 
evidence  of  a  debt  due  from  the  defendant  who  demurs.  A 
negotiable  note,  although  endorsed,  contains  no  promise  of  pay- 
ment on  the  part  of  the  endorser,  since,  unless  we  resort  to  the 
contract,  which  the  law  implies,  the  endorsement  is  nothing 
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more  than  an  order  upon  the  maker  of  the  note,  to  pay  its  con- 
tents to  its  lawful  holder.  Let  it  be  admitted  that,  the  same 
effect  most  be  given  to  the  instrument,  as  if  the  contract  which 
the  law  implies,  were  expressed  in  terms,  the  contract  of  the 
endorser  is  not,  like  that  of  the  maker,  an  absolute  promise  to 
pa j  the  note  at  maturity.  It  is  a  promise  to  pay,  provided  the 
payment  shall  first  have  been  properly  demanded  of  the  maker, 
and  due  notice  of  his  neglect  or  refusal  shall  have  been  given. 
Such  demand  of  payment,  and  notice  of  dishonor,  or  a  state- 
ment of  facts  by  which  they  are  excused,  the  plaintiff  must 
prove  upon  the  trial,  and  the  facts  thus  necessary  to  be  proved, 
as  they  constitute  in  part  the  cause  of  action,  must  be  averred  in 
the  complaint.  The  averment,  according  to  the  decision  of  the 
supreme  court,  in  Gay  v.  Paine,  may  now  be  made,  in  general 
terms,  but  in  some  form,  general  or  special,  it  is  indispensable. 
I  am  not  prepared  to  say,  that  a  complaint,  in  which  it  is 
omitted,  may  not,  in  some  cases,  be  amended  upon  the  trial, 
but  I  must  hold,  that  it  is  bad  upon  demurrer. 

A  single  topic  remains  to  be  noticed.  It  was  strongly 
urged  by  the  counsel  for  the  plaintiff,  that  the  new  provision 
in  the  Code  was  intended  by  the  Legislature,  as  a  mere 
re-epactment,  with  only  a  necessary  change  of  form,  of  the 
former  statute,  which  permitted  a  promissory  note,  or  bill 
of  exchange,  to  be  given  in  evidence,  under  the  money  counts, 
provided  a  copy  had  been  axfnexed  to  the  declaration,  when 
served,  and  it  was  therefore  insisted,  that  in  suits  upon  these 
instruments,  no  averment  that  the  Legislature  had  judged  to  be 
unnecessary,  ought  now  to  be  required.  Some  force  might  be 
justly  allowed  to  those  considerations,  had  the  provision  in  the 
Code  been  confined  to  negotiable  paper ;  but  it  is  not  thus  limited, 
and  we  have  no  right  to  narrow  the  construction  of  the  general 
terms  that  are  used,  nor  to  give  to  them  any  other  than  an 
uniform  and  consistent  interpretation.  We  cannot  adopt  a  rule 
in  relation  to  negotiable  paper,  different  from  that,  which  all 
must  see,  and  the  counsel  admitted,  it  would  be  our  duty  to 
follow,  in  an  action  upon  a  policy  of  insurance.  Hie  words  of 
the  Code  include  every  instrument  for  the  payment  of  money 
only.  There  can  be  but  one  proper  definition  of  such  an  instru- 
ment   To  all  contracts  that  die  definition  embraces,  the  provi- 
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sion  must  be  applied,  and  to  none  that  it  excluded.  It  has  been 
shown,  that  it  excludes  the  contract  of  an  insurer,  and  it  must, 
exactly  for  the  same  reasons,  exclude  that  of  an  endorser. 

The  defendant  is  therefore  entitled  to  judgment,  but  the 
plaintiff,  upon  the  payment  of  $10  costs,  may  amend  the 
complaint,  and  ten  days  are  allowed  him  for  that  purpose. 


Habthouse  v.  Hikers. 

Where,  on  examination,  supplementary  to  execution,  it  appeared  that  the  judg- 
ment debtor  was  a  public  carman,  was  a  house-holder,  and  had  a  family  for 
which  he  provided,  and  had  "  one  horse,  a  harness,  and  cart,"  held  that  they 
were  exempt  from  execution,  and  came  within  the  definition  of  the  word  foam, 
as  used  in  the  act  of  1842,  ch.  167 
(At  Chambers,  Oct  28, 1858.) 

Judgment  was  had  against  the  plaintiff  for  costs  of  the  action. 
On  proceedings  supplementary  to  execution,  the  examination 
disclosed  that  he  .was  a  public  carman,  was  a  house-holder,  and 
had  a  family  for  which  he  provided,  and  had  "  one  horse,  a 
harness,  and  cart,"  which  were  exempt  from  execution,  provided 
they  came  within  the  proper  definition  of  the  word  "  team." 
Defendant  insisted  that  the  cart  was  not  exempt,  moved  for  a 
receiver,  and  that  the  cart  be  delivered  over  to  the  receiver. 

BoswoBfTH,  J. — (On  consultation  with  all  the  other  judges  of 
the  court)  A  team  is  "  two  or  more  horses,  oxen,  or  other 
beasts,  harnessed  together  to  the  same  vehicle  for  drawing,  as 
to  a  coach,  chariot,  wagon,  cart,  sled,  sleigh,  and  the  like. — 
"Webster's  Die,  unabridged.  Team-work  is  "work  doncf by  a 
team,  as  distinguished  from  personal  labor." — Id. 

The  object  of  exempting  the  team  of  a  house-holder,  was 
doubtless  to  enable  him  to  do  team-work.  Horses,  without 
harness  or  vehicle,  would  be  of  but  little  service  relatively. 
Morse  v.  Keyes,  6  How.  P.  R  18,  21,  concedes  that  a  "  har- 
ness" is  within  the  meaning  of  the  word  team,  but  not  the 
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vehicle  to  which  the  team  may  be  harnessed.  This  concession 
seems  to  be  a  consequence  of  the  definition  given  by  the  court 
of  the  word  "  team."  The  court  said :  "  A  team  is  said  to  be 
two  or  more  horses  or  oxen  harnessed  together."  I  think  Web- 
ster's definition  better  accords  with  the  common  understanding 
of  the  meaning  of  the  word. 

However  inartificial  the  expression  may  be,  yet  the  phrase, 
"a  one-horse  team,"  is  often  used,  and  expresses  a  clear  idea  to 
the  common  mind.  Unless  the  word  "  team,"  as  used  in  the 
act  of  1842,  ch.  157,  includes  that,  then  a  single  horse,  harness, 
and  cart,  would  not  be  exempt,  though  used  together  by  a 
house-holder  as  a  team,  to  do  team-work,  and  though  necessary 
for  the  support  of  his  family. 

I  think  a  team,  within  the  meaning  of  that  act,  means  horses 
or  oxen  harnessed  to  a  vehicle,  and  includes  the  three,  and  that 
though  there  be  but  a  horse,  harness;  and  cart,  instead  of  two 
horses,  harness,  and  a  wagon,  they  are  exempt  from  execution, 
if  of  less  value  than  $150,  and  are  -necessary  for  the  owner's 
support,  he*  being  a  house-holder,  or  having  a  family  for  which 
he  provides. 

Under  a  contrary  construction,  the  act,  so  far  as  it  exempts 
a  team,  would  have  practically  no  application  to  this  city.  The 

of  the  act. 

I  think  it  is  exempt  from  execution,  and  the  motion  for  a 
receiver,  and  that  the  cart  of  the  plaintiff  be  delivered  to  such 
receiver,  is  denied.  (Yide  Hutchinson  v.  Ohamberlm,  11  Leg. 
Ob.  248.) 


Bowman  v.  Sheldon. 

There  may  be  a  reference  of  any  specific  question  in  any  action  where  the  taking 
of  a  long  account  is  necessary. 

An  attorney,  who  has  an  action  pending  against  a  client  for  professional  services, 
may  have  a  reference  for  the  purpose  of  ascertaining  what  amount  of  compen- 
sation he  is  entitled  to,  as  attorney,  for  services  and  disbursements  in  the  suits 
which  he  has  conducted  for  the  defendant 
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The  reference  in  such  a  ease  will  be  analogous  to  the  former  practice,  in  relation 
to  the  taxation  of  costs,  where  the  question  of  retainer  and  the  ultimate  right 
of  the  attorney  to  recover  is  reserved. 
The  amount  thus  reported  will  not  necessarily  be  the  limit  of  such  recovery. 
(At  Chambers.    Campbell,  J.) 
Oct  28,  1858. 

The  facts  appear  in  the  opinion  of  the  judge. 

Bcnoman,  in  person. 

A.  UhderhiU,  for  defendant 

Campbell,  J.  (with  the  concurrence  of  all  the  judges). — This 
action  was  commenced  to  recover  compensation  from  the  de- 
fendant for  attorney  and  counsel  fees  and  disbursements  in 
general  suits  and  proceedings  in  different  courts.  The  plaintiff 
having  been  required  by  the  defendant  to  tax  his  attorney's 
bills,  procured  the  taxation  of  several  of  them.  On  application 
to  one  of  the  justices  of  the  Supreme  Court  to  tax  p  bill  where 
the  costs  accrued  since  the  Code,  the  justice  declined  doing  so, 
on  the  ground  that  there  was  no  authority  to  tax  costs  given  by 
the  Code,  except  when  they  enter  into  the  judgment,  and  that 
in  such  cases  they  are  adjusted  by  the  clerk.  For  the  purpose 
of  obtaining  a  taxation  or  adjustment  of  this  bill,  and  some 
other  bills  of  small  amounts  in  old  suits,  the  plaintiff  now 
applies  for  a  reference. 

It  was  objected  by  the  defendant  that  there  was  now  no  such 
thing  as  taxation  of  attorneys'  costs  as  between  attorney  and 
client;  that  the  attorney's  compensation  depended  upon  an 
agreement  express  or  implied;  and  that  an  action  by  him 
against  his  client  was  like  all  other  actions  for  services  render- 
ed, and  if  the  trial  of  such  action  would  involve  the  examina- 
tion of  a  long  account,  it  must  take  the  usual  course,  and  the 
whole  action  and  all  the  issues  be  referred.  To  such  reference 
the  plaintiff  objected,  insisting  upon  his  right  to  try  the  issues 
as  to  his  retainer,  and  the  compensation  to  which  he  was  en- 
titled for  counsel  fees,  before  a  jury. 

The  first  sub-division  of  §  271  of  the  Code  provides,  that  the 
court  may  order  a  reference  "  where  the  trial  of  an  issue  of  fact 
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shall  require  the  examination  of  a  long  account  on  either  side, 
in  which  case  the  referee  may  be  directed  to  hear  and  decide 
the  whole  issue,  or  to  report  upon  any  specific  question  of  fact 
involved  therein."  Now  one  of  the  questions  of  feet  in  this 
case  is,  what  amount  of  compensation  the  plaintiff  would  be 
entitled  to  for  his  services  as  attorney,  and  for  his  disbursements 
in  the  various  suits  which  he  may  have  prosecuted  or  defended 
for  the  defendant,  provided  he  shall  on  the  trial  establish  his 
right  to  recover.  Strictly  speaking,  now,  as  between  attorney 
and  client,  there  are  no  taxable  costs.  The  compensation  of 
the  attorney  depends  upon  agreement,  express  or  implied,  with 
his  client  But  compensation  is  given  to  the  client,  if  success- 
ful in  the  litigation,  for  these  very  services  rendered  by  the 
attorney ;  and  in  ordinary  cases,  perhaps,  the  implied  agree- 
ment would  be,  that  the  attorney  should  be  entitled  to  recover 
the  same  compensation  from  his  client.  I  see  no  difficulty, 
therefore,  in  cases  like  the  present,  in  ordering  a  reference,  fe 
the  purpose  of  ascertaining  what  amount  of  compensation  an 
attorney  may  be  entitled  to  for  his  services  and  disbursements, 
provided  he  shall  afterwards,  on  the  trial,  establish  his  right  to 
recover.  The  reference  in  such  case  would  be  analogous  to  the 
former  practice  in  relation  to  the  taction  of  costs  between 
attorney  and  client,  which  only  settled  the  amount,  and  not  the 
right  to  recover.  As  the  law  now  is,  such  amount  may  not 
always  be  the  limit  of  the  recovery,  It  may  perhaps,  on  the 
trial,  be  enlarged  or  diminished  by  the  jury.  But  by  such 
reference,  the  taking  of  a  long  account  on  the  trial  would  be 
prevented.  The  motion  for  such  a  reference  is  therefore  grant- 
ed, but  without  costs  to  either  party, 


Bkewsteb  a*d  others  v.  Hodges  ahd  Pbgk. 

October  29th, 

The  questions  raised  turned  upon  the  proper  construction  of 
1 219  of  the  Code,  and  the  judges  consulted  by  Campbell,  J,, 
were  all  of  opinion  that,  upon  a  motion  to  dissolve  m  injunction 

D.— L  89 
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order  granted  during  the  pendency  of  an  action  under  the  last 
clause  of  that  section,  the  only  question  to  be  considered  is, 
that  of  fraudulent  intent.  Affidavits  denying  the  debt  sworn  to 
by  the  plaintiff,  cannot  properly  be  received.  They  were  also 
of  opinion,  that  the  effect  of  the  temporary  injunction,  that  can 
alone  be  properly  granted  in  such  a  case,  is  not  to  restrain  any 
removal  or  disposition  whatever' of  the  defendant's  property, 
but  only  such  a  removal  or  disposition  with  an  intent  to  de- 
fraud creditors.  The  words  of  the  clause  under  consideration 
are,  "when  during  the  pendency  of  an  action,  it  shall  appear  by 
affidavit,  that  the  defendant  threatens,  or  is  about  to  remove 
or  dispose  of  his  property  with  intent  to  defraud  his  creditors,  a 
temporary  injunction  may  be  granted  to  restrain  such  removal 
or  disposition." 


Nii.es  v.  Linpslev, 

"Where  the  claim  of  title  to  real  property  arises  on  the  pleadings,  and  the  plain- 
tiff recovers  a  verdict,  he  is  entitled  to  costs  of  course. 

If  the  defendant  puts  the  title  in  issue  and  compels  the  plaintiff  to  prepare  to 
prove  it*  he  cannot  relieve  himself  from  the  liability,  by  admitting  the  title  on 
the  trial 

The  only  evidence  that  can  be  received  as  to  whether  or  not  '<  the  title  came  in 
question  at  the  trial,"  is  the  certificate  of  the  judge  who  tried  the  cause. 

*  October,  1852. 

TH19  was  an  action  of  trespass  upon  real  estate.  The  com- 
plaint alleges  that  in  1847,  and  until  the  time  of  the  commence- 
ment of  the  action,  the  plaintiff  was  seized  in  fee  simple  and 
possessed  of  fifteen  lots  in  the  19th  ward  of  the  city  of  New 
York. 

That  in  1850,  the  defendant  unlawfully  entered  upon  the  lots 
and  carried  away  a  large  quantity  of  e%rth,  which  was  itself 
valuable,  and  also  injured  the  market  value  of  the  lots  by  de- 
facing them. 

The  answer  denies  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  plaintiff's  ownership,  and  then  alleges 
that  the  defendant  bought  the  earth,  and  obtained  leave  to 
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enter  and  cart  away,  from  an  alleged  agent  of  the  plaintiff, 
whom  he  paid  for  the  same,  and  denies  that  he  (defendant) 
damaged  die  lots. 

It  appears  from  the  pleadings  that  the  plaintiff  was  not  in  the 
actual  possession  at  the  time  of  the  trespass. 

The  cause  came  on  for  trial  on  the  19th  day  of  October,  1852, 
before  the  chief  justice,  and  the  plaintiff  recovered  a  verdict  for 
six  cents. 

The  plaintiff's  attorney  noticed  lps  costs  for  adjustment,  when 
the  defendant's  attorney  obtained  an  order  to  show  cause  on 
the  26th  October  why  an  order  should  not  be  granted  "  direct- 
ing the  clerk  not  to  enter  judgment  against  the  defendant  for 
any  costs  of  the  plaintiff,  but  that  he  adjust  the  defendant's 
costs  in  the  action  and  enter  judgment  therefor  in  his  favor 
against  the  plaintiff," 

K  L.  FwnokeT)  for  the  motion. 

1.  No  claim  of  title  to  real  property  arises  on  the  pleadings. 
The  defendant  did  not  in  his  answer  make  any  claim  of  title  to 
the  lots,  nor  did  he  dispute  the  plaintiff's  title ;  on  the  contrary, 
both  points  of  defence  raised  by  the  answer,  viz.  that  "  defend- 
ant entered  by  permission  of  plaintiff's  agent ;"  and,  2d,  that 
"  other  trespassers,  and  not  defendant,  caused  any  injury  that 
was  done,"  both  necessarily  and  expressly  assume  that  the  title 
was  vested  in  the  plaintiff, 

2.  On  the  trial  plaintiff's  title  was  admitted. 

3.  The  mere  fact  that  the  action  was  for  a  trespass  on  lands, 
does  not  entitle  plaintiff  to  costs.  There  must  be  "  a  claim  of 
titlte,"  or  an  issue  involving  a  dispute  as  to  title  arising  on  the 
pleadings,  or  called  in  question  at  the  trial,  and  a  recovery  on 
that  question.  {Bwrhcms  v.  TibbUs,  7  How.  Prf  R.  74,  77.) 

This  was  not  the  case  here.  Defendant  failed  to  prove  the 
authority  of  the  agent,  and  plaintiff  had  a  verdict  for  breaking 
his  close. 

The  answer  of  leave  from  an  agent,  and  an  attempt  to  prove. 
it,  expressly  admit  plaintiff's  title ;  then  he  cannot  have  costs 
if  he  recover  less  than  fifty  dollars.  (  WiokAam  v.  Sedey,  18 
Wend.  «49.) 
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Other  authorities-  show  that  plaintiff  cannot  have,  but  most 
pay  costs.  (Broum  v.  Mayers,  7  Wend.  495 ;  Chandler  v.  Day, 
10  Wend.  563 ;  Kom  v.  JTo^  6  Hill,  44.) 

W.  W.  JUtleSj  contra. 

1.  A  perfect  issue,  on  the  question  of  title,  was  raised  by  the 
pleadings  (Code,  §  149),  and  the  subsequent  allegation  that  de- 
fendant committed  the  acts  complained  of,  by  authority  of  an 
alleged  agent  of  plaintiff,  does  not  do  away  with  that  issue ;  for 
aught  the  court  knows  he  was  agent  for  plaintiff,  who  was  sub- 
landlord, or  even  a  tenant  of  the  owner. 

2.  The  alleged  points  of  defence  do  not  "  assume  that  plaintiff 
was  owner;"  a  tenant  in  actual  possession  may  maintain  an 
action  for  trespass,  &c. 

3.  In  this  case,  however,  we  also  sue  for  an  injury  to  the  free- 
hold ;  in  such  case  possession  is  not  sufficient 

We  must,  therefore,  allege  and  prove  title,  or  fail  as  to  that 
part  of  the  case. 

4.  It  is  admitted  by  the  pleadings  that  the  plaintiff  was  not 
in  the  actual  possession ;  then  he  could  have  no  verdict  at  all 
except  by  alleging  and  proving  title. 

The  claim  of  title,  therefore,  necessarily  arose  upon  the  plead- 
ings.   The  counsel  cited  11  Wend.  639  and  19  id.  509. 

Dura,  J. — I  am  inclined  to  think  that  the  certificate  of 
the  justice  who  tried  the  cause,  is  the  only  evidence  I  can  re- 
ceive as  to  whether  or  not  "  the  title  came  in  question  at  -the 
trial"  I  must,  therefore,  in  the  absence  of  that,  confine  myself 
to  the  pleadings. 

I  am  of  opinion  that  the  question  of  title  arises  upon  th& 
pleadings  within  the  meaning  of  the  statute.  It  is  directly  put 
in  issue  by  the  first  portion  of  the  complaint  and  answer.  The 
allegation  in  a  subsequent  part  of  the  answer,  that  defendant 
went  upon  the  lots  by  leave  of  the  plaintiff's  agent,  does  not 
do  away  with  the  effect  of  that  issue.  As  the  plaintiff  was 
compelled  to  come  prepared  to  prove  title,  the  admission  of  his 
title  by  defendant  at  the  trial  ought  not  to  deprive  him  of  his 
right  to  costs;  and  even  could  I  adopt  the  defendant's  present 
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construction  of  his  answer,  I  think,  that  having  taken  issue  upon 
the  claim  of  ownership  in  the  complaint,  he  is  estopped  from 
denying  that  the  plaintiff  was  bound  to  prove  title  upon  the 
trial.  If  he  meant  by  his  answer  to  admit  the  title,  he  should 
not  have  made  the  issue. 
The  motion  must  therefore  be  denied  with  costs. 

The  Chief  Jtjstioe,  Campbell  and  Boswobth,  Justices,  con- 
curred, (a.) 


Anonymous. 

In  an  action  against  husband  and  wife,  for  a  tort  committed  by  the  wife,  neither 
can  be  arrested. 

At  Chambers,  October,  1852.  Upon  an  application  to  Mr. 
Justice  Campbell}  for  an  order  of  arrest  against  a  husband  and 
wife,  in  an  action  for  an  assault  and  battery  charged  to  have 
been  committed  by  the  wife  alone,  he  was  of  opinion  that  the 
general  words  of  the  Code  permitting  the  arrest  of  a  female  for 
"  a  wilful  injury  to  person,  character,  or  property"  (§  178),  have 
not  altered  the  rule  of  the  common  law,  which  exempts  a  mar- 
ried woman  from  arrest  in  all  cases  whatever ;  and  he  was  also 
of  opinion  that  the  Code,  in  its  reasonable  construction,  does  not 
authorize  the  arrest  of  the  husband  in  any  action  founded  solely 
either  upon  the  contract,  or  tort  of  the  wife.  He  therefore 
denied  wholly  the  application. 

The  other  judges  upon  consultation  approved  his  decision. 


(a.)  Ex  reUOkme  W.  W.  Niles,  Esq. 
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Gbobge  Bridge  v.  Ira  F*  Payson  and  Thos.  V.  BoasB8.(a.) 

A  denial  of  the  jurisdiction  of  the  court,  in  an  answer,  most  show,  that  the  court 
had  no  jurisdiction  when  the  suit  was  commenced.  Henoe,  in  an  action  against 
joint  debtors,  commenced  before  the  amended  Code  of  1851  was  in  force,  an 
answer  denying  the  jurisdiction  of  the  court,  upon  the  ground,  that  one  of  the 
defendants  was  a  non-resident*  and  that  the  summons  had  not  been  served 
upon  him,  was  bad,  as  showing  not  an  original  want  oi  jurisdiction,  but  only 
that  all  the  necessary  parties  frrere  not  yet  before  the  court 

(At  Special  Term,  Oct  9,  30 :  1852.) 

Tms  cause  was  originally  commenced  against  Ira  F.  Payson 
alone,  and  the  complaint  alleged  a  sale  of  goods  to  him  in  the 
usual  form. 

The  answer  denied  the  indebtedness,  and  also  alleged  that  if 
the  defendant  was  indebted,  it  was  for  goods  sold  to  Ira  F. 
Payson  &  Co.,  a  firm  in  Michigan,  and  that  the  firm  was  com- 
posed of  the  above  defendants. 

On  these  pleadings  the  cause  was  tried,  and  a  verdict  rendered7 
for  the  plaintiff. 

On  a  bill  of  exceptions  taken  at  the  .trial  the  defendant 
appealed  from  the  judgment  to  the  general  term,  where  the ' 
judgment  of  the  special  term  was  reversed  with  costs. 

Leave  was  given  to  the  plaintiff  to  amend,  by  making  Thomas 
V.  Eogers  a  party  defendant  at  any  time  within  twenty  days. 

The  plaintiff'  availed  himself  of  the  permission,  and  the 
amended  complaint  was  against  both  defendants  for  goods  sold 
and  delivered  in  the  usual  form,  and  claimed  $456^,  with 
interest. 

This  complaint  was  verified  in  November,  1851.  In  January, 
1852,  the  defendant  Payson  put  in  a  separate  answer  to  the 
amended  complaint,  which  contained, 

1st.  A  denial  upon  information  and  belief  of  the  indebtedness. 

2d.  As  a  separate  defence,  that  the  defendant  Rogers  resided 
at  Flint,  in  Michigan,  and  had  not  been  served  with  a  summons 
in  the  city  of  New  York,  and  therefore  that  this  court  has  no 
jurisdiction  of  the  action. 

(a)  Reported  «  relatione  H.  Brewster,  Esq. 


f 
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To  the  second  defence  containing  new  matter,  the  plaintiff 
replied  that  Ira  F.  Payson  was  a  resident  within  the  city  and 
county  of  New  York)  and  the  summons  Was  served  on  him,  and 
issued  against  Thomas  Y.  Rogere,  and  endeavors  made  to  serve 
it  on  him  up  to  May  16th,  1852,  and  that  he  could  not  be  found 
in  the  city,  and  that  by  statute,  Payson  was  bound  to  answer, 
and  that  consequently  the  court  had  jurisdiction.  This  reply' 
was  verified  on  the  18th  day  of  May,  1852. 

The  defendant  Payson  demurred  to  the  reply,  and  specified 
as  a  ground  of  demurrer,  that  the  action  was  commenced  before 
the  amendment  of  the  statute  referred  to,  and  therefore  the  reply 
was  insufficient,  &c. 

JS.  H.  Pierson;  in  support  of  the  demurrer,  insisted  that  by 
the  Code  of  1849,  §  33,  this  court  had  no  jurisdiction  of  this 
action,  and  that  the  statute  passed  after  the  answer  and  before  the 
reply,  could  have  no  application  to  this  suit. 

H.  Brewster^  contra^  made  the  following  points : — 

1.  That  this  being  matter  in  abatement,  could  not  be  set  up 
after  answering  on  the  merits. 

2.  That  as  a  complaint  may  be  served  with  the  summons, 
the  defendant  served  cannot  go  out  of  the  complaint  and  answer 
mere  matter*  of  practice  which  should  properly  be  raised  on 
motion. 

3.  That  as  to  Rogers  the  suit  was  not  commenced,  the  service 
of  summons  being  the  commencement,  and  that  as  service  in 
May,  1852,  would  give  full  jurisdiction,  therefore,  after  the 
amendment  to  §  33,  in  1852,  the  suit  was  correctly  in  court,  and 
could  proceed  under  §  127  of  the  Code. 

By  the  Coubt.  Dues,  J. — In  the  view  that  I  have  taken  of  this 
case,  it  will  not  be  necessary  for  me  to  express  my  opinion  on 
the  question  decided  in  Gardener  et  al.  v.  Clark  (6  Prac.  B. 
449),  where  the  Supreme  Court  held,  that  the  same  order  of 
defences  obtained  now  as  under  the  old  system  of  pleading. 

Our  former  decision  in  this  case,  by  which  I  am  bound,  pro- 
ceeded upon  the  contrary  doctrine,  namely,  that  all  the  defences 
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upon  which  the  party  relies,  whether  operating  in  abatement 
or  in  bar,  must  be  set  up  in  the  same  answer.  (Bridge  V. 
Pat/son,  5  Sandford,  210.)  It  is  a  different  question  in  what 
order  the  issues  so  made  are  to  be  tried,  and  that  question  is 
not  now  raised. 

The  subject  matter  of  this  suit,  so  far  as  the  nature  of  the 
action  is  concerned,  has  always  been  within  the  jurisdiction  of 
this  court,  and  the  residence  of  the  parties  did  not.  necessarily 
deprive  this  court  of  jurisdiction ;  for,  all  that  the  former  Code 
required  in  case  of  non-residence  was  a  personal  service  of  the 
summons,  within  the  city  of  New  York. 

There  was  nothing  in  the  Code  that  required  the  service  on 
all  the  defendants  on  the  same  day,  or  within  any  specific  time, 
or  that  the  service  on  the  non  resident  debtor  should  first  be 
made,  and  as  the  complaint  may  be  served  with  the  summons, 
it  cannot  show  whether  such  service  has  been  made. 

If  the  defendant  who  had  been  served  thought  there  was 
unreasonable  delay  in  proceeding  to  serve  the  other  defendant, 
he  could  apply,  under  §  274  of  the  Code,  to  dismiss  the  com* 
plaint  for  want  of  prosecution. 

If  the  plaintiff  chose  to  bring  the  case  to  a  final  trial,  and  it 
appeared  that  under  this  statute,  such  steps  had  not  been  taken 
as  vested  this  court  with  jurisdiction  to  dispose  of  the  cause,  we 
have  held  that  the  complaint  should  be  dismissed. 

But  if  the  right  of  serving  the  summons  on  Thomas  V .  Rogers, 
when  he  should  be  found  in  New  York,  existed  at  the  time  the 
answer  of  Pay  soil  was  put  in,  then  the  feet  that  it  had  not  been 
yet  served,  did  not  necessarily  deprive  the  court  of  jurisdiction 
in  this  particular  case,  and  there  is  nothing  in  the  answer  going 
to  show  that  the  plaintiff  had  not  such  right. 

By  allowing  the  amendment  to  bring  him  in,  this  court  at 
general  term,  had  previously  decided,  that  it  was  then  in  time 
to  make  such  service  as  would  give  the  court  jurisdiction,  and 
if  so,  I  certainly  cannot  decide  on  demurrer,  that  a  delay  of 
twenty  or  sixty  days  to  find  the  party,  made  it  too  late  to  take 
the  proper  steps  thereafter  to  bring  the  party  within  the  juris- 
diction of  the  court 

In  other  words,  the  proper  service  by  which,  and  by  which 
alone,  the  jnrisdkrion  of  this  court  over  the  persons  and  subject 
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matter  would  become  perfect,  is  a  matter  of  practice,  and  is  not 
the  proper  subject  of  defence  in  the  answer.  This  question 
must  be  raised  in  a  different  way  when  the  want  of  due  diligence 
or  sufficiency  of  any  excuse  can  be  considered. 

This  part  of  the  answer  beirfg  therefore  bad,  judgment  must 
be  rendered  for  the  plaintiff  on  this  demurrer. 

This  makes  it  unnecessary  to  pass  upon  the  question  as  to  the 
effect  upon  this  suit,  of  the  recent  amendment  of  the 
Code. 

If  the  service  upon  Rogers  in  the  city  of  New  York,  at  the 
time  the  amendment  took  effect,  would  have  been  effectual  to 
clothe  the  court  with  j  Jurisdiction,  and  I  think  it  would,  I  incline 
to  the  opinion  that  the  amendment,  which  now  makes  the  service 
on  one  joint-debtor  in  the  city  sufficient  to  confer  jurisdiction, 
dispenses  with  further  efforts  to  serve  the  absent  party,  and  con* 
fere  jurisdiction  on  the  court  to  determine  the  cause. 

The  defendant,  however,  can  hereafter  raise  the  question  in 
such  form  as  he  may  be  advised,  and  when  it  comes  properly 
before  the  court,  that  point  can  be  determined. 

Judgment  for  plaintiff,  on  the  demurrer,  with  costs  to  be 
allowed,  as  costs  in  the  cause* 

(Affirmed  upon  consultation  by  all  the  judges.) 


E.  AND  R.   RlOH  V.   J.  HUSSON,  IMPLEADED  WITH  LyWOH. 

Suits  commenced  before  the  Code  are  excepted  from  the  repeal  of  all  former 

statutes  in  relation  to  costs. 
In  such  suits  the  right  to  costs,  and  the  amount  to  be  recovered,  depend  upon  the 

statutory  provisions  in  force  when  the  Code  was  enacted— except  in  relation  to 

those  subsequent  proceedings  to  which  the  Code  may  apply. 
A  proceeding  in  a  suit  means  an  act  necessary  to  be  done  to  attain  a  given  end, 

and  the  definition  neither  includes  the  right  to  recover  costs  nor  the  amount  to 

be  recovered. 
The  plaintin^  in  an  action  cotmncpoed  Iwfove  the  Code,  Jiasring  rihtifnart  a  vetdki 
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for  $50  only,  held,  that  the  defendant,  under  the  R.  &,  was  entitled  to  recover 
costs. 
Held,  also,  that  no  judgment  for  the  defendant  for  his  costs,  haying  been  entered 
by  the  direction  of  the  judge  who  tried  the  cause,  or  by  the  court,  the  judg- 
ment entered  was  irregular. 
For  this  and  other  irregularities,  judgment  set  aside  with  costs  of  motion. 
(General  Term.    Before  Oaklet,  C.  J.,  Dun  and  Campbell,  J. J.) 
Oct  20,  1852. 

This  was  an  action  of  assumpsit,  commenced  before  the 
Code,  against  the  defendants  as  partners.  It  was  transferred 
from  the  Supreme  Court,  and  since  the  transfer  two  new  trials 
had  been  granted,  and  upon  the  third  trial  the  plaintiff  obtain- 
ed a  verdict  for  $50,  for  which  sum,  with  six  cents  costs,  judg- 
ment in  his  favor  was  then  entered.  Under  the  Code  a  plain- 
tiff who,  in  an  action  for  the  recovery  of  money,  obtains  a 
judgment  for  $50,  is  entitled  to  full  costs,  but  in  a  case  governed 
by  the  provisions  of  the  R.  S.,  unless  the  plaintiff  recovers  more 
than  $50,  the  defendant  is  entitled  to  costs.  The  attorney  for 
the  defendant,  believing  that  his  client  was  entitled  to  a  judg- 
ment for  costs,  procured  the  bill  which  he  claimed  to  be  taxed 
by  a  judge,  and  deducting  from  its  amount  as  taxed,  the  $50 
for  which  the  jury  had  rendered  a  verdict  for  the  plaintiff, 
without  any  direction  or  order  of  the  court,  or  of  a  judge, 
entered  a  judgment  for  the  balance  in  favor  of  the  defendant 
No  notice  of  any  of  these  proceedings  was  given  to  the  plain- 
tiff's attorney,  and  the  defendant's  attorney,  apprehensive  that 
for  this  reason  his  judgment  was  irregular,  then  served  a  copy 
of  his  bill  of  costs  and  notice  of  its  taxation,  upon  receiving 
which  the  plaintiff's  -attorney  obtained  an  order  staying  his 
proceedings,  and  requiring  him  to  show  cause  why  the  judg- 
ment he  had  entered  should  not  be  set  aside  and  the  clerk  be 
directed  to  adjust  the  costs  in  favor  of  the  plaintiff. 

The  motion  was  first  heard  by  the  Chief  Justice  at  chambers, 
and  his  decision  was  now  brought  before  the  general  term. 

A.  Wight  for  plaintiff. 

K  Samdfcrd  for  defendant 

By  the  Coubt.    Dubs,  J. — As  there  can  be  no  vested  right 
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in  the  costs  during  the  pendency  of  a  suit,  both  the  right  to 
recover  them  and  the  amount  to  be  recovered  must  depend 
upon  the  legal  provisions  which*  are  in  force  when  a  judgment 
is  obtained.  It  is  for  this  reason  that  it  has  been  frequently 
decided  that  a  change  of  statutory  provisions  in  relation  to  costs 
is  just  as  applicable  to  existing  as  to  future  suits,  and  pari 
ratione  the  same  construction  must  be  given  to  a  repeal. 

The  303d  section  of  the  Code  declares  that  "  all  statutes  es- 
tablishing or  regulating  the  costs  or  fees  of  attorneys  in  civil 
actions,  are  repealed,"  and  unless  the  operation  of  these  words 
is  restricted  by  other  provisions  in  the  Code,  or  by  subsequent 
legislation,  the  repeal  must  doubtless  be  construed  to  embrace 
existing  suits  so  as  to  deprive  each  party  of  any  right  to  costs 
therein,  in  any  event,  as  against  the  other.  It  is  hardly  possible, 
however,  to  believe  that  such  was  the  intent  of  the  authors  of 
the  Code  and  of  the  Legislature,  and  we  are  satisfied  that  an 
exception  in  favor  of  suits  then  pending  and  undetermined, 
which  it  must  have  occurred  to  them  was  reasonable  and  just, 
is  created  by  section  eight  in  the  introductory  part  of  the  Code. 
That  section  declares  that  the  second  part  of  the  act,  which 
includes  section  303,  "  relates  to  civil  actions  commenced  in 
the  courts  of  this  state  after  the  1st  day  of  July,  1848,  except 
when  otherwise  provided  therein)"  plainly  meaning  except  such 
provisions  as  are  declared  in  terms  to  relate  to  suits  previously 
commenced.  This  general  declaration  of  the  intent  of  the 
Legislature,  controls  and  directs  the  interpretation  of  every 
section  and  sentence  in  the  second  part  of  the  Code ;  and  we 
see  no  reason  for  doubting  that  it  is  just  as  applicable  to  a 
simple  repeal  by  which  existing  suits  would  otherwise  be 
affected,  as  to  new  and  positive  enactments.  Section  303  must 
therefore  receive  the  same  construction  as  if  the  words  "  except 
in  relation  to  suits  commenced  on  or  before  the  1st  day  of  July, 
1848,"  had  immediately  followed  the  words  "  are  repealed." 

It  was  insisted,  however,  by  the  learned  counsel  for  the 
plaintiff,  that  although  this  suit  may  be  saved  from  the  sweep- 
ing repeal  in  §  303,  still  the  costs  which  are  recoverable  are 
not  regulated  by  the  statutory  provisions  which  were  in  force 
on  the  1st  July,  1848,  but  that  there  is  another  section  in  the 
Code  which  is  applicable  to  this  case,  and,  by  a  reference  to 
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which,  the  questions,  which  party  is  entitled  to  costs. and  the 
amount  of  those  costs,  must  alone  be  determined. 

The  section  upon  which  the  counsel  relied,  is  §  459,  by 
which  the  provisions  of  the  Code  are  made  applicable  to  future 
proceedings  in  suits  previously  commenced  in  the  following 
cases: 

1.  Where  there  has  bedn  no  pleading,  to  the  pleadings,  and 
all  subsequent  proceedings. 

%  2.  Where  there  is  an  issue  of  law  or  of  fact,  or  any  other 
question  of  fact  to  be  tried,  to  the  trial  and  all  subsequent  pro- 
ceedings. 

3.  After  a  judgment  or  order,  to  the  proceedings. to  enforce, 
vacate,  modify,  or  reverse  it,  including  the  costs  of  an  appeal. " 

It  is  to  the  second  class  of  these  cases  that  this  suit  belongs, 
and  the  argument  of  the  counsel  was  that  the  entry  of  judg- 
ment and  the  adjustment  or  taxation  of  costs  are  proceedings 
in  the  cause  which  necessarily  involve  the  questions  of  the 
right  to  costs,  and  their  amount,  and  that,  as  these  proceedings 
are  governed  by  the  Code,  it  is  only  by  its  provisions  that  the 
questions  which  they  involve  can  be  determined ;  and,  upon 
this  ground,  he  contended  that  the  right  of  the  plaintiff  to 
recover  the  costs,  which  the  Code  gives,  is  exactly  the  same  as 
if  the  suit  had  not  been  cdmmenced  at  all  until  the  Code  was 
enacted. 

It  is  evident  that  the  argument  of  the  counsel  proceeded  en- 
tirely upon  the  force  which  he  attributed  to  the  term  "  proceed- 
ing," and  it  would  be  unanswerable,  could  we  assent  to  the  inter- 
pretation that  he  wished  us  to  adopt ;  but  we  cannot  assent  to 
it  The  word  "  proceeding,"  both  in  its  popular  use  and  in  its 
technical  application,  has  a  definite  meaning,  which  we  cannot 
alter  or  enlarge.  It  means,  in  all  cases,  the  performance  of  an 
act,  and  is  wholly  distinct  from  any  consideration  of  an  abstract 
right.  A  proceeding  in  a  civil  action  is  an  act  necessary  to  be 
done  in  order  to  attain  a  given  end.  It  is  a  prescribed  mode 
of  action  for  carrying  into  effect  a  legal  right,  and  so  far  from 
involving  any  consideration  or  determination  of  the  right,  pre- 
supposes its  existence :  the  proceeding  follows  the  right.  The 
rules  by  which  proceedings  are  governed,  are  rules  of  proce- 
dure;  those  by  which  rights  are  established  and  defined,  rules 
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of  law.  It  is  the  law  which  gives  a  right  to  costs  and  fixes 
their  amount  It  is  procedure  which  declares  when  and  by 
whom  the  costs,  to  which  a  party  has  a  previous  title,  shall  be 
adjusted  or  taxed,  and  when,  and  by  whose  direction,  a  judg- 
ment in  his  favor  shall  be  entered. 

The  sense  of  the  legislature  that  the  word  "proceeding"  does 
not  ex  vi  termdni  include  costs,  is  clearly  shown  by  the  addition 
in  the  third  subdivision  of  the  section,  of  the  words  "  including 
the  costs  of  an  appeal ;"  the  addition  was  made  because  it  was 
believed  to  be  necessary — because  without  it  the  costs  of  an 
appeal  would  not  have  been  covered.  There  would  have  been 
a  similar  addition  in  relation  to  the  costs  of  the  suit,  in  the 
second  subdivision,  had  that  subdivision  been  intended  to 
include  them ;  the  omission  proves  that  they  were  meant  to 
be  excluded ;  Expressio  vaiivs  exchmo  alterius. 

We  are,  therefore,  clearly  of  opinion,  that  the  right  of  the 
defendants  to  costs  is  not  at  all  affected  by  the  provisions  of 
the  Code,  but  depends  entirely  upon  the  statutory  provisions 
that  were  in  force  when  the  Code  was  adopted.  When  the 
jury  rendered  their  verdict  for  the  plaintiff  for  $50  only,  the 
counsel  for  the  defendants  might  have  moved  for  an  entry  of 
judgment  in  his  favor,  and  had  the  application  then  been  made, 
we  doubt  not  that  the  necessary  direction  would  have  been 
given,  but  no  such  direction  was  then  given,  or  has  since  been 
obtained;  there  is  no  order  of  the  court,  or  of  a  judge,  upon 
which  the  judgment  as  entered  was  founded.  It  is  true  that 
the  clerk,  when  the  verdict  was  rendered,  in  the  exercise  of 
the  power  given  to  him  by  §  249  of  the  Code,  as  amended  in 
April,  1852,  might  have  entered  judgment  in  favor  of  the  de- 
fendant for  his  costs,  but  it  does  not  appear  that  any  such  entry 
was  then,  or  has  since  been  made.  Hence  the  proceedings  of 
the  defendant's  attorney  in  perfecting  a  judgment  in  the  man- 
ner he  has  done,  were  plainly  unauthorized  and  irregular. 
They  are  so  in  our  judgment,  even  if  tested  by  the  rules  of 
practice  that  formerly  prevailed  (3  Wend.  308 ;  12  Id.  216) ;  they 
are  a  fortiori  under  the  Code,  by  the  provisions  of  which  it 
appears  to  be  certain  that  they  ought  to  have  been  regu- 
lated. 

The  motion  to  set  aside  the  judgment  as  irregular  is  there- 
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fore  granted,  with  $10  costs,  but  we  cannot  direct  an  adjust- 
ment of  the  costs  in  favor  of  the  plaintiff.  For  the  reasons 
that  have  been  given,  he  has  no  title  to  the  costs  which  he 
claims,  and  whether  he  has  lost  them  by  the  deficiency  of  the 
proof,  or  a  mistake  of  the  jury,  we  have  no  power  to  relieve 
him. 


Upon  a  subsequent  application,, made  by  the  defendant  at 
chambers,  the  clerk  was  directed  to  enter  judgment  in  favor 
of  the  defendant  for  his  costs,  and  the  plaintiff's  verdict  for 
$50,  and  $20  costs,  which  the'  defendant,  upon  former  motions, 
had  been  ordered  to  pay,  were  directed  to  be  offset. 

The  decision  was  made  by  Boswqbth,  J.,  and  approved  by 
the  other  judges. 


Bacon  v.  Reading, 
appeal  from  an  order. — stat  of  proceedings. 

Although  no  security  is  required  upon  an  appeal  from  an  order,  yet  suoh  an 
appeal  does  not  operate  as  a  stay  of  proceedings— when  a  stay  is  desired,  until 
the  determination  of  the  appeal,  it  must  be  obtained  by  a  special  order. 
(Before  Oaklet,  Ch.  J.    Nov.  1852.) 

In  this  case  a  motion  for  a  new  trial,  upon  the  ground  that 
the  verdict  was  against  evidence,  had  been  denied  at  special 
term,  and  the  defendant  appealed  from  the  order  to  the  general 
term.  After  notice  of  the  appeal  had  been  given,  the  plaintiff 
entered  judgment  upon  the  verdict,  a  stay  of  proceedings, 
which  had  been  granted  when  the  case  was  made,  having 
ceased,  by  the  terms  of  the  order,  upon  the  refusal  of  a  new 
trial.  The  counsel  for  the  defendant  moved,  at  chambers,  to 
set  aside  the  judgment  as  irregular. 

Oaklet,  0.  J. — I  have  consulted  with  my  brethren  and  we 
arc  all  of  opinion  that,  although  no  security  is  requisite  to  be 
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given  upon  an  appeal  from  an  order,  according  to  our  decision 
in  Allen  v.  Johnson,  2  Sand.  S.  0.  R.  629,  it  is  a  mistake  to 
suppose  that  because  the  appeal  without  security  is  valid,  it  can 
operate  per  se  as  a  stay  of  proceedings ;  nor  is  there  a  single  word 
in  our  former  decision  to  warrant  such  a  conclusion.  When  a 
stay  of  proceedings,  until  the  determination  of  an  appeal  from 
an  order,  is  desired,  it  must  be  obtained  by  a  special  order,  and 
regularly,  the  application  for  that  purpose  ought  tx>  be  made  to 
the  judge  by  whom  the  original  motion  was  decided. 

The  349th  section  of  the  Code  of  1851  specifies  an  order  grant- 
ing or  refusing  a  new  trial  as  one  of  those  from  which  an  appeal 
may  be  taken ;  but  we  cannot  apply  to  such  an  appeal  a  dif- 
ferent rule  from  that  which  has  invariably  been  followed  in 
relation  to  every  other  class  of  orders  which  the  section  enume- 
rates. It  has  certainly  never  been  supposed  that  an  appeal  from 
an  order  dissolving  an  injunction,  or  discharging  a  defendant 
from  arrest,  propria  vigore,  revives  the  injunction  or  continues 
the  imprisonment ;  but  if  such  is  not  the  effect  of  an  appeal  in 
these  cases,  I  cannot  say  that  in  any  other  it  suspends  the  exe- 
cution of  the  order,  or  the  performance  of  any  act,  which  is  its 
legal  consequence.  If  it  cannot  restore  a  dissolved  injunction,  it 
cannot  revive  a  stay  of  proceedings  that  ceased  when  the  order 
was  made.  It  follows  that  the  plaintiff,  in  entering  his  judg- 
ment, was  entirely  regular. 

It  is  true  that  the  motion  to  set  aside  the  judgment  is,  in  a 
measure,  countenanced  by  the  case  of  Emerson  v.  Bwrney,  6 
How.  Pra<j.  R.  32,  but  the  observations  of  the  learned  judge  in 
that  case  do  not  appear  to  be  sustained  by  the  authorities,  and 
are  plainly  repugnant  to  the  established  practice  in  chancery  in 
relation  to  appeals  from  interlocutory  orders. 

The  motion  to  set  aside  the  judgment  is  denied,  but  without 
costs,  and  I  think  it  reasonable  to  grant  a  stay  of  execution 
upon  the  judgment  until  the  determination  of  the  appeal. 
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Forrester  v.  Wilson. 

The  court  win  relieve  a  tenant*  upon  equitable  terms,  against  whom  a  judgment 
of  dispossession,  under  the  act  authorising  summary  proceedings  to  recover  the 
possession  of  land,  had  been  obtained  by  surprise.  In  such  a  ease  an  injunction 
restraining  the  landlord  from  executing  a  warrant  of  dispossession  will  be 
granted  upon  the  payment  into  court*  by  the  tenant*  of  the  rent  claimed  to  be 
due. 

Not.  20, 1853. 

This  case  came  before  the  Chief  Justice,  at  chambers,  upon 
a  motion  to  show  cause  why  an  injunction  should  not  issue 
restraining  the  defendant  from  executing,  as  landlord,  a  warrant 
of  dispossession  against  the  plaintiff,  as  tenant,  for  the  non-pay- 
ment of  a  quarter's  rent  The  ground  of  the  application  was, 
that  the  judgment  upon  which  the  warrant  was  grounded,  had 
been  obtained  by  surprise,  and  that  the  plaintiff  had  an  equita- 
ble set-off  to t the  demand  for  rent;  the  plaintiff,  however,  offered 
to  pay  into  court  all  the  rent  that  was  claimed  to  be  due. 

The  Chief  Justice,  after  consultation  with  the  other  judges, 
granted  the  injunction  as  prayed  for,  upon  the  condition  of  the 
immediate  payment  of  the  rent  as  claimed  by  the  defendant 

The  ground  of  the  decision  was,  that  as  the  magistrate,  by 
the  issuing  of  the  warrant,  was  fundus  officio,  the  plaintiff, 
unless  by  the  interposition  of  a  court  of  equity,  would  be  re- 
mediless. 

C.  A.  JBwrhmgy  for  plaintiff. 

H.  P.  Fe&*endeny  for  defendant 

Vide  tf^v.Par^8Sand.S.O.B. 662;  Moffat  v. Smithy 
1  Barb.  Sup.  0.  R.  65. 

Upon  appeal  this  decision  was  affirmed  at  general  term. 


CASES  OF  PRACTICE,  &a  695 


Jtardell  v.  Burdell 


BlTBDELL,   AdHDTISTBATOB,  V.  BlTBDELL 

Where  a  deposition  taken  de  bene  erne  19  not  filed  within  ten  days,  as  directed  by 
the  statute,  the  court  may  order  it  to  be  filed  nunc  pro  tunc. 
(At  Special  Term,  Nor.  1862.) 

James  Bukqell  was  examined  on  the  1st  of  July,  1852,  de 
bene  esse,  as  a  witness  on  the  part  of  the  plaintiff,  pursuant  to  2 
R.  S.  §  892.  Defendant's  attorney  was  duly  served  with  the 
order  for,  and  attended  at  such  examination  and  cross-examined 
the  witness.  When  the  deposition  was  concluded  and  certified, 
plaintiff's  attorney  handed  it  to  his  olerk,  directed  him  to  make 
a  copy  of  it,  file  the  original  within  the  ten  days,  and  serve 
notice  on  defendant's  attorney  that  it  was  so  filed.  The  clerk 
copied  it,  and,  on  the  10th  of  July,  by  mistake,  filed  with  the 
clerk  of  the  court  the  copy  instead  of  the  original,  and  gave 
notice  to  defendant's  attorney  that  the  original  was  duly  filed. 
On  the  17th  instant  the  mistake  was  first  discovered. 

Plaintiff's  attorney,  on  an  order  to  show  cause,  and  on  affi- 
davits showing  these  facts,  and  that  the  witness  resides  in 
Michigan,  and  is  now  absent  from  the  State,  moves  for  an  order 
directing  the  deposition  to  be  filed  now,  as  of  the  10th  of  July, 
1852.  The  motion  is  opposed  on  the  ground  that  filing  of  it 
within  the  ten  days  is  a  statutory  pre-requisite  to  its  admissi- 
bility as  evidence ;  that,  not  having  beep,  so  filed,  it  is  not  a 
deposition,  and  that  the  court  has  no  power,  by  ordering  it  filed 
mmcjpro  tune j  to  make  it  evidence.  That  the  statute  must  be 
literally  and  strictly  complied  with,  or  the  whole  proceeding  is 
a  nullity.  That  the  court  has  no  power  to  dispense  with  a 
condition  imposed  by  statute.  - 

8.  Sanxay,  for  plaintiff.  , 

A.  F.  Smith,  for  defendant. 

Boswobth,  J.-— All  the  proceedings  preliminary  to  the  taking 
of  the  deposition  conform  strictly  to  the  provisions  of  the 
statute.    The  defendant's  attorney  was  present  upon  the  exami- 
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nation  of  the  witness,  and  cross-examined  him.  It  was  certified 
by  the  officer  before  whom  the  examination  was  had,  on  the 
day  the  examination  took  place.  Within  ten  days  thereafter, 
a  copy  of  the  deposition  was  (by  mistake)  filed  instead  of  the 
original.  At  the  earliest  moment  after  the  mistake  was  dis- 
covered, the  plaintiff  moves  the  court  for  an  order  directing  it 
to  be  filed  nimc  pro  tunc.  It  is  clear  that  th'e  order  should  be 
granted,  unless  the  filing  of  the  deposition  within  ten  days  after 
it  was  taken  is  made,  by  statute,  an  indispensable  condition  to 
its  admissibility  as  evidence. 

I  do  not  think  the  statute  necessarily  requires  such  a  con- 
struction. The  5th  section  prescribes  how  the  examination 
shall  be  conducted.  Section  6th  declares  that,  "  such  deposi- 
tion" shall  be  read  to  and  subscribed  by  the  witness,  shall  be 
certified  by  the  officer  taking  the  same,  "  and,  within  ten  days 
thereafter,  shall  be  filed  in  the  office  of  the  clerk  of  the  court 
in  which  such  action  shall  be  depending." 

The  words  "duch  deposition,"  as  used  in  §  6,  mean  the 
unfiled  and  uncertified  deposition  spoken  of  in  §  5.  Section  7 
declares  that  "  such  deposition  "  or  a  certified  copy  of  it,  may 
be  given  in  evidence  on  the  trial  by  either  party.  The  words 
"such  deposition,"  as  used  in  §  7,  evidently  contemplate  a 
deposition  certified  and  filed,  but  do  they  neoessarily  mean 
that  it  cannot  be  read  unless  it  has  been  filed  within  the  ten 
days? 

No  provision  is  made  for  its  custody  during  the  ten  days. 
The  right  is  given!  to  either  party  to  read  it  on  the  trial ;  unless 
the  provision  that  it  must  be  filed  in  ten  days  can  be  regarded 
as  directory  merely,  then  it  will  be  in  the  power  of  the  party 
at  whose  instance  it  is  taken,  if  the  testimony  is  unfavorable  to 
him,  to  deprive  the  other  party  of  all  benefit  from  it,  by  omitting 
to  file  it  within  the  ten  days. 

A  construction  involving  such  consequences,  should  not  be 
given  unless  imperatively  required.  Section  6th  is  evidently 
designed  as  much  for  the  benefit  of  the  opposite  party,  as  of  the 
one  at  whose  instance  the  deposition  is  taken. 

Section  8  specifies  what  facts,  on  being  satisfactorily  proved, 
will  prevent  the  reading  of  the  deposition.  An  omission  to  file 
it  within  the  ten  days  is  not  one  of  the  enumerated  objections. 
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Prior  to  the  adoption  of  the  Code,  there  were  but  four  clerks 
of  the  Supreme  Court.  If  a  witness  had  been  duly  examined 
de  bene  esse,  so  short  a  period  before  the  circuit  that  there  was 
not  time  to  file  it  with  a  clerk  of  the  court  before  the  cause  was 
reached,  and,  in  the  mean  time,  the  witness  had  died,  could  it 
be  read  on  the  trial,  or  would  it  be  necessary  to  put  the  cause 
over  the  circuit  that  it  might  be  filed,  to  entitle  the  party  taking 
it  to  have  it  read  ?  I  do  not  thinl  that  the  statute  imposes  such 
a  condition  as  a  right  to  read  the  deposition  in  evidence. 

This  case  is  distinguishable  from  Jackson,  ex  dem.  v.  Hobby, 
80  J.  E.  857,  and  Richardson  v.  Gere,  21  Wend.  156. 

Jackson  v.  Hobtoy  presented  the  question  whether  the  deposi- 
tion of  a  witness  taken  by  virtue  of  a  commission  under  1  R. 
S.  519-520,  §  11,  could  be  read  before  it  had  been  filed  with  the 
clerk  of  the  court,  and  it  was  held  that  it  could  not.  That 
statute  provided,  that  when  the  commission  and  deposition 
were  sent  by  an  agent,  he  "  should  deliver  the  same  to  one  of 
the  judges  of- the  court,"  who  was  required,  after  taking  the 
affidavit  of  the  agent,  "  to  deposit  the  said  commission  and 
Return  with  the  said  affidavit  in  the  office  of  the  clerk  of  the 
said  court" 

The  section  further  provided  that  "  every  such  deposition, 
being  so  taken  and  returned,  shall  be  allowed  and  read,"  &c. 
'  The  court  held,  that  the  words  "  being  so  returned  "  could 
not  be  satisfied  with  anything  less  than  an  actual  filing  of  the 
deposition  by  the  officer,  and  in  the  manner  prescribed ;  that 
the  judge  was  made  one  of  the  officers  for  completing  the  re- 
turn ;  and  that,  in  legal  and  common  parlance,  a  commission 
was  not  returned  until  deposited  in  the  office  ip.  which  it  was 
returnable. 

But  §  7  of  2  R  S.  892,  contains  no  such  words.  It  does  not 
say  that  such  deposition,  on  "  being  so  filed,"  may  be  read.  It  . 
directs  it  to  be  filed,  and  allows  the  party  ten  days,  as  a  matter 
of  course,  in  which  to  file  it,  but  does  not  say  that  he  shall  not 
be  permitted  to  read  it,  and  does  not  seem  to  contemplate  that 
he  may  defeat  the  right  of  the  opposite  party  to  read  it,  by 
failing  to  file  it  within  the  ten  days. 

Richardson  v.  Gere  presented  the  question  whether  a  depo- 
sition taken  by  commissi  wider  3  R.  St  §  393,  §  11-31,  which 


628  OASES  IN  THE  SDPERIOE  COTJET. 


Burdell  v.  Burdeli. 


had  been  actually  filed,  could  be  read.  The  officer  who  allowed 
the  interrogatories  did  not  direct  upon  the  commission  "in  what 
manner"  it  should  be  returned,  which  §  23  requires  to  be  done. 
He  directed  it  to  be  returned  to  the  clerk  of  Tompkins  Co.,  but 
omitted  to  direct  in  what  manner.  It  was  returned  to  him  by 
mail.  He  took  it  from  the  post-office  and  filed  it.  Nelson,  Ch. 
J.,  said,  "  "Without  the  direction  provided  for  by  the  act,  I  do 
not  see  how  a  return  can  be  legally  made  at  all ;  for,  in  the 
absence  of  it,  there  is  no  mode  recognised  by  the  law.  The 
commission  would  be  nugatory  in  this  respect.  But  it  is  clear 
that  the  return  by  mail  is  admissible  only  by  the  permission  of 
the  officer  in  the  exercise  of  his  discretion."  ' 

Section  31  provides  that  "  the  examinations  and  depositions 
taken  under  a  commission  issued,  executed,  and  returned,  as 
herein  directed,"  may  be  used  in  evidence,  &c.  This  was  not 
returned  as  directed,  for  no  direction  had  been  given  as  to  the 
manner  of  returning  it;  The  statute  required  such  direction  to 
be  given  on  the  commission  itself.  This,  necessarily,  must  be 
done  before  the  witnesses  are  examined, 

I  do  not  think  that  either  of  those  cases  decides  any  principle 
applicable  to  this.  / 

Even  if  it  was  apparent  that  the  statute  imposed,  as  a  condi- 
tion to  the  right  to  read  a  deposition,  that  it  should  be  filed 
within  ten.  days  after  it  was  taken,  it  is  by  no  means  clear  that 
the  Code  has  not  conferred  on  the  court  ample  power  to  grant 
the  relief  sought. 

Section  174  declares  that  the  court,  in  its  discretion,  "  may 
supply  an  omission  in  any  proceeding."  The  obvious  meaning 
of  this  phrase  is,  that  the  court  may  supply  any  omission  in  any 
proceeding  which,  by  law,  may  be  taken  in  the  progress  of  an 
action.  The  previous  part  of  the  section  gave  power  to  allow 
"  any  act  to  be  done  after  the  time  limited  by  the  Code,"  and 
the  section  is  made  applicable  to  pre-existing  suits.  (Act  of 
June  11, 1849,  §  2,  sub.  1.)  Hence,  if  this  suit  had  been  com- 
menced prior  to  the  Code,  the  authority  to  grant  the  relief 
sought  would  seem  to  be  unquestionable.  The  section  having 
given  the  fullest  power  in  respect  to  proceedings  regulated  by 
the  Code,  and  the  same  power  over  pending  suits,  and  it  being 
possible  that,  in  new  suits,  there  might  be  a  failure  to  conform 
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proceedings,  regulated  entirely  by  the  Revised  Statutes,  to  all 
the  requirements  of  such  statutes,  further  power  was  given,  in 
the  most  comprehensive  terms,  to  "supply  an  omission  in  any 
proceeding  "  which  might  be  required  to  promote  the  ends  of 
justice. 

The  filing  of  a  copy  instead  of  the  deposition  itself  is  a  mere 
omission  of  a  thing  which  the  statute  directed  to  be  done.  It 
occurred  by  mistake,  and  contrary  to  the  intent  of  the  plaintiff's 
attorney.  The  filing  of  it  now,  instead  of  on  the  10th  of  July, 
and  as  of  that  date,  can  do  no  possible  harm  to  the  defendant. 
It  is  but  doing  what  he  was  notified  at  the  time  had  then  been 
done,  and  what,  for  aught  that  appears,  he  supposed  had  been 
done,  until  the  plaintiff's  attorney  informed  him  of  the  discovery 
of  the  mistake. 

I  am  of  the  opinion  that  the  court  may  order  the  deposition 
to  be  filed  now,  as  of  the  10th  of  July,  1852 ;  and  that,  on  being 
so  filed,  it  will  be  as  available  to  either  party  as  if  it  had  been 
actually  filed  on  that  day.  An  order  to  that  effect  may  be 
entered. 

This  opinion  was  read  to  and  approved  by  all  the  judges. 


Jeroliman  and  another  v.  Cohen. 

Ah  order  directing  a  complaint  to  be  amended  in  certain  particulars  does  not 
preclude  the  plaintiff  from  serving  an  amended  complaint,  containing  new 
and  material  allegations,  provided  the  time  for  amending;  as  of  course,  has  not 
expired. 

The  complaint,  however,  so  amended,  must  not  contain  any  matter  that  by  the 
prior  order  was  directed  to  be  stricken  out. 

But  mmble  that,  when  an  amended  complaint  has  been  served  in  conformity  to 
an  order,  it  cannot  be  again  amended  without  leave  of  the  court,  although  the 
time  for  amending,  as  of  course,  may  not  have  expired. 

A  complaint  seeking  damages  for  the  breach  of  an  agreement,  may  also  require, 
that  an  agreement  in  writing,  relating  to  the  same  transaction,  whioh  the  plain- 
tiff was  induced  to  sign  by  fraud,  may  be  reformed,  so  as  to  correspond  with 
the  agreement  set  forth,  of  which  the  breach  is  alleged. 


A 
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It  Is  no  objection,  that  the  reformation  of  a  written  contract  is  a  matter  purely  of 

equitable  cognizance,  since,  under  §  169  of  the  Code,  as  last  amended,  legal  and 
equitable  causes  df  action,  when  thejr  arise  out  of  the  same  transaction,  may  be 
united 

The  summons  and  complaint  were  served  on  the  13th  of  May. 
1852.  On  the  26th  of  June,  an  otfder  whs  made  on  defendant's 
motion,  and  after  hearing  counsel  for  both  parties*  which 
directed  that  specific  parts  of  the  complaint  be  stricken  out,  as 
"irrelevant  and  redundant,"  and  that  other  certain  parts  be 
made  more  definite  and  certain ;  and  denied  so  much  of  defend- 
ant's motion  as  asked  to  have  certain  other  portions  stricken 
out,  and  still  other  portions  made  more  definite  and  certain. 
The  order  of  the  26th  of  June  specified  no  time  within  which 
the  plaintiffs  were  to  make  their  complaint  more  definite  and 
certain. 

On  the  first  of  November,  the  plaintiffe  served  an  amended 
complaint,  which  contains  most  of  the  matter  directed  by  the 
order  of  June  26th,  to  be  stricken  from  the  original  complaint. 
In  addition  to  stating  the  contract  as  it  was  set  out  in  the  origi- 
nal complaint,  it  alleges  that  a  written  agreement  was  executed, 
from  which  material  promises  on  the  part  of  defendant  were 
omitted ;  and  avers  that  the  plaintifla  were  induced  by  the 
fraud  of  the  defendant  to  execute  it  in  that  form ;  and  prayi 
among  other  things,  in  addition  to  the  relief  as  first  prayed,  that 
defendant  may  be  held  to  the  same  liability  that  would  exist, 
if  the  promises  alleged  to  have  been  omitted,  were  in  fact  con- 
tained in  the  written  agreement  that  was  executed  by  the 
parties. 

The  defendant  now  moves  to  set  aside  the  amended  complaint 
for  irregularity,  on  the  grounds  that  it  was  not  served  in  time, 
and  contains  matter  ordered  to  be  stricken  from  the  original 
complaint,  and  that,  under  the  form  of  an  amended  complaint, 
a  new  complaint  on  a  different  cause  of  action  has  been  intro- 
duced. 

&  H.  B.  Judah,  for  defendant 

Chat.  P.  KirUandy  for  plaintiffs. 

Bobwobth,  J. — (All  the  judges  having  been  consulted,  and 
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assenting  to  the  decision  made.)  Is  the  amended  complaint 
irregular,  solely  on  the  ground  that  it  was  not  served  in  time  ? 
A  complaint  may  be  once  amended,  by  the  party  of  course,  at 
any  time  before  the  period  for  answering  it  expires  (Code,  § 
172),  or  at  any  time  within  twenty  days  after  the  service  of  an 
answer  or  demurrer. 

The  time  for  answering  the  complaint  has  not  expired.  The 
defendant  is  entitled  to  twenty  days  in  which  to  answer  it  after 
it  shall  have  been  made  more  definite  and  certain,  as  directed 
by  the  order  of  the  26th  of  June. 

That  order  does  not  preclude  the  plaintiff  from  making  an 
amendment  in  other  respects  than  those  specified  in  it.  Within 
the  time  allowed  by  the  practice  of  the  court  to  comply  with 
the  order,  the  plaintiffs,  in  addition  to  obeying  the  order,  might 
amend  the  complaint  as  to  any  other  matters,  if  the  amend- 
ments were  such  as  are  allowable  on  amending,  as  a  matter  of 
course.  Twenty  days  is  the  period  fixed  by  rule  35  (38  of 
former  rules),  for  performing  the  directions  contained  in  the 
order.  It  was  not  obeyed  within  that  time.  Still  the  plaintiffs 
were  bound  to  obey  it,  and  obedience  to  it  could  have  been 
compelled.    (Code,  §  132.) 

Can  it  justly  be  said,  that  after  the  twenty  days  expired,  the 
plaintiffs  had  no  right  to  otherwise  amend,  than  as  prescribed 
by  the  order  ?  Unless  this  question  must  be  answered  affirma- 
tively, then  it  was  their  privilege  to  make  any  proper  amend- 
ments in  addition  to  those  required  by  the  order. 

On  serving  an  amended  complaint,  complying  with  the  order, 
the  defendant  would  have  twenty  days  to  answer  it,  and  within 
tiat  time,  the  plaintiffs  could  amend,  as  a  matter  of  course, 
unless  the  right  to  do  so,  was  taken  away  by  their  having 
amended  once  in  obedience  to  an  order  of  the  court.  I  am 
inclined  to  think  that  having  amended  once,  although  by  order 
of  the  court,  they  could  not  amend  again  as  a  matter  of  courise, 
and  that  it  would  be  necessary  for  them  in  thus  amending,  to 
make  all  desired  amendments,  and  that  on  failing  to  do  so,  they 
could  not  amend  again  except  by  leave  of  the  court,  under 
§173. 

If  this  view  be  correct,  then  the  question  recurs,  can  they 
amend  as  a  matter  of  course,  after  twenty  days  from  the  service 
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of  an  order  requiring  amendments  of  a  particular  character, 
otherwise  than  as  the  order  directs  ?  No  objection  is  perceived 
to  such  a  practice.  I  think  it  may  fairly  be  said,  that  the  time 
to  answer  the  complaint  does  not  expire  until  twenty  days 
after  an  amended  complaint  shall  be  served.  The  plaintiff  may 
amend  in  any  proper  manner,  but  in  amending,  he  must  com- 
ply with  the  directions  of  the  order* 

Can  an  amendment  of  the  nature  of  the  one  made  in  this  case, 
be  made  as  a  matter  of  course  I  If  the  plaintiffs  had  amended, 
under  an  order  granted  by  the  court,  upon  application  made 
after  the  time  to  amend  as  of  course  had  expired,  the  court 
might  have  allowed  the  plaintiffs  to  insert  "  other  allegations 
material  to  the  case.''    (Code,  §  173,  as  last  amended.) 

I  perceive  no  good  reason  why*  on  amending  as  a  matter  of 
course,  the  party  may  not  make  amendments  of  the  same 
character. 

The  plaintiffs  seek  to  recover  for  breaches  of  a  contract  set 
out  in  the  original  complaint. 

In  the  amended  complaint  they  claim  to  recover  for  the  same 
breaches  of  an  alleged  contract  of  the  same  terms.  .  Bat  the 
amended  complaint  shows  a  written  agreement  signed  by  the 
parties,  omitting  some  of  the  provisions  of  the  contract  as  it  is 
alleged  to  have  been  in  fact  made,  and  avers  that  the  plaintiffs 
were  induced  to  sign  it,  by  the  fraud  of  the  defendant,  and 
therefore  claim  the  right  to  show  the  fraud,  and  that  the  oontrac; 
wad  as  it  is  averred  to  have  been,  and  on  proving  this  and  the 
fraud,  to  recover  for  the  breaches  of  the  contract,  as  it  is  stated 
in  both  complaints  to  have  been  in  fact  made.  These  allega- 
tions are  certainly  material  to  the  plaintiff 's  case.  And  if  proof 
of  the  fraud  will  entitle  them  to  show  what  the  contract  realty 
was,  and  that  it  was  as  it  is  alleged  to  have  been,  then  tho 
amendment  should  be  allowed. 

The  cause  of  action  is  substantially  the  making  of  such  a  cot- 
tract  as  is  set  up,  and  the  breaches  of  it  alleged  in  the  original  and 
amended  complaint.  There  is  in  reality,  but  one  controversy, 
which  it  is  desirable  should  be  settled  in  a  single  action,  and  it 
cannot  be  necessary,  before  relief  in  form  can  be  asked,  to  coerce  a 
prior  and  independent  suit  to  reform  the  written  contract  Unless 
the  fraud  be  proved,  so  that  the  written  agreement  ceases  to  be 


CASES  OF  PRACTICE,  &o.  68S 

Drammond  v.  Husson. 

a  barrier  to  proof  of  the  contract,  as  it  is  averred  to  have  been, 
the  plaintiffs  will  fail  in  their  action.  Whether  the  matters 
alleged,  properly  constitute  a  single  cause  of  action,  or  substan- 
tially separate  causes  of  action,  yet  they  all  arise  out  of  the 
same  transaction,  or  transactions  connected  with  the  same  subject 
of  action.  Such  causes  of  action,  where  several  exist,  although, 
as  in  the  present  case,  one  may  be  legal  and  another  equitable, 
may  now  be  united  in  the  same  complaint.  (Code,  §  167,  sub. 
1,  as  last  amended.) 

I  am  of  the  opinion,  that  the  nature  of  the  new  matter  inserted 
is  not  such  as  to  make  the  amended  complaint  irregular,  for  that 
cause.  The  motion  must  therefore  be  denied,  but  without  pre- 
judice to  the  plaintiff's  right  to  move  to  strike  out  as  irrelevant 
or  redundant,  any  of  the  matter  stricken  from  the  original  com- 
plaint, and  re-inserted  in  the  amended  one. 


Dbtjhmond  v.  Husson. 

The  Code,  as  amended  in  1852,  has  not  substituted  an  order  for  a  judgment  in  all 
eases  where  a  demurrer  is  sustained  or  overruled. 

The  decision  is  still  a  judgment,  where  a  demurrer  to  the  whole  pleading  is  sus- 
tained.   It  is  an  order  where  the  demurrer  is  partial 

Upon  an  appeal  from  such  an  order  only  ten  dollars  costs  can  be  given. 
(Nov.  1852.) 

The  court,  at  the  General  Term  in  October,  had  affirmed  the 
decision  of  the  judge  at  special  term,  overruling  a  demurrer 
to  the  defendant's  answer.  The  demurrer,  however,  related 
only  to  a  part  of  the  answer,  and  it  was  overruled  by  an  order 
and  not  by  a  judgment.  On  the  settlement  of  the  order  or 
judgment  of  affirmance,  a  question  arose  as  to  the  costs  to  be 
allowed  to  the  defendant  upon  the  appeal. 

W.  Watson,  for  plaintiff. 
&  F.  Clarfoo*,  for  defendant 
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BoswoBTH,  J. — The  second  subdivision  in  §  349  of  the  Code 
as  last  amended,  gives  an  appeal  from  an  order,  sustaining  or 
overruling  a  demurrer,  but  I  do  not  understand  this  provision 
as  converting  a  decision  upon  a  demurrer,  in  all  cases,  from  a 
judgment  into  a  mere  order.  When  a  demurrer  is  sustained 
which  goes  to  the  whole  complaint  or  answer,  the  decision,  as 
it  determines  that  the  party  against  whom  it  is  given  has  no 
right  of  action  or  no  defence,  is  in  its  nature  a  final  judgment, 
and  this  is  so  even  when  liberty  to  amend  is  given,  if  the  party 
fail  to  avail  himself  of  the  privilege  within  the  limited  time ; 
but  when  the  demurrer  relates  only  to  a  part  of  a  plead- 
ing, the  decision  sustaining  or  overruling  it,  may  with  great 
propriety  be  termed  an  order,  since  its  only  effect  is  to  strike 
out  or  retain  that  part  of  the  pleading  to  which  the  demurrer 
applies,  leaving  the  other  issues  undetermined. 

In  this  case  the  demurrer  was  only  to  a  part  of  the  answer, 
and  consequently  was  properly  described  as  an  order,  and  being 
so,  the  question  as  to  the  costs  to  be  allowed  upon  this  appeal 
is  free  from  difficulty. 

The  sixth  subdivision  in  §  307  of  the  Code  gives  before  argu- 
ment $15,  and  after  argument  $30,  upon  an  appeal  from  the 
special  to  the  general  terms,  and  contains  only  an  exception 
of  an  appeal  from  an  order  granting  or  denying  a  non-enume- 
rated motion.  The  defendant  would  have  been  entitled  to  the 
costs  thus  given,  had  the  terms  of  the  exception  been  unaltered, 
since  by  rule  twenty-seven  of  this  court,  an  appeal  from  a  deci- 
sion upon  a  demurrer,  whether  a  judgment  or  an  order,  is  in 
all  cases  an  enumerated  motion ;  but  the  exception  as  amended 
in  1852,  now  embraces  appeals  in  all  the  cases  mentioned  in 
§  349  as  amended,  and  it  has  already  been  stated  that  an  appeal 
from  an  order  sustaining  or  overruling  a  demurrer  is  one  of 
those  cases.  The  costs  of  the  defendant  must  therefore  be 
limited  to  $10,  which  are  all  that  we  can  give. 

Approved,  upon  consultation,  by  all  the  judges. 
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King  «r  At.  «.  Tdbka> 

In  proceedings  supplementary  to  an  execution,  an  order,  restraining  a  third  person 
from  disposing  of  property  of  the  debtor,  cannot  be  made  until  such  person 
has  been  made  a  party  to  the  proceeding. 
At  Chambers,  Nor.  16,  1862. 

A  motion  was  made  for  an  injunction  order  restraining  N. 
Ferris,  assignee  of  Tuska,  from  disposing  of  assigned  property. 

Boswobth,  J.  (Duke,  J.,  concurred.) — It  does  not  appear  that 
any  order  has  been  made  under  §  294,  requiring  Ferris  to  ap- 
pear and  answer.  This  seems  to  be  necessary  in  order  to 
make  him  a  party  to  the  proceedings  (5  How.  F.  B.  16),  and  to 
enable  the  court  properly  to  enjoin  him  under  §  299. 

Section  294  seems  to  prescribe  the  proceedings  to  be  taken, 
to  authorize  an  order  under  §  299. 

The  affidavit  does  not  affirm  that  Tuska  has  any  interest,  or 
had  when  the  supplementary  proceedings  were  commenced,  in 
the  property  alleged  to  have  been  assigned  to  Ferris,  nor  when 
the  assignment  was  made  to  him,  whether  before  or  since  the 
17th  of  May.  The  order  asked  for  must  be  denied,  but  without 
prejudice  to  the  right  to  apply  for  an  injunction  order  under 
§294. 


Brown  and  another  v.  Bradshaw. 

Where  a  cause  inrolres  the  examination  of  a  long  account*  it  is  no  objection  to 
a  motion  for  a  reference  that  it  had  once  been  tried  by  a  jury* 

NoTember,  1852. 

A  new  trial  was  granted  in  this  case  at  the  last  October  term, 
and  the  defendant,  upon  the  ground  that  it  involved  the  ex- 
amination of  a  long  account,  now  moved  for  a  reference.    It 
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was  objected  that  as  the  cause  had  once  been  tried  by  a  jury, 
and  no  objection  to  the  items  of  the  account  had  then  been  made, 
the  motion  was  too  late.  The  judges,  consulted  by  Emmet,  J., 
were  all  of  opinion  that  there  was  no  force  in  the  objection, 
since  if  the  motion  were  denied  it  might  be  renewed  upon  the 
trial,  and  unless  the  account  was  then  admitted,  it  would  be 
the  duty  of  the  judge  to  grant  it  Under  the  pleadings,  the 
defendant  had  a  right  to  require  each  item  in  the  account  to  be 
proved,  and  he  was  not  precluded  from  demanding  this  proof 
by  the  course  on  the  former  trial. 

Emmet,  J.,  accordingly  granted  the  motion. 


Rot  v.  Thompson. 

A  defendant  may,  in  all  cases,  more  for  a  dismissal  of  the  complaint,  where  the 
plaintiff  neglects  to  bring  the  cause  to  trial  according  to  the  coarse  and  prac- 
tice of  the  00111%  without  being  himself  bound  to  notice  the  cause  for  trial 
November,  1862. 

It  was  held  in  this  case,  by  Bosworth,  Justice,  with  the  con- 
currence of  all  the  judges,  that  in  order  to  entitle  a  defendant 
to  move  for  a  dismissal  of  the  complaint,  he  was  not  bound  him- 
self to  notice  the  cause  for  trial,  but  might  make  the  motion,  in 
all  cases,  where  the  plaintiff  had  neglected  to  bring  the  cause 
to  trial,  according  to  the  course  and  practice  of  the  court.  The 
affidavit,  however,  upon  which  the  motion  is  founded,  must 
show  that  the  cause  was  at  issue  in  time  to  have  been  noticed, 
and  that  at  the  term  for  which  it  ought  to  have  been  noticed, 
younger  issues  had  been  tried. 

But  it'is  only  a  judgment  of  dismissal  that  can  be  founded 
upon  such  a  motion.  When  a  defendant  claims  affirmative 
relief,  legal  or  equitable,  the  duty  of  an  actor  in  bringing  the 
cause  to  trial  devolves  upon  him.  He  can  only  obtain  the  relief, 
when  the  cause  is  brought  to  a  trial,  upon  his  own  notice,  or 
that  of  the  plaintiff.  ( Vide  No.  21,  of  the  rules  of  the  Supreme 
Court,  as  last  amended.) 
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Rot  v.  Haslet  and  others. 

The  appointment,  or  nomination  of  a  special  attorney,  under  the  aet  of  1847 
(Chap.  470,  §  46),  moat  bo  approved  and  ratified  by  the  court  before  the  per- 
son bo  appointed  or  nominated  can  be  authorized  to  aet 

A  person  cannot  be  substituted  as  an  attorney  in  the  suit  merely  by  filing  the 
written  consent  of  the  first  attorney,  but>  in  all  cases,  an  order  of  the  court  is 
necessary  to  render  the  substitution  valid. 

When  these  rules  are  violated,  all  acts  and  proceedings  in  the  name  of  a  person 
claiming  to  act  as  a  special  or  substituted  attorney,  are  irregular  and  void. 

Upon  these  grounds,  a  judgment  dismissing  the  complaint  and  other  proceedings 
in  the  name  of  a  person  claiming  to  act  for  the  defendant  as  a  special  and  sub- 
stituted attorney  held  to  be  irregular  and  set  aside. 

(At  Special  Term.    Bobwomh,  J.) 

December,  1862. 

The  plaintiff  moves  to  set  aside  for  irregularity  a  judgment 
which  has  been  entered,  dismissing  his  complaint  with  costs. 

When  the  action  was  commenced,  the  defendant  Harley 
appeared  afid  pnt  in  an  answer  by  an  attorney  of  this  court. 
Issue  was  joined  in  February  last,  and  the  defendant's  attorney 
acted  as  such,  until  September. 

In  September  last,  the  defendant,  by  an  instrument  in  writ- 
ing, and  under  seal,  appointed  a  person,  not  an  attorney  of  this 
court,  her  attorney,  in  the  place  and  stead  of  the  one  who  had 
previously  acted  as  such,  "  to  do  all,  and  singular,  every  act, 
matter,  and  thing,  he  may  deem  necessary  to  and  for  the  pur- 
pose of  defending"  this  suit  on  her  behalf  The  first  attorney 
signed  a  written  consent  to  the  substitution  of  the  other,  in  his 
place  and  stead,  as  the  attorney  of  the  defendant  Harley. 

These  two  papers  were  filed  with  the  clerk  of  the  court,  on 
the  23d  of  September.  A  copy  of  the  consent  and  notice  of 
substitution  were  served  on  plaintiff's  attorney.  No  order  of 
substitution  appears  to  have  been  in  fact  entered,  nor  was  any 
application  made  to  the  court  to  permit  the  special  attorney  to 
appear  in  the  suit,  nor  was  any  proof  furnished  to  the  court 
of  the  execution  of  the  power  of  Attorney  by  the  defendant 
Harley. 
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After  the  filing  of  this  power  of  attorney  and  the  consent 
to  substitution,  an  order  was  obtained  by  the  special  attorney, 
that  the  plaintiff  file  security  for  costs,  or  show  cause  on  the 
first  of  October,  why  security  should  not  be  filed,  or  his  com- 
plaint be  dismissed.  On  the  first,  an  order  was  obtained  direct- 
ing such  security  to  be  filed  on  or  before  the  4th  of  October,  or 
that  the  complaint  be  dismissed  with  costs.  The  latter  order  not 
having  been  complied  with,  a  judgment  was  entered  dismissing 
the  complaint  with  costs.  On  the  7th  of  October,  defendant's 
costs  were  inserted  in  the  entry  of  judgment,  a  judgment  roll 
was  filed  and  execution  issued.  These  proceedings  were  all 
taken  by  the  substituted  attorney,  and  in  his  name,  as  being  the 
attorney  of  the  defendant  Harley  in  this  action. 

Since  these  proceedings  were  had,  such  attorney,  as  his  affi- 
davit states,  has  been  admitted  an  attorney  and  counsellor  of 
all  the  courts  of  this  state. 

These  facts  present  the  question,  whether  the  judgment 
entered,  and  other  proceedings  had  in  the  cause,  by  and  in  the 
name  of  the  special  attorney,  are  regular. 

w 

J.  H.  fiarte,  for  plaintiff. 

J.  S.  Sutherland,  for  defendant. 

Boswobth,  J.  (on  consultation  with  Oaklet,  C.  J.,  and  Dues, 
Campbell,  and  Emmet,  Justices).— Prior  to  the  present  consti- 
tution and  the  judiciary  act  of  1847,  no  one  could  appear  on 
the  record  or  act,  as  the  attorney  of  a  party,  in  conducting  the 
proceedings  in  a  suit,  unless  he  had  been  regularly  admitted  by 
the  court  to  practise  as  an  attorney  of  the  court  (2  R.  S.  287). 

On  being  admitted  and  taking  the  oath  of  office,  he  became 
an  officer  of  the  court.  He  acquired  as  such,  various  privi- 
leges, and  incurred  various  liabilities,  some  of  which  are  regu- 
lated by  statute,  and  others  by  the  settled  practice  of  the  courts. 

The  courts  had  the  power  to  strike  his  name  from  the  rolls 
and  deprive  him  of  his  office  for  misconduct.         * 

The  courts  also  exercised  the  power  of  relieving  a  suitor 
summarily,  against  the  misconduct  of  his  attorney,  instead  of 
driving  him  to  the  expensive  and  dilatory  remedy  of  an  action. 
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The  law  was  settled,  that  where  an  attorney  had  been  retained 
and  acted  for  a  party,  another  attorney  could  not  act  for  such 
party  until  he  had  been  substituted  by  a  rule  of  court,  and 
notice  of  such  substitution  had  been  served.  If  he  undertook 
to  act,  without  having  been  thus  substituted,  his  proceedings 
would  be  disregarded  {Jerome  v.  Boeraaij  1  Wend.  293 ;  Same 
v.  The  People,  Graham  Pr.  48-49). 

The  present  constitution  (art.  6,  §  8)  declares  that  "  any  male 
citizen  of  th6  age  of  twenty-one  years,  of  good  moral  character, 
and  who  possesses  the  requisite  qualifications  of  learning  and 
ability,  shall  be  entitled  to  admission  to  practice  in  all  the  courts 
of  this  state." 

The  revised  statutes  provided  that  "  no  person  shall  be  ad- 
mitted a  counsellor,  attorney,  or  solicitor  in  any  court,  unless 
he  be  approved  by  such  court  for  his  good  character  and  learn* 
ing"  (2R.  S.,  287,  §66). 

The  two  provisions  seem  to  be  in  the  same  spirit.  The  former 
was  probably  designed  to  deprive  the  courts  of  the  power  to 
prescribe  any  term  of  clerkship  or  study,  as  a  condition  to  the 
right  to  an  admission  to  practice.  The  requisite  qualifications 
of  learning  and  ability,  and  a  good  moral  character,  were  made 
the  only  conditions.  The  constitution  clearly  implies  that  some 
tribunal  must  determine  whether  these  exist  in  the  applicant, 
and  that  the  power  of  admission,  and  of  refusing  admission  to 
practice,  was  to  be  vested  at  least  in  some  one  court.  The  75th 
section  of  the  Judiciary  Act  vested  that  power  in  the  Supreme 
Court  That  section  provides  that  any  person  applying  to  be 
admitted,  "  shall  be  examined  by  the  justices  of  the  supreme 
court,"  that  such  "  examination  shall  be  at  a  general  term 
thereof,"  and  if  the  applicant  "  shall  be  found  to  be  of  good 
moral  character,  and  to  possess  the  requisite  qualifications  of 
learning  and  ability,  the  court  shall  direct  an  order  to  be  entered 
by  the  clerk  thereof  stating  that  such  person  has  been  so  exa- 
mined and  found  to  possess  the  qualifications  required  by  the 
constitution,  and  thereupon  such  person  shall  be  entitled  to 
practise  as  an  attorney,  solicitor,  and  counsellor  in  all  courts  in 
this  state,  until  he  shall  be  suspended  from  such  practice,  as 
hereinafter  provided.  *  *  *  The  Supreme  Court  organized 
by  this  act,  shall  possess  the  same  power  to  remove  or  suspend 
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an  attorney,  solicitor,  and  counsellor,  as  is  now  possessed  by 
the  present  supreme  court  and  court  of  chancery "  (Laws  of 
1847,  p.  342,  §  75). 

These  provisions,  while  they  abolish  a  prescribed  term  of 
study,  seem  designed  to  secure  as  high  qualifications  aa  had 
previously  been  required  as  conditions  to  admission,  and  to 
provide  for  a  more  thorough  and  responsible  examination  of 
applicants  by  directing  that  the  examination  shall  be  made  by 
the  justices  of  the  Supreme  Court,  at  a  general  term.  It  does 
not  seem  to  have  been  any  part  of  the  purpose  of  the  framere 
of  the  constitution^  or  of  the  Legislature,  to  affect  the  rights, 
duties,  or  liabilities  of  an  attorney,  or  of  the  power  of  the  court 
over  them, — with  this  qualification,  that  to  one  court  alone  was 
confided  the  power  of  admitting,  removing,  or  suspending  an 
attorney. 

The  Legislature  of  1847,  at  its  second  meeting,  amended  the 
judiciary  act  Section  46.  is  in  these  words :  "  Any  person  of 
good  moral  character,  although  not  admitted  as  an  attorney, 
may  manage,  prosecute,  or  defend  a  suit  for  any  person,  pro- 
vided he  is  specially  authorized  for  that  purpose  by  the  party 
for  whom  he  appears,  in  writing,  or  by  personal  nomination  in 
open  court."    (Laws  of  1847,  vol  ii.,  p.  647,  §  46.) 

The  defendant  claims  that  her  managing  attorney,  appointed 
by  the  written  power  of  attorney,  filed  on  the  23d  of  September, 
is  authorized  by  this  section  to  act  for  her,  and  that  the  pro- 
ceedings conducted  by  him  are  regular. 

In  Devrie*  v.  MoKocm  (1  Code  K,  p.  6),  it  was  decided  at  a 
special  term  of  the  Supreme  Court  for  the  first  district,  that  this 
section  was  unconstitutional.  The  opinion  pronounced  states 
that  it  was  unanimously  concurred  in  by  the  other  judges  of 
the  Supreme  Court  in  that  district    (3  Barb.  S.  C.  R.  196.) 

This  motion  can  be  disposed  of  without  expressing  any  opi- 
nion on  that  question.  Even  if  it  be  assumed  that  a  person 
other  than  an  u  admitted  attorney  "  may  manage,  prosecute,  or 
defend  a  suit,  if  specially  authorized  in  writing  or  by  personal 
nomination  in  open  court,  and  if  of  good  moral  character,  yet 
the  existence  of  these  conditions  must  be  satisfactorily  esta- 
blished before  he  has  a  right  to  act,  and  before  his  acts  can  be 
recognised  aa  valid.    As  a  matter  of  necessity,  they  must  be 
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established  to  the  satisfaction  of  the  court  in  which  the  suit 
may  be  pending,  or  is  to  be  brought. 

If  the  managing  attorney  is  to  acquire  his  authority  from  a 
nomination  of  him  by  the  party  in  open  court,  it  will  then  be 
the  duty  of  the  court  to  determine  whether  he  possesses  the 
requisite  of  a  good  moral  character.  If  his  xqoiql  character  is 
notoriously  bad,  or  shall  be  satisfactorily  shown  to  be  so,  it 
would  be  the  duty  of  the  court  to  refuse  to  pernut  such  person 
to  appear  in  the  suit.  Unless  this  is  so,  and  unless  the  court 
has  this  power,  then  an  attorney  removed  for  official  misconduct 
might  re-appear  the  next  day  under  a  special  power  of  attorney, 
and  act  as  attorney  and  counsellor  in  defiance  of  the  court  which 
had  removed  him. 

There  should  be  some  order  of  the  court,  to  evidence  the  fact 
of  its  having  permitted  the  person  having  a  power  of  attorney, 
or  who  has  been  nominated  in  open  court,  to  appear  for  the 
party  for  whom  he  proposes  to  act. 

If  the  only  evidence  of  authority  to  act  is  a  written  power  of 
attorney,  the  execution  of  it  should  be  proved.  If  an  attorney  has 
been  previously  retained,  and  has  been  acting  as  such,  the  newly 
appointed  attorney  should  present  his  power  of  attorney  to  the 
court,  duly  acknowledged  or  proved,  together  with  a  consent  of 
the  former  attorney  to  the  substitution ;  and,  if  a  stranger  to  the 
court,  should  also  produce  evidence  of  his  good  moral  character, 
and  apply  for  an  order  permitting  him  to  be  substituted  and  to 
act  in  the  place  and  stead  of  the  former  attorney.  When  such 
an  order  has  been  entered,  and  notice  of  it  has  been  served,  he 
may  proceed  in  the  action,  and  his  proceedings  will  then  be 
regular,  unless  §  46  of  chap.  470  of  laws  of  1847  is  unconstitu- 
tional. 

That  the  judgment  may  show  on  its  face  that  the  proceedings 
have  been  conducted  by  a  person  having  authority  to  act  for 
the  party  in  court,  so  as  to  bind  him  by  his  acts,  the  order  of 
substitution  should  be  incorporated  in  the  judgment  roll. 
(Code,  §  281,  sub.  2 ;  12  Mod.  440 ;  1  Chit.  Archb.  42?) 

In  this  case,  it  is  sufficient  to  say,  that,  after  the  defendant 
had  appeared  and  answered  by  an  attorney  of  the  court,  all 
notices  and  proceedings  on  her  behalf  in  the  name  of  another 
person  as  her  attorney,  who  had  not  been  wtbomtd  by  an 

D.    '  41 
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order  of  the  court  made  in  the  action  to  appear  and  act  for  her, 
were  entirely  irregular.  The  judgment  and  execution  must  be 
set  aside  as  irregular,  but  in  this  oase  it  will  be  without  costs. 


Roosevelt  v.  Bbown, 

Where  a  verdict  is  taken  subject  to  the  opinion  of  court  at  general  term  upon 
questions  of  law,  and  judgment  in  the  meantime  is  suspended,  if  judgment  is 
rendered  upon  the  verdict,  the  prevailing  party  is  not  entitled  to  costs,  as  upon 
an  appeal  from  a  judgment  at  special  term.  , 

(Before  all  the  judges.) 
General  Term,  December,  1862. 

At  the  trial,  the  jury  were  directed,  if  they  should  find  cer- 
tain questions  of  fact  submitted  to  them  in  favor  of  the  plaintiff, 
to  render  a  verdict  in  his  favor  for  the  amount  of  his  claim, 
subject  to  the  opinion  of  the  court  at  general  term,  upon  certain 
questions  of  law  also  raised  at  the  trial.  They  found  a  verdict 
for  the  plaintiff. 

The  plaintiff  made  a  case,  containing  the  pleadings,  evidence, 
and  questions  of  law  raised  at  the  trial.  On  argument  of  this 
case  at  the  general  term,  the  court  ordered  a  judgment  in  favor 
of  the  plaintiff  upon  the  verdict 

The  plaintiff's  bill  of  costs  presented  for  adjustment  contains 
these  items,  »viz. : 

* 

Costs  of  appeal  before  argument       .        .        .    $15 
Costs  of  appeal  for  argument  ...      80 

The  defendant  objects  to  them,  as  unauthorized  by  the  Code. 
The  parties  and  clerk  ask  instructions  from  the  court,  upon  the 
point  whether  they  should  be  allowed.       * 

By  the  Ck>.TOr*  .  Boewo^rn,  J.— They  cannot  be  allowed. 
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There  has  been  no  appeal,  nor  any  judgment  of  the  court  from 
which  an  appeal  could  be  taken,  except  that  rendered  by  the 
general  term. 

At  the  trial,  no  decision  was  made  upon  any  question  of  law. 
A  verdict  was  ordered  in  favor  of  the  plaintiff,  if  certain  facts 
in  issue  were  found  to  exist ;  but  it  was  ordered  to  be  given 
and  was  rendered  subject  to  such  judgment  as  the  court  at 
general  term  might  give  upon  the  questions  of  law. 

These  questions  of  law  were  first  tried  at  and  determined  by 
the  general  term.  The  court  at  general  term  did  not  review 
the  judgment  of  the  judge  at  special  term  upon  these  questions, 
but  they  were  there  first  decided. 

The  prevailing  party  can  only  be  allowed,  under  §  307,  sub. 
3,  p.  15,  for  the  trial  of  the  issues  of  law,  besides  such  costs  as 
he  may  be  entitled  to  under  sub.  7,  and  disbursements  under  § 
311,  ilnless  the  case  be  one  which  entitles  the  plaintiff  to  a  per 
centage,  as  to  which  no  opinion  is  expressed. 


Lucius  E.  Bulkley  v.  C.  B.  Smith  &  Jambs  H.  Bbush, 

Where,  in  an  action  for  a  tort  against  several  defendants,  the  jury  have  severed 
the  damages,  a  judgment  entered  against  all  for  the  highest  damages  will  not 
be  set  aside  as  irregular,  but  the  defendants  will  be  left  to  their  remedy  by 
appeal 
Dee.  11,  1862. 

This  was  an  action  for  a  malicious  prosecution,  in  which  the 
defendants  answered  separately.  The  jury  at  the  special  term 
severed  the  damages,  and  rendered  a  verdict  against  .the  defend- 
ant Smith  for  twenty-five  hundred  dollars,  and  against  Brush 
for  five  hundred  dollars.  The  plaintiff,  to  cure  this  error  in  the 
verdict,  entered  the  judgment  against  both  defendants  for 
twenty-five  hundred  dollars,  and  waived  the  five  hundred  dol- 
lars found  against  Brush.    An  allowance  by  way  of  costs  had 
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also  been  made  of  seventy-five  dollars  against  Smith,  and  of 
twenty-five  dollars  against  Brush \  but  the  plaintiff  had  entered 
it  in  the  judgment  against  the  defendants  jointly,  for  one  hun- 
dred dollars. 

The  defendants  obtained  an  order  requiring  the  plaintiff  to 
show  cause  why  the  judgment  should  not  be  set  aside  as  irregu- 
lar on  both  grounds,  and  insisted  that  the  plaintiff  should  have 
elected  to  enter  judgment  against  both  defendants  for  five  hun- 
dred dollars,  or  entered  a  not.  pros,  as  to  Brush,  and  perfected 
his  judgment  for  twenty-five  hundred  dollars  against  Smith 
alone. 

Plaintiff*  in  person. 

Defendant  in  person. 

Oaklet,  C.  J.,  after  consultation  with  the  other  judges. — 
Great  doubt  and  much  confusion  in  the  authorities  seems  to 
exist  in  England  and  in  this  country  as  to  the  course  to  be  pur- 
sued by  the  plaintiff  in  perfecting  .his  judgment  where  the  jury 
have  severed  the  damages,  as  to  the  defendants  in  actions  for 
torts,  where  the  defendants  are  jointly  found  guilty.  It  is  clear 
that  in  actions  founded  upon  a  tort  which  are  in  their  nature 
joint  and  several,  the  plaintiff  may  cure  a  verdict  wrong  in 
point  of  law  by  entering  a  nolle  prosequi  against  all  the  defend- 
ants but  one,  and  taking  judgment  against  him  only.  (1  Saun- 
ders, 207,  v.  2 ;  Salmon  v.  Smith,  6  T.  K.  199,  200 ;  Mitchell 
v.  MUbank  and  others  ;  Sabin  v.  Long,  1  Wils.  30 ;  Sedg.  on 
Damages,  584 ;  and  Cases  Cited,  2d  ed.)  This  practice  seems 
to  have  been  generally  followed  in  this  state ;  and  we  have  not 
been  referred  to  any  case  in  our  own  courts  whei#  the  practice 
adopted  in  this  case  has  been  followed.  {JSblley  v.  Mix,  3 
Wend.  350 ;  Bohwn  v.  Taylor,  6  Cow.  313.) 

But  this  practice  of  allowing  the  plaintiff,  in  cases  where 
several  damages  are  assessed,  to  enter  judgment  de  mdioribus 
damnis  against  all  the  defendants  found  guilty,  was  sanctioned 
in  Haydon's  case,  11  Coke,  5.  (7  Viner's  Abr.  303;  EUAoU  v. 
Anderson  and  others,  1 C.  B.  18 ;  Clark  v.  Newsam,  1  Ezch.  R 
131 ;  and  16  Law.  J.  Exch.  297.) 
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The  question  is  also  directly  decided  in  ItaUey  v.  Woodruff, 
9  Pick.  R  555)  in  a  parallel  case ;  and  in  Hoc/tester  V»  And&r- 
ton,  1  Bibb.  R.  434,  where  the  defendants  pleaded  guilty,  and 
it  was  held  that  if  the  jury  sever  the  damages  the  plaintiff  may 
take  judgment  against  all  for  the  best  damages;  while,  in 
Atnrrumett  y.  Itarris  and  Turpvn,  1  How.  &  Mann.  488,  the 
Maryland  Court  of  Appeals  held  that  the  true  mode  of  curing 
the  error  in  the  Verdict  was  to  enter  a  nol.pros.  against  all  but 
one  defendant. 

In  this  conflict  of  the  authorities,  we  have  concluded  that  we 
will  not  interfere  with  the  verdict  on  a  motion 'like  the  pre- 
sent. As  the  error,  if  there  is  any,  appqprs  distinctly  upon  the 
record,  and  the  plaintiff  insists  upon  retaining  the  judgment  in 
its  present  form,  we  think  that  the  defendant  must  present  the 
question  by  appeal. 

The  plaintiff  certainly  erred  in  incorporating  in  the  record  an 
allowance  of  one  hundred  dollars  by  way  of  costs,  and  in  that 
respect  the  taxation  must  be  modified. 

The  motion  upon  the  principal  point  is  denied,  without  costs 
and  without  prejudice. 


Wilmerding  aot>  others  v.  Moon  impleaded  with  Levy. 

A  defendant  who  has  been  arrested  under  an  order  in  an  action  upon  contract* 
and  has  not  been  bailed,  may  move  to  vacate  the  order  at  any  time,  before  he 
has  been  charged  in  execution. 

At  Chambers,  December  8th,  1852.  Before  Oaklet,  Chief 
Justice.  (Duer,  Campbell,  Bosworth,  and  Emmet,  J.J.  con- 
curred.)— The  defendant  Moon  moved  to  vacate  the  order  under 
which  he  had  been  arrested,  upon  affidavits  controverting  those 
upon  which  the  order  had  been  granted.  The  action  was  upon 
contract,  and  it  appeared  that  the  plaintiffs  had  obtained  a 
judgment  and  had  issued  an  execution  against  the  property  of 
the  defendant,  and  these  facts  were  relied  on  as  a  bar  to  the 
motion.    The  application  was  also  resisted  upon  the  merits. 
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Oakley,  Chief  Justice. — I  have  consulted  my  brethren  upon 
the  preliminary  objection  raised  upon  the  argument,  and  we 
are  all  of  opinion  that  I  am  bound  to  entertain  this  motion  and 
decide  it  upon  its  merits,  as  disclosed  by  the  affidavits.  The 
facts  upon  which  the  plaintiff's  counsel  relied,  in  our  judgment, 
are  no  bar  to  the  application. 

The  only  limitation  of  time  which  the  Code  imposes,  is  that 
which  is  necessarily  implied  in  section  204,  namely,  that  the 
motion  to  vacate  an  order  of  arrest  must  be  made  before  the 
justification  of  bail,  and  with  a  single  exception,  that  I  shall 
hereafter  state,  we  think,  it  follows  that  so  long  as  bail  may  be 
put  in,  the  right  to  make  the  motion  is  unimpaired; 

It  is  true  that  in  Lewis  v.  Truesddl  (3  Sand.  706),  in  which 
we  held  that  the  motion  was  too  late,  the  bail  had  not  justified, 
but  their  undertaking  had  become  absolute  by  the  omission  of 
the  plaintiff  to  except,  and  the  ground  of  our  decision  was  that 
it  is  the  perfecting  of  bail — whether  by  their  justification  or  the 
absence  of  an  exception  is  immaterial — that  creates  the  es- 
toppel. Although  not  within  the  letter,  the  case  was  plainly 
within  the  spirit  and  intention  of  the  Code. 

The  perfecting  of  bail  is  an  admission  upon  record  that  the 
order  of  arrest  was  justly  made,  but  we  cannot  say  that  mere 
delay  of  the  application  to  vacate  the  order  is  a  conclusive  ad- 
mission of  the  same  fact.  An  objection  founded  merely  upon 
delay  is  in  all  cases  addressed  to  the  discretion  of  the  court, 
and  it  would  be  a  palpable  abuse  of  that  discretion  to  allow 
the  objection  to  prevail,  where  the  question  is,  whether  a  defend- 
ant shall  be.  discharged  from  an  unjust  imprisonment. 

Nor  is  the  case  at  all  altered  by  the  facts  that  the  plaintiff 
has  obtained  judgment  and  has  issued  execution  against  the 
property  of  the  defendant.  Where  the  right  to  arrest  a  defen- 
dant depends  upon  the  nature  of  the  action,  and  the  facts  con- 
stituting the  right  are  set  forth  in  the  complaint, — as  in  actions 
for  false  imprisonment,  malicious  prosecution,  breach  of  promise 
of  marriage,  &c, — as  the  judgment  establishes  the  truth  of  the 
facts  it  concludes  the  defendant  from  subsequently  denying 
them,  but  when  the  order  of  arrest,  as  in  this  case,  is  founded 
solely  upon  extrinsic  facts,  not  constituting  the  cause  of  action, 
as  the  judgment  is  no  evidence  of  the  truth  of  the  facts,  it 
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leaves  them  just  as  open  to  explanation  and  denial  as  if  it  had 
never  been  obtained.  The  judgment  is  evidence  that  a  debt  is 
due  to  the  plaintiff,  but  not  that  the  defendant  had  been  guilty 
of  Any  fraud  in  contracting  the  debt,  or  endeavoring  to  evade 
its  payment. 

Whether  I  could  entertain  this  motion  if  the  defendant  were 
now  in  confinement  under  an  execution  against  his  person,  is 
not  a  question  that  can  now  be  properly  considered,  but  our 
decision  is  that  an  order  of  arrest  founded  upon  extrinsic  facts, 
may  be  vacated  upon  a  proper  application,  at  any  time  before 
the  defendant*  if  not  bailed,  has  been  charged  in  execution.  I 
have  examined  with  attention  the  affidavits  on  both  sides,  and 
am  satisfied  that  the  defendant  ought  to  be  discharged. 

Order  of  arrest  vacated  without  costs. 


West  v.  Brewster. 

Where  the  action  is  against  an  attorney  for  an  account  of  moneys  collected  by 
him,  the  proper  notice  to  be  inserted  in  the  summons  is  that  prescribed  by 
subdivision  2  in  §  129  of  the  Code. 

The  complaint  in  such  a  case  need  not  state  the  particulars  of  the  account,  nor  is 
the  plaintiff  bound  to  furnish  a  biU  of  particulars  unless  under  a  special  order. 

At  Chambers,  Dec&niber,  1852.  This  was  a  motion  in  the  al- 
ternative that  all  proceedings  should  be  quashed  as  irregular,  or 
that  the  complaint  should  be  made  more  definite  arid  certain. 
The  notice  inserted  in  the  summons  was  in  the  terms  of  sub* 
division  2,  §  129  of  the  Code,  that  if  the  defendant  should 
fail  to  answer  the  complaint  within,  &c,  the  plaintiff  would 
apply  to  the  court  for  the  relief  demanded. 

The  complaint  stated  in  general  terms  that  the  defendant  had 
been  retained  by  the  plaintiff  as  his  attorney  in  various  suits 
and  transactions,  and  averred,  upon  information  and  belief,  that, 
as  such  attorney,  he- had.  collected  for  the  plaintiff  fhravdiwra 
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persons  divers  sums  of  .money,  amounting  to  $6,000,  which  he 
had  neglected  and  refused  to  pay  over,  and  prayed  for  an  ac- 
count of  the  moneys  so  received  by  him,  and  judgment  for  such 
sum  as  might-  be  found  due* 

The  defendant,  in  person*  insisted  that  the  action  was  an 
action  arising  upon  contract  for  the  recovery  of  money  only, 
"  and  consequently  that  the  notice  in  the  summons  should  have 
been  that  the  plaintiff  would  take  judgment  for  a  sum  specified, 
in  the  language  of  sub.  1,  §  129  of  the  Code.  He  also  insisted 
that  if  the  summons  was  regular,  the  complaint  was  too  general 
and  indefinite,  and  ought  to  be  rendered  definite  and  certain 
by  requiring  the  plaintiff  to  specify  therein  the  particular  suits 
in  which  he,  the  defendant,  had  been  retained,  the  names  of 
the  persons  from  whom  he  had  made  collections,  and  the  sums 
of  money  received  from  each. 


contra. 


Oaxley,  C.  J. — This  is  not  an  action  "  arising  on  a  contract 
for  the  recovery  of  money  only,"  within  the  meaning  of  sub. 
1  in  §  129  of  the  Code.  The  actions  there  referred  to  are  ac- 
tions at  law,  properly  so  called,  in  which,  from  the  nature 
of  the  contract,  the  plaintiff  knows,  and  can,  therefore,  specify 
the  sum  which  he  is  entitled  to  recover.  This  is  a  suit  in 
equity,  arising  from  the  particular  relation  of  the  parties; 
the  contract  which  that  relation  implies  is  not  for  the  payment 
of  money  only,  and  the  relief  which  is  sought,  the  compelling 
a  confidential  agent  to  render  a  proper  account  of  the  execution 
of  his  trust,  is  that  which  courts  of  equity  alone  have  been  ac- 
customed to  grant.  The  notice  in  the  summons  is,  therefore, 
properly  adapted  to  the  relief  demanded. 

Nor  do  I  see  any  necessity  for  requiring  the  plaintiff  to  render 
the  complaint  more  definite  and  certain  than  it  is.  Even  when 
the  action  is  founded  upon  an  account,  the  particulars  of  which 
are  certainly  known  to  the  plaintiff,  and  where  a  certain  sum, 
as  a  balance,  is  claimed  to  be  due,  the  items  of  the  account  need 
not  be  set  forth  in  the  complaint,  although,  in  such  a  case,  a 
copy  of  the  account,  if  demanded,  must  be  delivered  to  the 
adverse  parly  (Code,  §  158).    But  this  is  not  such  an  action. 
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It  is  not  founded  upon  an  account  in  the  possession  of  the 
plaintiff,  but  it  exacts  from  the  defendant  an  account  which,  if 
the  general  allegations  in  the  complaint  are  true,  he  is  bound 
to  furnish,  and  all  the  particulars  of  which  must  be  within  his 
personal  knowledge,  and  this  account  is  required  as  a  necessary 
preliminary  to  the  judgment  demanded.  If,  in  a  suit  like  this, 
a  bill  of  particulars  of  the  plaintiff's  claim  can,  with  any  pro- 
priety, be  required  at  all,  before  a  reference  to  take  an  account 
is  ordered,  I  am  clearly  of  opinion  that  it  can  only  be  obtained 
under  a  special  order  of  the  court,  founded  upon  an  application 
showing  its  necessity. 

The  motion,  in  both  its  branches,  is  denied,  with  costs. 

Approved  at  a  consultation,  by  all  the  judges. 


Hull  v.  Smith. 

A  motion  to  strike  out  an  entire  answer  as  frivolous  is  irregular.  The  proper 
motion  is  for  judgment  under  §  247  of  the  Code.  Under  the  former  practice 
sham  and  frivolous  answers  were  frequently  confounded,  but  they  are  care- 
fully distinguished  by  the  Code.  The  distinction  is  that  which  is  stated  in 
Brown,  v.  Jettison  (8  Sand.  S.  C.  R.  732). 

When  one  only  of  two  or  more  defences  in  an  answer  is  alleged  to  be  frivolous, 
if  it  is  also  irrelevant  or  redundant*  it  may  be  struck  out  under  §  160;  bat 
when  it  is  merely  frivolous  the  plaintiff  is  put  to  his  demurrer. 

December,  1852.  This  was  a  motion  to  strike  out  an  answer 
as  frivolous.  The  action  was  upon  a  promissory  note  by  the 
payee  against  the  maker ;  the  complaint  was  in  the  usual  form, 
but  the  answer  merely  denied  upon  information  and  belief  that 
the  plaintiff  was  the  "  lawful  holder  and  owner  of  the  note." 
The  plaintiff  had  noticed  the  cause  for  trial  at  two  or  three  suc- 
cessive terms  after  the  service  of  the  answer,  and  upon  this 
ground  it  was  insisted  that  the  motion  was  too  late. 

Ridgeway,  for  plaintiff. 

Soott)  for  defendant 
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Oakley,  0.  J.  (Duer,  Campbell,  Boswobxb,  and  EmKet, 
Justices,  concurred.) — It  is  not  necessary  now  to  determine 
whether  a  motion  of  this  kind  can  properly  be  entertained  after 
the  plaintiff  has  noticed  the  cause  for  trial,  since  upon  another 
ground  the  motion,  in  its  present  form,  must  be  denied. 

When  the  entire  answer  is  alleged  to  be  frivolous,  it  cannot 
be  stricken  out  under  sections  152  or  160  of  the  Code,  but  the 
proper  motion  is  under  section  247,  for  a  final  judgment.  Such 
a  motion  is  a  substitute  for  a  demurrer,  and  raises  substantially 
the  same  question ;  although,  as  we  have  frequently  said,  the 
motion  will  not  be  granted,  unless  the  issue  taken  by  the  answer 
is  plainly  immaterial,  or  the  defence  set  up  manifestly  ground- 
less. Still  as  the  judgment  given,  even  where  such  is  the 
opinion  of  the  judge  or  court,  may  be  erroneous,  the  defendant 
has  the  same  right  to  have  it  reviewed  upon  an  appeal,  as  if 
given  upon  a  demurrer,  and  consequently,  to  enable  him  to 
exercise  this  right,  the  answer,  instead  of  being  stricken  out, 
must  remain  upon  the  record. 

According  to  the  practice  that  prevailed  before  the  Code,  a 
frivblous  as  well  as  a  sham  plea  might  be  stricken  out  upon 
motion ;  but  a  frivolous  plea  was  then  understood  to  mean  not 
simply  a  plea  bad  upon  its  face,  but  one  which,  in  the  opinion 
of  the  court  had  been  certainly  interposed  in  bad  faith,  for  the 
mere  purpose  of  delay.  Hence  sham  and  frivolous  pleas  were 
frequently  confounded,  and  indeed  the.  term  sham  was  indis. 
criminately  applied  to  both.  But  the  Code  has  carefully  dis- 
tinguished sham  and  frivolous  answers,  and  has  restored  the 
words  to  their  original  and  appropriate  sense.  The  distinction 
between  them  is  that  which  was  stated  by  Mr.  Justice  Duer, 
with  the  assent  of  the  court,  in  Brown  v.  Jenison  (3  Sand.  732). 
A  sham  answer  is  good  upon  its  face,  but  false  in  fact ;  a  frivo- 
lous answer  denies  no  material  averment  in  the  complaint,  and 
sets  up  no  defence. 

It  is  true,  it  is  said  in  Brown  v.  Jenison^  that  a  frivolous  an- 
swer may  be  stricken  out  upon  notice,  but  this  we  are  satisfied 
is  not  correct  where  the  objection  applies  to  the  entire  answer. 
Where  one  only  of  two  or  more  defences  is  frivolous,  if  it  is  also 
irrelevant  or  redundant,  as  will  generally  be-  the  «ase,  it  may 
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be  stricken  out  under  §  160 ;  bnt  when  it  is  simply  frivolous, 
the  plaintiff  will  be  obliged  to  demur. 
The  motion  is  denied  without  costs. 


v. 


Term  fees  not  allowed  for  subsequent  terms  after  a  cause  has  been  referred 
(Oaklet,  Ch.  J.,  Campbell,  Boswobth  and  Emmet,  J.J.) 
General  Term,  Dec  18, 1852. 

By  the  Coubt.  Boswobth,  J. — Is  the  prevailing  party  in  an 
action  which  has  been  referred,  entitled  to  recover  a  term  fee 
of  $10  for  every  term  of  the  court  which  intervenes  between  the 
date  of  the  order  of  reference,  and  the  filing  of  the  referee's 
report  ?  / 

After  it  has  been  referred,  it  is  not  only  not  necessarily  on  the 
calendar,  but  cannot  properly  be  on  it  at  all.  Costs  therefore 
cannot  be  allowed  under  §  307>  Sub.  8. 

For  the  trial  of  the  issues  before  the  referee,  sub.  4  pre- 
scribes the  costs  to  be  allowed. 

Keferees  have  the  same  power  as  the  court,  to  impose  the 
payment  of  costs  as  a  condition  to  granting  a  postponement 
of  the  trial  (§  314).  It  is  to  be  presumed  .that  the  referee  in 
this  case  discreetly  exercised  this  power,  in  granting  adjourn- 
ments from  time  to  time.  At  all  events,  no  complaint  is  made 
that  it  was  not  so  exercised  in  this  case. 

If  the  cause  was  difficult  or  extraordinary,  or  the  prosecution 
or  defence  of  it  was  unreasonably  or  unfairly  conducted,  a  per 
centage  may  be  allowed  on  the  sum  recovered,  or.  claimed  (§§ 
308,  309). 

But  no  costs  can  be  allowed  for  the  terms  that  elapse  between 
ordering  and  closing  the  reference,  for  the  reason  that  none 
are  given  by  law.  No  costs  are  allowed  for  the  term  at  which 
a  cause  is  tried,  for  or  on  account  of  its  having  been  on  the 
calendar  that  term  (§  307,  Sub.  8).    The  only  costs  allowed  for 
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that  term,  excepting  disbursements,  are  costs  for  "the  trial" 
of  the  action.  Whether  the  trial  takes  two  days  or  two  terms, 
the  compensation  under  §  307  is  the  same. 

If  any  additional  costs  are  recovered,  they  must  be  obtained 
through  an  allowance  by  way  of  a  per  centage — under  sections 
308  and  309. 


Hoyt  v.  The  American  Exchange  Bans. 

The  provision*  of  the  Revised  Statutes  in  relation  to  a  discovery  of  books,  papers, 
Ac,  have  not  been  superseded  by  §  388  [see.  841  and  842]  of  the  Code.  The 
two  systems  may  stand  together,  as  not  being  inconsistent  with  each  other, 
either  as  to  the  mode  of  making  a  discovery,  or  the  powers  of  the  court,  if  a 
discovery  be  refused. 

If  in  answer  to  an  order  for  discovery  and  inspection,  or  for  sworn  copies  of  books, 
papers,  Ac,  the  opposite  party  denies  fully  and  explicitly  that  there  are  any 
such  entries,  books,  or  papers  under  his  control,  that  is  an  end  of  the  application. 
He  cannot  be  subjected  to  a  fishing  examination. 

The  court  has  no  right,  under  the  rules  adopted,  to  execute  the  power  conferred 
by  the  Revised  Statutes,  or  under  the  Code,  to  direct  a  discovery  to  be  made 
by  appointing  a  referee  to  ascertain  and  report,  whether  an  order  direct- 
ing a  discovery  previously  made  and  executed,  has  been  rally  complied  with ; 
and  that  the  referee  have  power  to  examine  and  personally  inspect  all  the 
books,  papers,  and  documents,  &a,  and  to  examine  witnesses  in  relation 
thereto,  Ac 

On  the  return  being  made  to  the  first  order,  the  petitioner,  if  he  deems  it  in- 
sufficient, should  apply  for  an  order  that  the  opposite  party  show  cause  at 
a  certain  time  why  the  particular  deficiencies  or  omissions  alleged  sboulcj  not 
be  supplied. 

The  mode  of  making  applications  for  discovery,  Ac,  under  the  Revised  Statutes 
and  the  Code,  stated. 

General  Term,  Jan.  1853.  Oaklet,  Ch.  J.,  Paine,  Campbell, 
and  Boswobth,  J.J. — By  an  order  at  special  term  of  the  10th 
January,  1853,  the  defendants  were  required  to  give  to  the  plain- 
tiff, within  twenty  days,  &c,  "  sworn  copies  of  all  entries  con- 
tained in  any  books,  and  of  all  papers  and  documents  in  their 
possession,  or  under  their  control,  in  reference  to,  or  showing 
when,  under  what  circumstances,  for  what  purpose  or  con- 
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Bideration,  and  by  or  from  what  person  or  persons,  a  post  note 
and  some  Indiana  bonds,  particularly  described,  were  trans- 
ferred, or  delivered  to,  or  into  the  possession  of  the  defendants," 
and  directing  that  such  copies  be  sworn  to  by  the  defendants' 
cashier.  The  cashier  was  designated  as  the  officer  to  verify  the 
papers,  at  the  instance  of  the  plaintiff. 

Copies  of  various  entries  and  papers  were  furnished  as  a  com- 
pliance with  this  order,  and  the  cashier  by  affidavit  deposed, 
that  the  papers  so  furnished  were  correct  copies  of  all  entries 
contained  in  any  books  of  the  said  defendants,  and  of  all  papers 
and  documents  in  their  possession  or  under  their  control,  in  re- 
ference to  or  'showing  when,  &c,  following  the  terms  of  the 
order ;  "  that  diligent  search  has  been  made  by  this  deponent 
for  all  entries  in  the  books  of  the  said  defendants,  and  for  the 
papers  and  documents  referred  to  in  the  order  above  men- 
tioned." 

On  the  coming  in  of  this  return,  plaintiff's  attorney,  on  an 
affidavit  that  the  return,  in  his  judgment  and  belief,  was  an 
"  evasion  of  said  order  of  discovery,  and  a  total  failure  to  com- 
ply with  the  true  intent  and  meaning  of  the  same,"  and  on  the 
original  papers,  the  return  and  such  affidavit,  moved  for  a 
more  full  and  perfect  discovery. 

On  such  motion,  the  order  appealed  from  was  finally  entered 
on  the  9th  of  April,  1853.  That  order  refert-ed  it  to  a  "  referee, 
to  ascertain  and  report  whether  the  said  defendants  have  made 
the  discovery  required  by  the  said  order  of  the  10th  of  January 
last,  and  whether  any  and  what. further  discovery  should  be 
made  by  them  under  die  said  order,  and  to  that  end  to  examine 
and  inspect  personally,  all  the  books,  papers,  and  documents 
now  in  their  possession  or  under  their  control,  containing  entries 
or  statements  in  reference  to  the  discovery  ordered  and  required 
by  the  said  order  of  10th  of  January  last,  or  of  which  sworn 
copies  should  be  given  under  the  said  order,  and  that  the  said 
referee  have  power  to  examine  such  witnesses  as  may  be  pro- 
duced before  him  in  relation  to  such  books,  papers,  and  docu- 
ments, proving  their  existence  or  identity,  and  that  he  have 
power  to  cause  such  books,  papers,  and  documents  to  be  pro- 
duced and  exhibited  to  him,  at  the  banking  house  of  the  said 
defendants  for  his  personal  examination,  at  such  time  ps  to  him 
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may  seem  proper,  having  regard  to  the  business  of  the  said  de- 
fendants, that  he  may  ascertain  and  determine  whether  the  said 
defendants  have  by  their  said  return  complied  with  the  said 
order  of  the  10th  of  January  last,  and  made  the  discovery  re- 
quired thereby,  or  whether  sworn  copies  of  any  entries  therein 
should  be  furnished  to  the  plaintiff  in  addition  to  such  as  may 
have  already  been  furnished  by  said  return ;  and  the  said  de- 
fendants are  hereby  ordered  to  produce  to  the  said  referee,  all 
such  books,  papers,  and  documents  in  their  possession  or  under 
their  control,  as  he  may  require  on  the  said  investigation." 

From  this  order  the  defendants  appealed  to  the  general  term. 

The  respondent  insisted  that  it  was  a  matter  of  discretion  with 
the  judge,  whether  he  would  order  the  reference  or  not,  and 
that  such  an  order  was  not  appealable. 

That  a  reference  might  be  made  "  when  a  question  of  fact, 
other  than  upon  the  pleadings,  shall  arise  upon  motion  or  other- 
wise, in  any  stage  of  the  action." 

The  appellants  insisted  that  the  return  was  a  full  and  perfect 
compliance  with  the  order  of  the  10th  of  January.  That  if  the 
return  was  deemed  or  shown  to  be  defective,  a  further  return, 
and  not  a  reference,  should  have  been  ordered ;  and  that  nothing 
was  presented  to  the  court,  tending  to  show  that  the  return  made 
was  not  full  and  complete. 

J.  If.  Titus j  for  appellants. 

8.  Sanxay,  and  J.  Hoyt,  in  person,  for  respondent. 

By  the  Oouet.  Boswobth,  J, — Applications  to  compel  a  dis- 
covery, or  that  an  inspection  and  copy  of  books,  papers,  and 
documents  be  given,  are  becoming  quite  numerous.  It  is  im- 
portant that  the  views  which  govern  the  action  of  the  court  in 
these  proceedings  should  \e  distinctly  stated,  in  order  that  the 
cases  in  which  a  discovery  may  be  made,  and  the  manner  in 
which  it  will  be  ordered  to  be  made,  may  be  understood. 

This  court  does  not  consider  that  the  provisions  of  the  Re- 
vised Statutes  in  relation  to  a  discovery  of  books,  papers,  &c, 
have  been  superseded  by  §  388  [§§  341  and  342  ]  of  the  Code, 
but  that  the  two  systems  may  stand  together,  ps  not  being  in* 
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consistent  with  each  other,  either  as  to  the  mode  of  making  a 
discovery,  or  the  powers  of  the  court,  if  a  discovery  be  refused. 

If  a  party  applies  under  the  Revised  Statutes,  and  makes  a 
case  provided  for  by  them  and  the  rules  made  under  them,  he 
has  a  right  to  a  discovery.  The  court  will  exercise  its  discre- 
tion in  specifying  the  manner  in  which  it  is  to  be  made.  In 
ordinary  cases,  and  unless  indispensable  to  protect  the  rights 
of  the  party  applying,  it  will  not  order  an  inspection  to  be 
given,  or  a  deposit  to  be  made. 

Sworn  copies  of  books,  entries,  or  of  papers  and  documents, 
to  the  discovery  of  which  the  applicant  shows  a  right,  will  be 
ordered  to  be  famished. 

Enough  must  be  stated  to  justify  a  presumption,  that  entries, 
papers  or  documents  relating  to  a  specified  subject  matter  exist, 
are  in  possession  or  control  of  the  other  party,  and  that  they 
will  tend  to  establish  some  claim  or  defence  of  the  party  asking 
for  the  discovery ;  and  that  they  are  not  in  his  possession  or 
under  his  control  (Rule  9,  Supreme  Court). 

If  in  answer  to  the  order,  the  opposite  party  denies  fully  and 
explicitly  that  there  are  any  such  entries,  books  or  papers  under 
his  control,  that  is  an  end  of  the  application. 

He  cannot  be  subjected  to  a  fishing  examination  or  investiga- 
tion, with  a  view  to  ascertain  the  fact,  whether  he  has  or  has 
not  books,  papers  or  documents  which  may  contain  evidence 
relating  to  the  merits  of  the  action,  or  of  the  defence,  unless  he 
is  examined  as  a  witness,  so  that  his  deposition  may  be  made 
evidence  as  well  for  as  against  him  (Code,  §  389  [sec.  349]). 

The  Revised  Statutes  enacted  that  the  Supreme  Court,  in*  pre- 
scribing, by  general  rules,  the  cases  in  which  such  discovery 
may  be  compelled  and  the  proceedings  for  that  purpose,  where 
the  statute  had  not  regulated  the  same,  should  "  be  governed 
by  the  principles  and  practice  of  the  poxxrt  of  Chancery  in  com- 
pelling discovery,  except  that  the  costs  of  such  proceedings 
shall  be  always  awarded  in  the  discretion  of  the  court"  (2  R.  S. 
199,  §  31  [sec.  22]). 

According  to  the  practice  of  the  Court  of  Chancery  it  was 
necessary  to  set  forth  in  the  bill  the  particulars  of  which  the 
discovery  was  sought  The  opposite  party  was  not  required  to 
answer  vague  and  loose  surmises.    An  averment  that  the  mat- 
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ters,  as  to  -which  a  discovery  was  sought,  were  material  to  the 
defence,  was  not  sufficient.  It  was  requisite  to  so  state  the  case, 
that  the  court  could  see  how  they  might  be.  material  on  the 
trial  of  the  suit  at  law. 

As*  soon  as  the  answer  was  perfected  the  defendant  might 
move  for  costs,  and  to  dissolve  any  injunction  that  had  been 
granted,  staying  proceedings  at  law  until  the  discovery  was 
made. 

It  was  almost  a  matter  of  course  to  grant  both  motions,  unless 
before  the  bill  was  filed  he  had  been  applied  to  for  the  discovery 
and  had  refused  to  make  it,  in  which  case  costs  were  not  allowed 
to  him  (2  Barb.  Oh.  Pr.  106,  111,  115). 

The  practice  in  case  of  applications  under  the  Revised  Sta- 
tutes is  deemed  to  be  well  settled  (18  Wend.  529 ;  2  Sand.  S. 
C.  R.  662). 

The  applicant  must  state  the  particulars  of  which  a  discovery 
is  sought,  and  enough  to  satisfy  the  court  that  it  is  in  the  power 
of  the  opposite  party  to  furnish  it,  and  that  it  is  material  for  the 
support  of  the  claim  or  defence  of  the  applicant  that  it  should 
be  made. 

If  the  party  answer  distinctly  and  unevasively,  that  as  to  all 
or  any  of  the  papers  or  documents  or  entries,  of  which  a  dis- 
covery is  sought,  there  are  no  such  papers  or  documents  in 
his  possession  or  under  his  control,  and  that  there  are  no  entries 
relating  to  the  specified  subject  matter,  or  except  such  as  he 
has  furnished  copies  of,  the  applicant  must  abide  by  the  answer 
so  far  as  the  proceedings  for  a  discovery  are  concerned.  If  dis- 
satisfied with  the  result  of  the  proceedings,  he  must  examine 
him  as  a  witness,  or  rely  on  such  other  evidence  as  he  may  be 
able  to  command. 

He  has  no  right  to  have  a  general  inquisitorial  examination 
of  all  the  books,  papers,  aqd  documents  of  his  adversary,  with  a 
view  to  ascertain  if  perchance  something  cannot  be  found  which 
will  possibly  aid  him. 

The  order  appealed  from  appoints  a  referee  to  ascertain  and 
report  whether  the  order  of  January  10, 1853,  has  been  fully 
complied  with,  and  to  that  end  purports  to  give  him  power 
"  to  examine  and  personally  inspect  all  the  books,  papers,  and 
documents"  now  or  heretofore  in  the  possession  or  under  the 
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control  of  the  defendants  "  containing  entries  or  statements  in 
reference  to  the  discovery,"  and  to  examine  witnesses  in  rela- 
tion to  snch  books,  papers  and  documents,  to  prove  their  exist- 
ence or  identity,  and  to  compel  such  books  and  papers  to  be 
produced  and  subjected  to  his  personal  examination. 

We  are  satisfied  that  the  court  has  no  right,  under  the  rules 
adopted,  to  execute  the  power  conferred  by  the  Revised  Sta- 
tutes or  under  the  Code,  to  direct  a  discovery  to  be  made  in  the 
manner  directed  by  the  order  of  the  9th  of  April,  or  such  pro- 
ceedings as  are  provided  for  in  that  order  to  ascertain  whether 
an  order  directing  a  discovery  has  been  fully  complied  with. 
If  rules  8,  9, 10,  and  11,  are  to  be  regarded  as  regulating  the 
practice  in  applications  under  the  Revised  Statutes  only,  and  as 
having  no  reference  to  proceedings  under  §  388  of  the  Code, 
then  a  discovery  can  be  directed  to  be  made  in  only  one  of  the 
modes  specified  in  rule  10. 

The  Code  (§  388)  authorizes  the  court  or  a  judge  thereof,  "in 
their  discretion,"  to  "  order  either  party  to  give  to  the  other, 
within  a  specified  time,  an  inspection  and  copy,  or  permission 
to  take  a  copy  of  any  books,  papers,  and  documents  in  his  pos- 
session, or  under  his  control,  containing  evidence  relating  to 
the  merits  of  the  action,  or  the  defence  therein." 

Giving  permission  to  take  a  copy,  is  necessarily  giving  power 
to  inspect,  as  a  copy  cannot  be  made  without  inspecting  the 
book,  paper  or  docnment  to  be  copied. 

The  only  discretion  which  the  court  can  exercise,  under  this 
section  of  the  Code,  is  in  determining  whether  it  will  order  an 
inspection  to  be  given  at  all.  If  it  grants  a  discovery  under 
this  section,  it  has  no  discretion  in  directing  the  n^anner  in 
which  it  is  to  be  made.  An  inspection  is  to  be  giyen  at  all 
events,  and  the  only  alteratives  that  can  be  presented  to  the 
party  against  whom  the  motion  is  niade  are,  to  either  give  a 
copy  or  submit  to  the  inconvenience  of  allowing  the  petitioner 
to  make  a  copy. 

If  either  party  applies  under  the  Code,  he  should  be  required 
to  make  a  case  as  strong  and  urgent  as  is  deemed  necessary  to 
entitle  him  to  a  production  and  deposit  of  books,  papers  and 
documents,  instead  of  sworn  copies.  Neither  reason,  principle 
nor  policy,  demands  thq*t  a  party's  books  and  papers,  or  any  part 
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of  them,  should  be  submitted  to  the  inspection  of  his  adversary, 
when  the  court  would  not  order  them  to  be  deposited  in  order 
that  they  might  be  inspected.  Such  an  order  should  be  made 
only  in  those  cases  in  which  one  for  production  and  deposit 
would  be  granted,  unless  an  inspection  was  ordered  as  a  sub- 
stitute for  deposit,  on  the  sole  ground  that  a  deposit  and  pro- 
duction would  be  a  substantial  inconvenience  to  the  owner  of 
the  books,  papers  and  documents,  and  would  be  of  no  benefit  to 
the  applicant  beyond  that  which  an  inspection  would  confer. 

Where  the  sworn  copies  furnished  in  obedience  to  an  order 
for  a  discovery  indicate  that  the  discovery  may  not  be  complete, 
it  is  proper  for  the  petitioner  to  apply  for  a  further  order  based 
on  the  return  and  previous  proceedings,  or  on  them  and  farther 
affidavits,  for  an  order  requiring  the  opposite  party  to  show 
cause  at  a  time  to  be  named  why  sworn  copies  should  not  be 
furnished  of  such  other  entries,  papers  or  documents  relating  to 
the  points  as  to  which  a  discovery  had  been  ordered,  as  the 
return  and  other  papers  may  induce  the  court  to  believe  to  be 
in  his  possession  or  control,  and  unless  the  possession  or  control 
of  such  papers  and  documents  or  the  existence  of  such  entries 
be  explicitly  and  unequivocally  denied,  •  a  peremptory  order 
would  be  granted. 

The  return  made  in  this  case  contains  among  other  things 
four  resolutions  passed  by  the  defendants  on  the  23d  of  March, 
1840,  the  first  two  of  which  would  seem  to  clearly  relate  to  the 
Indiana  bonds. 

The  third  is  as  follows,  viz :  "  Resolved,  That  S.  Draper,  Jun. 
and  others'  proposition  be  laid  on  the  table."  The  immediately 
preceding  and  succeeding  resolutions  imply  that  the  proposi- 
tion related  to  the  same  bonds,  and  the  natural  inference  would 
be  that  the  proposition  was  in  writing.  It  may  be  that  the 
cashier,  in  the  return  sworn  to  by  him,  intended  to  have  it  dis- 
tinctly understood  that  no  such  paper  could  be  found,  and  it  is 
possible  that  the  thought  of  searching  for  one  may  not  have 
occurred  to  him. 

We  think  it  would  have  been  proper  on  the  return  being  made, 
to  have  applied  for  an  order  that  the  defendants  show  cause 
at  a  time  to  be  named  why  a  sworn  copy  of  that  "  proposition" 
should  not  be  furnished.    The  order  might  also  have  included 
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any  other  paper,  document,  book  or  entry,  relating  to  the  mat- 
ter as  to  which  a  discovery  had  been  ordered,  whose  existence 
was  shown  to  be  probable.  In  answer  to  the  order  to  show 
cause,  it  would  be  incumbent  on  the  defendants  to  show  by  the 
oaths  of  their  proper  officers,  that  no  such  paper,  document  or 
entry  existed,  or  if  the  existence  of  either  was  not  denied,  the 
defendants  would  be  ordered  to  furnish  copies,  or  to  submit  to 
the  consequences  of  disobedience. 

We  think  this  course  should  have  been  pursued  instead  of 
making  the  order  appealed  from.  The  proceedings  authorized 
by  the  order,  we  do  not  think  warranted  by  the  rules 'adopted 
,  by  the  Supreme  Court,  or  by  the  Code,  and  that  the  order  ap- 
pealed from  should  be  reversed,  without  prejudice  to  the  right 
of  the  plaintiff  to  apply  for  an  order  to  show  cause,  in  accord- 
ance with  the  views  we  have  expressed. 

We  think  it  proper  that  the  return  should  be  verified  as  well 
by  the  president  as  by  the  cashier. 


Murphy,  Administratrix  of  Murphy,  v.  Ejpp  &  Brown. 

In  an  action  under  the  statute,  by  the  representatives  of  a  deceased  person, 
deprived  of  life  through  the  alleged  negligence  of  the  defendants,  to  recover 
the  damages  occasioned  by  his  death  to  his  widow  and  children,  a  bill  of  par- 
ticulars cannot  properly  be  required. 

It  would  be  unreasonable  to  require  the  plaintiff  in  such  actions,  to  state  by 
anticipation  all  the  items,  and  the  amount  of  each,  that  the  court  might  hold 
would  properly  enter  into  the  computation  of  damages. 

The  alleged  disposition  of  ordinary  jurors,  to  give  extravagant  damages  in  such 
cases,  is  not  a  sufficient  reason  for  granting  a  struck  jury. 

As  the  damages,  in  such  cases,  are  limited  to  the  pecuniary  loss,  when,  in  the  * 
judgment  of  the  court,  they  exceed  any  reasonable  estimate  of  such  loss,  the 
verdict  will  be  set  aside.  , 

* 

At  Gharriber8y  Jan.,  1853. — This  was  an  action  under  the  Sta- 
tute to  recover  the  damages,  resulting  from  the  death  of  the 
intestate,  to  his  widow  and  children.  The  defendants  were  the 
proprietors  of  ao  omnibim  Ufle,  and  the  complaint  averred  that 
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by  the  gross  negligence  of  the  driver  of  one  of  their  stages,  the 
deceased  had  been  run  over,  and  had  died  in  consequence  of 
the  injuries  hereceived. 

The  defendants  moved  for  a  bill  of  particulars,  and  also  for  a 
struck  jury,  upon  the  ground  that  the  prejudices  of  ordinary 
juries  led  them  to  give  excessive  damages. 

For  the  reasons  above  stated,  the  judges,  consulted  by  Camp- 
bell, J.,  were  all  of  opinion  that  both  motions  ought  to  be 
denied. 

They  were  denied  accordingly. 


Keet.kr  v.  Dusenbury  &  Ogden. 

The  examination  of  parties  as  witnesses,  or  the  production  of  their  books,  cannot 
be  compelled,  tinder  the  provisions  of  the  Revised  Statutes,  to  perpetuate  testi- 
mony. 

Where  no  complaint  has  been  filed,  and  the  nature  of  the  relief  sought  by  the 
action  is  not  shown  by  affidavit,  the  merits  of  the  case  cannot  appear,  and  the 
drart  in  its  discretion  should  not  compel  the  production  of  books. 

January,  1853. 

The  summons  in  this  case  was  for  general  relief.  The  defend- 
ants appeared,  but  no  complaint  was  served.  The  plaintiff  ap- 
plied under  the  provisions  of  the  Be  vised  Statutes,  to  perpetuate 
testimony  (Part  3d,  ch.  7,  Tit.  3,  art.  5),  for  an  order  and  summons 
to  examine  the  defendants,  and  to  compel  them  to  produce  cer- 
tain books  and  papers  in  their  possession,  containing  reports  and 
entries  concerning  the  plaintiff's  standing  and  credit  as  a  mer- 
chant.   On  the  day  fixed  for  the  ex^minatidn  of  the  defendants 

'  under  the  summons  and  order,  objection  was  made  by  the  counsel 
for  the  defendants,  that  their  examination  as  witnesses  or  the 
production  of  their  books  could  not  be  compelled  by  the  proceed- 
ings which  the  plaintiff  had  taken  for  that  purpose,  viz.  under 

^  the  provisions  of  the  Revised  Statutes  to  perpetuate  testimony. 

Emmet,  J, — I  have  looked  into  this  question,  and  am  of 
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opinion  that  the  objection  is  well  taken.  The  Code,  §  390, 
provides  for  the  examination  of  a  party  as  a  witness,  either  at 
the  trial,  or  conditionally,  or  npon  commission ;  and  expressly 
declares  (§  389),  that  no  examination  of  a  party  shall  be  had  on 
behalf  of  the  adverse  party,  except  in  one  of  those  modes. 
The  present  proceeding  is  not  under  the  Code,  but  expressly 
under  the  provisions  of  the  Revised  Statutes  to  perpetuate  testi- 
mony, which  never  contemplated  the  examination  of  a  party. 
The  examination  of  parties  as  witnesses  was  not  then  known  to 
the  law. 

Neither  do  those  provisions  of  the  Revised  Statutes  give  power 
to  compel  a  party  to  produce  his  books,  &c.  That  object  can 
only  be  attained  under  Tit.  3d,  ch.  1,  part  3,  §  30,  &c,  of  the 
Revised  Statutes,  or  under  §  388  of  the  Code. 

Both  those  enactments  leave  it  to  the  discretion  of  the  court 
to  compel  such  production*  and  both  make  it  a  condition  that 
the  books,  &c,  required  should  contain  evidence  relating  to  the 
merits  of  the  case. 

If  this  application  had  been  made  under  either  of  these  acts, 
I  do  not  think  it  should  be  granted.  It  is  not  easy  to  conceive 
what  the  merits  of  an  action  may  be,  or,  indeed,  that  it  can 
have  any  merits,  on  a  bare  summons  for  general  relief,  and 
before  any  complaint  has  been  exhibited,  and  without  even  an 
affidavit  disclosing  the  nature  of  the  relief  sought. 

Strictly  speaking,  the  merits  of  an  action  can  only  appear 
from  the  pleadings  on  both  sides,  and  cannot  be  fairly  pre- 
sented until  the  cause  is  at  issue.  But,  assuming  that  it  is  suffi- 
ciently apparent,  that  the  plaintiff's  object  in  this  proceeding  is 
to  obtain  the  necessarv  materials  from  the  defendants'  books  to 
frame  a  complaint  against  them  for  a  libel,  I  should  much  doubt 
the  propriety  of  exercising  the  power  of  the  court  to  facilitate 
such  a  purpose  under  any  form  of  application,  without  strong 
affidavits,  showing  its  necessity  to  enable  a  plaintiff  to  obtain 
redress. 

The  motion  to  compel*  obedience  to  the  order  and  summons 
must  be  denied,  but  without  costs,  the  question  having  been 
submitted  as  somewhat  novel  in  its  character. 

Approved  on  consultation. 


663         OASES  IN  THE  SUPERIOR  OOUBT. 

Hubbard  v.  Guild. 


V. 


When  in  an  action  against  joint  debtors  the  Superior  Court  has  acquired  juris- 
diction by  the  service  of  the  summons  upon  one  of  the  defendants,  the  pro- 
perty of  any  other  defendant,  who  is  a  non-resident,  may  be  attached  under 
§  227  of  the  Code. 

At  Chambers,  January  3. — The  action  was  against  two  de- 
fendants, jointly  liable  upon  a  contract,  and  the  summons  had 
been  personally  served  upon  one  of  them;  and  the  other, 
upon  whom  it  had  not  been  served,  and  who  had  not  ap- 
peared, was  proved  to  be  a  non-resident,  and  an  application 
for  a  warrant  of  attachment  against  his  property  was  made  at 
Chambers,  to  Mr.  Justice  Campbell. 

The  judges,  consulted  by  him  were  all  of  opinion  that  as  the 
court,  under  §  33,  sub.  2,  of  the  Code,  as  amended  by  the  act 
of  April,  1852,  has  now  jurisdiction  in  all  suits  against  joint 
debtors,  where  the  summons  has  been  personally  served  upon 
any  one  of  them,  it  was  a  necessary  consequence  that  the  pro- 
perty of  a  non-resident  defendant,  not  served,  and  not  having 
appeared,  might  be  attached  under  §  227  of  the  Code.  There 
was  no  longer  any  distinction,  in  such  cases,  between  the  pow- 
ers of  the  judges  of  this,  and  of  the  Supreme  Court 

The  warrant  prayed  for  was  therefore  granted. 


Htjbbabd  and  others  v. Guild. 

A  solvent  partner  is  not  entitled  by  law  to  the  sole  administration  of  the  assets 
of  the  partnership,  which  is  dissolved  by  the  separate  insolvency,  of  one  or 
more  of  the  partners. 

(At  General  Term,  before  Oaklet,  Oh.  J.,  Dura,  Campbell,  and  Boswobth,  J  J.) 
January,  1858.  \ 

This  was  an  appeal  from  an  order  granting  an  injunction,  and 
appointing  a  receiver,  in  an  action  for  settling  the  accounts,  and 
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paying  the  debts  of  a  dissolved  partnership.  It  was  admitted 
that  the  partnership  was  dissolved  by  the  personal  insolvency 
of  some  of  the  plaintiffs,  but  it  was  proved  to  the  satisfaction  of 
the  court  that  the  defendant,  Guild,  was  entirely  solvent.  His 
counsel,  therefore,  insisted  that  his  legal  rights  were  exactly  the 
same  as  those  of  a  surviving  partner,  ancl  consequently,  as  there 
was  no  allegation  of  fraud  or  mismanagement,  that  he  was  en- 
titled to  the  sole  administration  of  the  partnership  assets.  The 
court  said,  that  had  there  been  a  provision  in  the  articles  of 
co-partnership,  that  in  the  event  which  had  happened,  the  sol- 
vent partner  should  alone  be  entitled  to  settle  the  accounts, 
dispose  of  the  property,  and  close  the  affairs  of  the  firm,  they 
would  have  felt  it  their  duty  to  give  it  full  effect,  by  dissolving 
the  injunction,  and  discharging  the  order  for  a  receiver;  but 
that  in  the  absence  of  such  a  provision,  and  of  any  express  de- 
cision or  authority,  they  could  not  be  governed  by  the  imper- 
fect analogy  upon  which  the  counsel  had  insisted.  They  could 
not  say  that  the  insolvent  partners  were  divested  of  their  legal 
rights  as  joint  owners  of  the  partnership  assets,  and  deprived 
of  all  agency  or  voice  in  closing  the  business  of  the  firm. 
In  their  opinion,  the  right  of  the  plaintiffs  to  demand  the  ap- 
pointment of  a  receiver,  was  exactly  the  same  that  it  would 
have  been  had  the  partnership  been  dissolved  from  any  other 
cause  than  their  own  insolvency. 

The  court  added,  that  they  saw  no  reason  why  the  defendant 
should  not  himself  be  appointed  the  receiver,  if  he  would  give 
the  necessary  security.  It  seemed  to  them  that  in  all  cases 
where  the  dissolution  of  a  partnership  is  occasioned  solely  by 
the  insolvency  of  one  of  the  partners,  the  solvent  partner  ought 
to  be  appointed  receiver,  when  his  capacity  and  integrity  are 
unquestioned.  The  referee,  therefore,  to  whom  the  appoint- 
ment was  referred,  might,  upon  due  inquiry,  report  the  name 
of  the  defendant. 

The  order  of  reference  was  accordingly  so  modified. 

Evart8)  for  plaintiffs. 

Leonard^  for  defendant.  -   -- 
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O'Brien  v.  Hag  an. 

When  the  plaintiff  or  defendant  in  a  civil  suit  is  sentenced  to  imprisonment  in  the 
state  prison,  although  only  for  a  term  of  years,  the  suit  is  abated. 

At  Chamber*,  January,  1853» — The  plaintiff  having  been 
convicted  of  a  felony,  and  sentenced  to  be  imprisoned  in  the 
state  prison  for  a  term  of  years,  the  defendant  obtained  from 
him,  after  the  sentence  had  been  pronounced,  a  release  of  the 
demand,  or  damages,  for  the  recovery  of  which  the  suit  was 
brought,  and  now  moved  for  leave  to  file  a  supplemental  an- 
swer, setting  up  the  release  as  a  bar. 

The  judges  consulted  by  Oakley,  Ch*  J.,  were  of  opinion  that 
the  necessary  effect  of  the  provision  in  the  R.  8.  (2  K.  S.,  §  19, 
p.  701),  which  suspends  all  the  civil  rights  of  a  person  so  con- 
victed and  sentenced,  during  the  term  of  his  imprisonment,  was 
to.  abate  the  suit)  and,  consequently,  that  no  further  proceeding 
could  be  had  therein,  until  it  was  properly  revived.  They  de- 
clined to  give  any  opinion  upon  the  question,  whether  a  release 
given  by  a  person  so  sentenced,  even  if  founded  upon  a  valu- 
able consideration,  would  be  a  valid  defence. 

Upon,  the  first  ground,  the  Chief  Justice  denied  the  motion. 


Coates  v.  Coaxes. 

*■ 

Counsel  fees  for  defending  the  suit,  and  moving  to  dissolve  an  injunction,  may  be 
properly  included  in  an  estimate  of  the  damages  sustained  by  the  defendant, 
in  consequence  of  the  injunction. 

(At  General  Term,  before  Oajllky,  Ch.  J.,  Dun,  Campbell,  and  Boswobth,  J.J.) 

January  22, 1868. 

^Chb  plaintiff,  upon  the  usual  undertaking,  had  obtained  an 
injunction  restraining  the  defendant  from  the  use  of  certain 
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trade  marks.  This  injnnction  was  dissolved  upon  the  motion 
of  the  defendant,  founded  upon  his  answer,  and  a  large  number 
of  affidavits ;  and  the  merits  of  the  controversy  being  thus  vir- 
tually determined,  the  plaintiff  discontinued  the  suit.  The  usual 
reference  was  then  had  for  ascertaining  the  damages  sustained  by 
the  defendant,  in  consequence  of  the  injunction,  and  it  appeared 
from  the  report  of  the  referee,  that  the  damages,  as  estimated 
by  him,  consisted  mainly  of  heavy  expenses  incurred,  and 
counsel  fees  paid  by  the  defendant  in  procuring  the  dissolution 
of  the  injunction ;  none  of  the  charges,  however,  were  such  as 
could  be  included  in  the  taxation  of  costs,  and  the  court,  after 
argument,  were  of  opinion  that  they  were  properly  allowed, 
and  therefore  denied  a  motion  for  striking  them  out  from  the 
report    (Code,  11,  Paige,  p.  227). 


0.  Edwards y  for  plaintiff. 
A.  BurriU,  for  defendant 


Smith  v.  Bbown. 

An  inquest  cannot  be  regularly  taken  on  the  first  day  of  a  trial  term,  unless 

the  action  is  regularly  called  upon  the  calendar. 
The  rules  of  the  Supreme  Court,  relative  to  proceedings  at  circuits,  apply  to  the 

trial  terms  of  the  Superior  Court 

At  Chambers,  Jan.  3, 1853. — The  defendant  moved  to  set 
aside  the  plaintiff's  judgment  as  irregular,  upon  the  ground 
tli  at  the  inquest  upon  which  it  was  founded  had  been  taken  out 
ui  the  order  of  the  cause  upon  the  calendar,  on  the  first  day 
of  the  trial  term,  on  which  day  a  proper  affidavit  of  merits  had 
been  subsequently  filed. 

The  question  was,  whether  the  case  was  governed  by  the  rule 
of  the  Supreme  Court,  which  allows  inquests  to  be  taken  at .  a 
circuit  in  actions  out  of  their  order  upon  the  calendar,  only 
upon  some  day  .after  the  first  day  of  the  circuit  (rale  12).    And 
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the  judges,  consulted  by  Duer,  J.,  were  of  opinion  that  the  rule 
ought  to  be  construed  as  embracing  the  case,  and  that  in  all 
cases  susceptible  of  such  an  application,  the  rules  of  the  Su- 
preme Court,  relative  to  proceedings  at  circuits,  should  be  con- 
strued to  apply  equally  to  the  trial  terms  of  this  court. 
The  inquest  and  judgment  were  accordingly  set  aside. 

W.  W.  Nttea,  for  defendant. 

F.  F.  Treadwett,  for  plaintiff. 


RlCHABDSOX  V.  C&AIG. 

The  undertaking  to  warrant  an  order  of  arrest  most  in  all  eases  be  executed  by 
the  plaintiff  except  where  the  plaintiff  is  a /fait  covert,  or  an  infant 

.  At  Chambers,  Jan.  3, 1853. — Dtter,  J.,  refused  to  grant  an 
order  for  the  arrest  of  the  defendant,  upon  the  ground  that  the 
undertaking  on  the  part  of  the  plaintiff  was  executed  only  by 
a  surety,  and  not  by  the  plaintiff.  He  held  that  although,  in 
the  discretion  of  the  judge,  sureties  may  be  dispensed  with,  yet 
the  undertaking  must  in  all  cases  be  signed  by  the  plaintiff, 
and  that  the  terms  of  §  182  of  the  Code  admitted  no  other  in- 
terpretation ;  and  although  the  plaintiff  was  proved  to  be  a 
non-resident,  he  could  not  for  that  reason  allow  an  exception. 
When  the  plaintiff  is  a  married  woman,  or  an  infant,  he  in- 
clined to  the  opinion  that  the  next  friend,  or  guardian,  might 
be  reasonably  considered  a  plaintiff,  within  the  meaning  of  the 
Code,  and  an  undertaking  signed  by  him,  upon  that  ground,  be 
held  sufficient.  It  was  only  by  this  construction  that  these  ex- 
ceptions could  be  reconciled  with  the  language  of  the  Code, 
which  he  thought  was  too  plain  and  imperative  to  allow  of  any 
other. 
Oaklet,  Ch.  J.,  and  Campbell  and  Boswobth,  J.  J.,  concurred. 

F  W.  Piatt,  for  plaintiff. 
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Caby  v.  Williams. 

A  partner  cannot  arrest  a  co-partner  upon  the  allegation  of  a  fraudulent  removal 
of  partnership  property. 

At  Chambers,  Jan.  3,  1853. — The  plaintiff  and  defendant 
were  partners,  and  it  appeared  by  the  complaint  that  the  action 
was  brought  to  recover  damages  for  the  fraudulent  removal  by 
the  defendant  of  a  stock  of  goods  belonging  to  the  firm.  An 
order  of  arrest  was  applied  for  upon  affidavits  setting  forth  the 
fraud. 

Duer,  J.,  refused  to  grant  the  order,  holding  that  the  action 
was  not  maintainable,  and  that  the  plaintiff  had  no  proper 
remedy  but  in  a  suit  for  an  injunction  and  a  receiver. 

Approved  by  the  same  judges. 


Halse*  and  another  *>.  Carter. 

• 

A  defendant  is  not  bound,  in  his  answer,  to  set  up  a  demand,  which  from  its  na- 
ture iB  a  proper  subject  of  a  counter  claim. 

He  may  elect  to  enforce  its  recovery  in  a  separate  BUit 

A  defendant  has  at  all  times  had  such  an  election)  in  relation  to  a  set-on^  or  a 
recoupment  of  damages,  and  his  rights,  in  this  respect,  have  not  been  varied 
or  affected  by  the  Code,  §§  149,  160. 

At  Special  Term,  Jan.  3,  1853. — These  points  arose,  and 
were  so  decided  by  Dueb,  J.,  in  the  above  case,  and  upon  con- 
sultation his  decision  was  approved  by  all  the  judges. 

Quere,  whether  when  a  counter-claim  is  set  up  in  the  answer, 
the  plaintiff  should  be  permitted  to  discontinue  merely  upon 
the  payment  of  costs  ? 

This  question  was  also  partially  discussed  in  the  same  case, 
but  as  it  was  unnecessary  to  be  determined,  no  opinion  was 
expressed  in  relation  to  it. 


668         OASES  IN  THE  SUPEEIOR  COURT. 

Bate*  t.  Jaine*.    ' 


Gilbert  and  others  v.  Bulkxkt  and  Chaflto. 

The  Court  may  in  the  exercise  of  its  discretion  exonerate  bail  after  the  lapse  of 
more  than  20  days  from  the  commencement  of  the  suit  against  them. 

At  Special  Term,  February,  1853. — This  was  a  motion  for  the 
exoneration  of  the  defendants,  as  bail,  upon  their  surrender  of 
the  defendant  in  the  original  suit,  and  the  payment  of  the  costs 
of  the  action.  It  was  resisted  upon  the  ground  that  more  than 
20  days  had  elapsed  since  the  commencement  of  the  suit,  and 
that  as  no  further  time  had  been  granted,  before  the  expira- 
tion of  the  20  days,  for  making  the  surrender,  the  bail  were 
fixed  beyond  the  power  of  the  court  to  flischarge  them. 

The  judges,  however,  consulted  by  Oakley,  Ch.  J.,  were  all 
of  opinion,  that  whatever  construction  they  might  have  been 
forced  to  give  to  §  191  of  the  Code,  had  it  stood  alone,  they 
certainly  possessed  the  discretion,  that  was  denied  them,  under 
the  general  words  of  §  174,  which  authorize  the  court  In  its  dis- 
cretion, and  upon  such  terms  as  may  be  just,  not  only  to  allow 
an  answer  or  reply  to  be  tnade,  but  any  other  act  to  be  done, 
after  the  limited  time.  The  surrender  of  their  principal  by  the 
bail,  was,  in  their  judgment,  an  act,  ^hich  these  general  words 
should  be  construed  to  embrace. 

There  appearing  upon  the  papers  sufficient  reasons  for  thus 
exercising  Ids  discretion,  the  Chief  Justice  granted  tho  motion. 


Bates  v.  Jaines. 

A  notice  of  a  motion  cannot  be  so  countermanded  by  the  party  who  has  given 
it,  as  to  deprive  the  opposite  party  of  the  right  of  attending  on  the  day 
specified  and  having  tiie  motion  diamiased  with  coats. 

February,  1863 
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This  was  so  decided  by  Dura,  J,  at  Chambers,  and  the 
decision  was  approved  by  the  other  judges  upon  consultation. 

Mott  and  Cary,  attorneys  for  plaintiff. 
Genet,  attorney  for  defendant. 


Spies  akd  others  v,  A.  Joel  amd  L.  Joel. 

Semble, — That  when  an  assignment  made  by  a  debtor,  of  all  his  property,  for  the 
purpose  of  satisfying  particular  debts,  contains  no  provision  relative  to  a 
possible  surplus,  the  omission  is  not  such  evidence  of  an  intent' to  defraud  his 
creditors  as  will  be  deemed  sufficient  to  warrant  his  arrest 

If  the  omission  is,  upon  such  an  application,  evidence  at  all,  it  is  a  presumption 
only  that  it  raises,  and  this  presumption  is  conclusively  rebutted  by  showing 
that  the  preferred  debts  exceeded  the  value  of  the  property. 

At  Chambers,  February,  1853. — This  was  an  application  on 
the  part  of  the  defendants  to  vacate  an  order  of  arrest,  which 
had  been  granted  on  the  allegation  that  they  had  disposed  of 
their  property,  with  intent  to  defraud  their  creditors  (Code, 
§  178,  sub.  5). 

It  appeared  that  before  the  commencement  of  the  suit  they 
had  made  an  assignment  of  all  their  property,  directing  that  the 
avails  should  be  applied  to  the  payment  of  all  the  debts  owing 
by  them  to  certain  creditors  who  were  named,  but  containing 
no  provision  relative  to  the  disposition  to  be  made  by  the  as- 
signee of  any  surplus  that  might  remain  after  the  satisfaction 
of  the  debts  specified,  and  this  omission  was  relied  on  by  the 
counsel  for  the  plaintiffs,  as  conclusive  evidence  of  a  fraudulent 
intent,  making  it  the  duty  of  the  judge  to  sustain  the  order  of 
arrest. 

It  was,  however,  conclusively  shown  by  the  affidavits  on  the 
part  of  the  defendants,  that  the  preferred  debts  largely  ex- 
ceeded in  amount  the  whole  value  of  the  property  assigned, 
and  that  this  was  known  to  the  parties  when  the  qagigngient 
was  made. 
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Du$r,  J. — It  may  be  true,  as  the  counsel  for  the  plaintiffs  has 
contended,  that  the  court  of  appeals,  by  its  recent  decisions,  has 
settled  the  law,  that  the  omission  in  an  assignment,  giving 
preferences,  of  any  provision  relative  to  a  possible  surplus, 
is  evidence  of  a  fraudulent  intent,  which  renders  the  assign- 
ment void  under  the  statute.  But,  in  my  judgment,  it  is  only 
a  constructive  fraud  which  is  thus  established,  for  I  cannot 
regard  the  omission  as  evidence  per  se  of  an  actual  intent, 
existing  in  the  mind  of  the  debtor  and  governing  his  act ;  and 
I  am  clear  in  the  opinion  that  it  is  proof  of  an  actual  intent,  that 
in  all  cases,  in  which  fraud  is  charged,  ought  to  be  required  to 
justify  or  sustain  an  order  of  arrest.  The  constructive  guilt  of 
a  debtor,  who  is  innocent  in  fact,  can  never  be  held  by  me  to 
be  a  sufficient  ground  for  his  imprisonment. 

Let  it  be  admitted,  however,  that  such  an  omission  as  is  now 
relied  on  affords  some  evidence  of  a  fraudulent  intent,  actually 
existing  in  the  mind  of  the  debtor,  it  is  undeniable  that  it  is 
a  presumption  only  that  it  raises;  a  presumption  which  the 
debtor  is  competent  to  meet  and  repel,  and  which  in  the 
case  before  me  is  conclusively  repelled.  It  is  proved  to  my 
entire  satisfaction,  that  the  property  assigned  will  be  insuffi- 
cient to  satisfy  the  debts  which  are  directed  to  be  paid,  and 
that  this  insufficiency  was  known  to  the  parties  when  the  assign- 
ment was  executed.  It  is  manifest,  that  there  could  have  been 
no  intent  to  defraud  the  general  creditors  by  the  appropriation 
of  a  surplus  to  the  use  of  the  defendants,  if  not  only  no  such 
surplus  was  expected  to  arise,  but  it  was  certainly  known  that 
none  would  exist,  and  such  I  am  satisfied  were  the  facts.  Order 
vacated,  and  defendants  discharged. 

Approved  by  Oakley,  Oh.  J.,  Campbell  and  Boswobth,  J.  J. 


Linden  v.  Graham. 


In  an  action  for  dander  of  title,  whereby  the  plaintiff  was  prevented  from  obtain- 
ing a  loan  on  the  mortgage  of  the  property,  or  from  selling  it,  it  is  essential  to 
stating  a  cause  of  action,  to  name  the  person  or  persons  who  refused,  for  that 
cause,  to  loan  or  purchase.    If  not  named,  the  complaint  is  demurrable. 
(General  Term,  Feb.  1868.    Oaklby,  Ch.  J.,  Campbell  and  Boswobth,  J.J.) 
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This  case  came  before  the  court  on  an  appeal  from  an  order 
made  at  special  term,  overruling  a  demurrer  to  the  5th  cause 
of  action  set  out  in  the  complaint.  The  cause  of  action  stated 
is,  the  speaking  of  slanderous  words  of  and  concerning  the 
plaintiff's  title  to  certain  lands,  whereby  he  was  prevented  from 
procuring  a  loan  upon  a  mortgage  of  the  lands. 

This  count  states,  that  the  plaintiff  "  caused  application  to  be 
made  to  one  Samuel  Osgood,  being  in  the  business  of  loaning 
money  for  others,  and  the  said  Samuel  Osgood,  but  for  the 
grievances  hereinafter  stated,  could  and  would  have  procured 
such  money,  so  applied  for,  to  be  loaned  to  the  plaintiff,  upon 
the  security  of  a  mortgage  upon  such  lands."  It  then  sets  forth 
the  words  spoken,  and  avers  that,  by  reason  thereof,  "  the  said 
Osgood,  and  his  various  friends  and  customers,  refused  to  com- 
plete and  carry  out  such  contemplated  loan,  to  the  great  damage 
and  injury  of  the  plaintiff." 

The  demurrer  assigns  for  cause, 

1.  That  this  count  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

2.  That  there  is  no  averment  of  any  special  damage  therein. 

3.  That  no  person  is  therein  named  who  promised  or  intended 
to  make,  or  would  have  made,  any  loan  on  said  properly. 

4.  That  the  not  obtaining  a  loan  thereon,  is  no  special  damage. 

T.  J.  Glover,  for  defendant  and  appellant. 
27.  Brewster,  for  respondent. 

By  the  Ootjet.  Boswobth,  J. — This  count  does  not  name 
any  person  with  whom  Osgood  was  in  treaty  for  a  loan,  upon 
the  security  of  a  mortgage  of  plaintiff's  land,  and  who  would 
have  made  a  loan  but  for  the  speaking  of  the  slanderous  words. 

Words  spoken  of  and  concerning  the  title  to  property  are  not 
actionable  per  se.  Special  damage  must  have  resulted,  or  no 
action  will  lie.  This  must  be  stated  in  the  complaint.  To  make 
such  a  statement  as  will  constitute  a  cause  of  action,  the  person 
must  be  named  who  was  induced  not  to  purchase  or  make  a 
loan  by  reason  of  the  slander. 

In  MaLaohy  v.  Soper  et  <d.9  3  Bing.  N.  O.  p.  371,  the  4eelara- 
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tian  was  defective  in  the  particular  assigned  for  cause  of  de- 
murrer in  this  action.  After  verdict  for  the  plaintiff,  the 
defendant  moved  in  arrest  of  judgment,  on  the  ground  that  the 
declaration  did  not  state  any  legal  cause  of  action.  The  court, 
on  full  argument,  deemed  the  objection  well  taken,  and  arrested 
the  judgment. 

Zotoe  v.  Hcurwoody  Cro.  Car.  140;  Tashorough  v.  Day,  Cro. 
Jac.  484 ;  Mcmndng  v.  Avery y  3  Keble,  153 ;  and  Came  v.  Gould 
vng,  Style's  Rep.  169, 170,  were  cited  by  the  court  as  authorities 
fully  sustaining  their  judgment. 

We  apprehend  that,  in  all  actions  of  slander  for  words  not  in 
themselves  actionable,  the  right  to  recover  depends  upon  the 
question  whether  they  caused  special  damage,  and  that  the 
fecial  damage  mus/be  fully  L  accurate!?  stated.  If  the 
special  damage  was  a  loss  of  customers,  or  of  a  sale  of  property, 
the  persons  who  ceased  to  be  customers,  or  who  refused  to  pur- 
chase, must  be  named;  and  that,  if  they  are  not  named,  no  cause 
of  action  is  stated.    1  Selden,  K.  14,  Kendall  v.  Stone. 

In  Tobias  v.  Harland,  4  Wend.  537,  which  was  an  action 
to  recover  damages  for  slanderous  words  spoken  of  articles 
manufactured  by  the  plaintiff,  whereby  divers  persons  refused 
to  purchase  them,  the  declaration  was  held  bad  on  general 
demurrer,  because  such  persons  were  not  named. 

It  is  bad  on  general  demurrer,  because  proof  of  the  loss  of 
other  customers  than  those  named  is  inadmissible.  If  none  are 
named,  nothing  can  be  proved,  and,  as  a  necessary  consequence, 
no  legal  cause  of  action  is  stated.  Saunders'  Fie.  &  Ev.  243 
(5);  1  Hall,  Sup.^Ct.  K.  399. 

The  person  or  persons  who  were  induced,  by  the  slander,  to 
refuse  to  purchase,  or  make  a  loan,  must  be  called  as  witnesses. 
Their  declarations  are  inadmissible  as  evidence  to  make  out  a 
cause  of  action.     TUk  v.  Parsons,  2  Car.  &  P.  201. 

It  is  obvious  that,  unless  they  are  named,  a  defendant  will 
be  utterly  unable  to  make  any  preparation  to  try  the  question 
of  special  damage. 

On  both  authority  and  principle,  we  consider  the  count  de- 
murred to  bad  in  substance,  and  that  the  order  appealed  from 
must  be  reversed,  and  an  order  entered  sustaining  the  demurrer. 
In  this  conclusion  the  Judge  who  made  the  order  appealed 
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from  concurs.    The  plaintiff  may  amend  the  count  on  payment 
of  the  costs  of  the  demurrer  and  of  this  appeal. 


Qum  v.  Chambers. 

A  demurrer,  since  the  Code  was  amended  Iq.  April,  1852,  cannot  be  interposed  to 

new  matter  in  an  answer,  unless  such  new  matter  constitutes  a  eowtier-tlainu 
Any  new  matter  set  np  as  a  defence,  and  not  constituting  a  counter-claim,  if  it  do 
not  state  facts  sufficient  to  constitute  a  defence,  may  be  stricken  out  as  irrele- 
vant, or,  if  the  whole  answer  consist  of  such  matter,  judgment  may  be  granted 
on  account  of  the  frirolonsness  of  the  answer. 
(Before  Oaklet,  C  J.,  Dunt,  Padcx,  Boswobib,  Emhst,  J.J.) 
General  Term,  March,  1968. 

This  case  came  before  the  court  on  an  appeal  from  an  order, 
declaring  a  demurrer  to  part  of  an  answer  to  be  frivolous,  and 
that  the  defendant  have  judgment  on  account  thereof. 

The  complaint  sought  to  charge  the  defendant  for  the  alleged 
conversion  of  personal  property  belonging  to  the  plaintiff. 

The  answer,  first,  denied  plaintiff's  ownership,  or  that  the 
defendant  became  wrongfully  possessed  of  and  converted  the 
property.  It  next  averred  that  defendant,  as  and  being  a 
constable,  took  it  from  the  possession  of  John  Connelly,  on  an 
execution  against  him,  issued  on  a  judgment  recovered  against 
him  by  William  It.  Lawrence  and  others,  in  the  Justices'  Court 
of  the  third  judicial  district,  and  that  the  property  was  in  fact 
Connelly's.  Other  new  matter  was  alleged  which  it  is  unne- 
cessar/  to  mention. 

To  such  of  the  answer  as  oontained  new  matter,  the  plaintiff 
demurred,  assigning  for  pquse  that  the  same  does  not  contain 
any  statement  of  facts  constituting  a  defence. 

The  defendant  moved  for  judgment  on  the  ground  that  the 
demurrer  was  frivolous,  and  on  that  motion  the  order  appealed 
from  was  made. 

J.  J).  JfeQregor,  for  appellant 
D.-rL  43 
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J.  £.  Zone,  for  respondent. 

By  the  Coubt.  Boswobth,  J. — There  seems  to  have  been 
a  misapprehension,  by  both  parties,  of  the  existing  provisions 
of  the  Oode  in  relation  to  the  cases  in  which  a  plaintiff  may 
demur.  % 

There  cannot  now  be  a  demurrer  to  new  matter  in  an  answer 
constituting  a  defence,  unless  such  new  matter  sets  up  a  coun- 
ter-claim. 

The  allegation  of  new  matter,  not  relating  to  a  counter-claim, 
is  not  to  be  replied  or  demurred  to,  but  "  is  to  be  deemed  con- 
troverted by  the  adverse  party  as  upon  a  direct  denial  or  avoid- 
ance, as  the  case  may  require."    Code,  §  168, 

When  it  contains  new  matter  constituting  a  counter-claim, 
the  plaintiff  may  either  reply,  as  to  such  new  matter,  by  deny- 
ing the  allegations  of  it,  or  by  a  statement  of  other  facts  con- 
stituting a  defence  to  it,  or  he  may  demur  to  it  for  insufficiency. 
Code,  §  153. 

The  misapprehension  ha?  probably  arisen  from  the  fact  that 
while  §§  153  and  168  were  amended,  §  154  was  not  modified. 

It  should  have  been  amended  by  striking  out  the  word  "  de- 
fence," and  inserting  in  its  place  the  word  "counter-claim." 
After  the  amendments,  passed  on  the  16th  of  April,  1852,  took 
effect,  only  that  part  of  the  answer  constituting  a  counter-claim 
could  be  replied  to.    (§  153.) 

A  reply  to  new  matter,  not  relating  to  a  counter-claim,  is 
not  now  allowed.  The  Code  puts  it  in  issue,  and  the  issue  is 
one  of  fact,  to  be  tried  by  a  jury.    (§  168.) 

Section  154,  to  be  sensible,  must  now  be  construed  as  speak- 
ing of  new  matter  to  which  a  plaintiff  has  a  right  to  reply  or 
demur  at  his  election.  /  The  only  new  matter  to  which  either  a 
reply  or  demurrer  may  be  interposed  at  the  election  of  the 
plaintiff,  is  such  as  constitutes  a  counter-claim. 
*  The  section  must  be  construed  and  applied  as~it  would  be  if 
the  word  "  counter-claim,"  instead  of  the  word  "  defence,"  was 
contained  in  it. 

The  demurrer  cannot,  properly  speaking,  be  said  to  be  frivo- 
lous. It  was  wholly  irregular  and  unauthorized,  as  much  so 
as  a  demurrer  to  the  plea  of  non  assumpsit. 
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No  suoh  proceeding  is  authorized  by  the  Code  when  an  an- 
swer sets  up  a  defence,  which  is  not  a  counter-claim.  If  an 
answer  contains  new  matter  not  relating  to  a  counter-claim, 
and  such  new  matter  does  not  state  facts  constituting  a  defence, 
the  plaintiff  must  either  move  for  judgment,  on  account  of  the 
frivolousness  of  the  answer  (Code,  §  247),  or  to  strike  out  such 
new  matter  as  irrelevant,  if  it  relates  to  only  one  of  several 
causes  of  action,  or  constitutes  one  of  several  separate  defences. 
(Code,  §  160.) 

If  but  a  single  defence  be  set  up,  and  that  applies  to  the' 
sole  cause,  ox  to  all  the  causes  of  action  contained  in  the  com- 
plaint, and  the  defence  be  frivolous,  §  243  will  enable  the 
plaintiff  to  obtain  a  judgment  on  motion,  without  the  delay  of 
a  trial. 

If  such  defence  be  applicable  to  one  only  of  several  causes 
of  action,  or  if  other  defences  be  also  interposed,  it  can  be 
stricken  out  as  irrelevant,  under  §  160. 

No  order  should  have  been  made  on  the  demurrer.  The 
order  appealed  from  must  be  reversed.  As  there  has  been  an 
entire  misapprehension  by  both  parties  as  to  the  proper  prac- 
tice, in  cases  like  that  before  us,  and  as  the  irregularity  was  one 
which  did  not,  at  the  time,  attract  the  attention  of  the  court, 
each  party  innst  bear  his  own  costs. 


r    "<r< 


Belmqjtt  and  others,  Respondents,  v,  Smith,  Appellant. 

When  *  reference  has  been  made  of  a  collateral  matter,  uuprderto  carry  4 

judgment  into  effect,  the  report  of  the  referee  must  be  confirmed,  upon  motion, 

at  special  term. 
When  exceptions  are  filed  to  the  report*  they  must  be  heard,  not  as  a  calendar 

cause,  but  as  a  non-enumerated  motion. 
Regularly  no  exceptions  can  be  filed,  not  founded  upon  objections  taken  before 

the  referee. 
An  affidavit  of  a  party  setting  forth  the  proceedings  before  the  referee,  cannot 

be  received  as  the  ground  of  a  motion  for  setting  aside  the  report    A  special 

report  of  the  evidence  must  be  obtained  from  the  referee. 
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Belmont  v.  Smith. 

Jl  contractor,  who  under  the  provisions  of  his  contract  with  the  legal  owner,  has 
an  equitable  title  to  the  house  which  he  is  building,  is  to  be  deemed  the  owner, 
under  the  Mechanics'  lien  Act  of  1851. 
(Before  Duer,  Bosworth,  and  Emmet,  J.J.) 
General  Term;  March,  1858. 

The  facts  sufficiently  appear  in  the  opinion  of  the  Court 
&  S<mxayy  for  appellant. 

« 

Jn  Lwrocque,  for  respondents. 

By  the  Coubt.  Duer,  J.*— This  was  an  appeal  from  an  order 
of  the  special  term,  made  by  Mr,  Justice  Emmet,  confirming 
the  report  of  a  referee. 

The  action  was  brought  to  compel  the  specific  performance 
of  a  contract,  by  which  the  respondents  agreed  to  sell  to  the 
appellant  four  lots  of  land  at  the  northwesterly  corner  of  Ave- 
nue A  and  Twentieth  street,  in  the  City  of  New  York,  and  to 
make  him  advances  to  be  applied  in  the  erection  of  buildingB 
thereon,  and  the  appellant  agreed,  upon  the  completion  of  the 
buildings,  to  accept  a  conveyance,  and  secure  the  consideration 
money  and  advances  by  bonds  and  mortgages ;  the  contract 
contained  a  provision,  that  in  case  any  liens  or  encumbrances, 
occasioned  by  the  act  or  default  of  the  vendee,  should  exist 
upon  the  premises  when  the  deed  would  otherwise  be  deliver- 
able, the  respondents  should  not  be  compelled  to  make  the 
conveyance,  until  such  liens  or  encumbrances  were  removed. 

It  was  alleged  in  the  complaint,  that  the  buildings  had  been 
completed  in  pursuance  of  the  contract ;  that  liens  had  been 
created  by  mechanics  and  material  menv  against  the  interest  of 
the  appellant  in  the  property,  under  the  mechanics'  lien  act 
of  July,  1851 ;  and  that  the  appellant,  instead  of  removing  such 
liens  and  accepting  the  conveyance,  and  delivering  the  bonds 
and  mortgages,  in  pursuance  of  his  contract,  had,  upon  the 
completion  of  the  buildings,  proceeded  to  rent  the  prdperty, 
remained  in  possession,  and  refused  to  fulfil  his  contract. 

Upon  the  trial,  before  Mr.  Justice  Campbell,  in  October, 


*  JB*  rdd&m*  J.  Larooque,  Bag, 
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1852,  a  judgment  was  rendered  in  favor  of  the  respondents,  by 
which  the  amount  due  to  them  was  liquidated  at  upwards  of 
eighteen  thousand  dollars,  and  a  reference  was  ordered  to  ascer- 
tain whether  any  such  liens  existed  upon  the  property,  and  the 
amount  of  them ;  and  the  appellant  was  required,  within  four- 
teen days  after  confirmation  of  the  report,  to  procure  the 
discharge  of  the  liens,  and  to  perform  his  contract,  or,  in  default 
thereof,  the  property  to  be  sold,  and  the  amount  due  to  the 
respondents  to  be  paid  out  of  the  proceeds. 

The  report  of  the  referee  having  been  made,  the  appellant 
filed  exceptions  to  it.  The  respondents,  upon  an  affidavit  that 
no  objections  had  been  taken,  or  filed,  before  the  referee,  moved 
at  the  special  term  to  set  aside  the  exceptions  and  for  the 
confirmation  of  the  report.  The  appellant,  in  opposition  to  the 
motion,  produced,  and  claimed  to  read,  his  own  affidavit  of  the 
facts,  with  regard  to  the  liens  reported  to  exist  by  the  referee, 
but  did  not  procure  or  produce  any  report  of  the  evidence  upon 
which  the  report  was  made.  The  judge  at  special  term  made 
an  order  setting  aside  the  exceptions,  and  confirming  the 
report ;  and  from  that  order  this  appeal  was  taken. 

We  think  that  the  respondents9  counsel  pursued  the  right 
practice  in  moving  at  special  term  for  the  confirmation  of  the 
report,  this  being  a  reference  of  a  collateral  matter  for  the  pur- 
pose of  carrying  a  judgment  into  effect,  and  not  of  the  merits 
of  the  action.  The  judgment  was  final,  disposing  of  all  the 
rights  of  the  parties,  and  the  reference  was  analogous  to  that  in 
a  litigated  mortgage  case,  where  the  decree  of  sale  provides  for 
a  reference  to  ascertain  the  amount  due  on  the  mortgage  before 
it  is  executed ;  and  in  such  a  case  the  case  need  not  go  again 
upon  the  calendar,  but  if  exceptions  are  filed  to  the  report, 
they  are  heard  as  a  non-enumerated  motion.  We  think  also, 
that  the  appellant  could  not  regularly  file  exceptions  to  the 
report,  without  having  interposed  objections  before  the  referee, 
and  no  provision  being  made  by  the  law,  or  the  present  rules 
of  the  court,  for  such  a  cause,  the  practice,  under  the  present 
nineteenth  rule  of  the  Supreme  Court,  is  that  of  the  late  Court 
of  Chancery,  in  respect  to  proceedings  in  the  master's  office. 
And  manifestly  the  affidavit  of  the  appellant  of  the  facts  upon 
which  he  claimed,  that  the  alleged  liens  should  be  held  not  to 
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be  encumbrances  upon  the  property,  could  not  be  received  upon 
the  motion  to  confirm  the  report,  but  the  appellant  should  have 
procured  a  special  report  of  the  testimony  before  the  referee. 
The  judge  at  special  term  was  therefore  right  in  setting  aside 
the  exceptions,  and  confirming  the  report 

But  as  the  appellant  might  have  been  relieved  at  special 
term  upon  his  affidavit  of  having  mistaken  the  practice,  and 
possibly  might  be  upon  this  appeal,  it  seems  proper  to  consider 
the  ground  upon  which  he  claims  that  the  alleged  liens  are  no 
encumbrances  upon  his  interest  in  the  property.  He  insists 
that  he  is  not  an  owner  or  contractor  within  the  purview  of  the 
lien  law,  having  entered  under  a  contract  to  purchase,  and 
never  having  been  invested  with  the  legal  *title  to  the  property. 
We  are  of  opinion,  however,  that  his  possession  under  this  con- 
tract, providing  for  the  erection  of  buildings,  and  for  his  acqui- 
sition of  the  legal  title  upon  their  completion,  constituted  an 
equitable  ownership,  upon  which  the  liens  of  mechaiiics  might 
properly  attach,  and  that  upon  the  delivery  of  the  conveyance 
to  him  by  which  the  equitable  would  become  merged  in  the 
legal  title,  those  liens  would  be  paramount  to  the  respondents' 
mortgages.  The  language  of  the  first  section  of  the  act  is,  that 
the  mechanic  or  material-man,  upon  complying  with  ito  pro- 
visions,  shall  have  a  lien  "  to  the  extent  of  the  right,  title,  and 
interest,  at  that  time  existing,  of  such  owner."  And  we  do  not 
see  why  this  language  is  not  broad  enough  to  embrace  an 
equitable  as  well  as  a  legal  title.  We  are  satisfied  that  this 
construction  is  necessary  to  give  effect  to  the  intention  of  the 
Legislature.  Houses  are  now  generally  built  under  contracts 
similar  to  that  which  has  led  to  this  suit,  and  in  all  these  cases, 
unless  the  contractor  is  to  be  deemed  the  owner,  mechanics  and 
material-men  would  be  defrauded  of  their  lien,  and  the  act  for 
their  relief  become  a  mockery  and  a  snare. 

The  order  setting  aside  the  exceptions,  and  confirming  the 
report  of  the  referee,  must  be  affirmed,  with  costs. 
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John  Cook  v.  T.  Stokes  Dickerson  and  Henby  Brewster. 

A  judgment  is  not  voi^J,  merely  because  the  roll  does  not  contain  a  copy  of  the 
verdict  Nor  is  it  Void  when  two  defendants  answer  separately  by  different 
attorneys,  and  obtain  a  verdict,  and  a  bill  of  costs  is  allowed  to  each  attorney, 
merely  because  the  judgment  is  entered  in  favor  of  the  defendants  jointly  for 
the  aggregate  of  such  costs.  A  judgment  will  not  be  set  aside  for  irregularity, 
if  the  motion  is  not  made  within  a  year  after  it  is  rendered.  An  execution  is 
not  void,  for  the  reason  that  it  is  issued  by  an  attorney,  other  than  the  one  by 
whom  the  judgment  was  received ;  nor  will  it  be  set  aside  for  irregularity  on 
that  ground  alone.  The  items  of  costs,  as  adjusted  by  the  clerk,  and  the  affi- 
davit of  disbursements,  must  be  filed,  but  not  incorporated  in  the  roll;  they 
form  no  part  of  it 

Under  the  Code,  an  appeal  from  a  judgment,  though  accompanied  with  a  proper 
undertaking  for  the  payment  of  the  judgment*  and  the  costs  of  the  appeal, 
does  not  per  se  supersede  an  execution  previously  levied  on  personal  property. 
The  language  of  the  Code,  as  to  the  effect  of  such  an  appeal,  is  identical  with 
that  of  the  Revised  Statutes,  relative  to  the  effect  of  an  appeal  from  a  decree 
of  the  Court  of  Chancery.  An  appeal  from  the  latter,  and  the  giving  such 
security}  were  decided  by  that  court  not  to  operate  as  a  supersedeas. 

(General  Term,  before  Oaklet,  Ch.  J.,  Dura,  Campbell*  and  Boswortb,  J.J.) 

April  9th,  185k 

Two  separate  appeals,  from  two  several  orders,  were  argued 
together :  one  was  an  appeal  by  the  plaintiff  from  an  order, 
bearing  date  March  24, 1853,  denying  a  motion  made  by  him 
to  set  aside  the  judgment  and  execution  being  void,  and  for, 
irregularity. 

The  other  was  by  the  sheriff,  from  an  order  directing  him  to 
proceed  and  sell  the  property,  which  he  had  levied  upon  by 
virtue  of  the  said  execution.  This  order  bore  date  January 
29,  i853. 

The  action  was  for  an  alleged  false  imprisonment  and  ma- 
licious prosecution/  The  defendants  answered  separately  by 
different  attorneys,  and  on  the  trial  of  the  cause,  on  the  11th 
of  April,  1851,  the  jury  rendered  a  verdict  in  favor  of  the  de- 
fendants. A  separate  bill  of  costs,  in  favor  of  each  defendant, 
was  adjusted  by  the  clerk,  on  notice  to  the  plaintiff's  attorney. 

On  notice  to  the  plaintiff's  attorney,  the  judge  who  tried  the 
cause  made  an  order,  "  that  there  be  allowed  to  the  defendants 
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in  this  cause,  in  addition  to  the  specific  costs  adjusted  in  this 
case,  the  sum  of  $125,  being  the  full  amount  of  per  centage, 
on  the  sum  claimed  by  the  plaintiff,  allowed  by  statute." 

After  a  motion  made  at  special  term  by  the  plaintiff  tor  a 
new  trial  had  been  denied,  and  the  ordet  denying  it  had  been 
affirmed  on  appeal  to  the  general  term,  the  defendants  per- 
fected judgment*  The  roll  was  filed,  and  judgment  docketed, 
and  execution  issued  thereon  to  the  sheriff  of  the  city  and 
county  of  New  York,  on  the  2d  of  March*  1852,  and  by  him 
levied  on  property  belonging  to  the  plaintiff. 

The  judgment  was  as  follows*  viz. :  "  The  verdict  of  the  jury 
in  this  cause  having  been  entered,  whereby  they  find  in  fevor 
of  both  the  defendants*  on  motion  of  Henry  Brewster,  attorney 
for  the  defendant  Dickerson,  And  on  motion  of  Isaac  Dayton, 
attorney  for  the  defendant  Brewster,  it  is  adjudged  that  the 
said  defendants  do  recover  against  the  said  plaintiff  the  sum  of 
three  hundred  and  forty-nine  dollars  and  thirty*seven  cents,  for 
their  costs  and  disbursements  by  them  and  each  of  them  ex- 
pended ;  this  judgment  being  entered  jointly  for  all  the  costs 
of  defendants."  The  roll*  when  filed,  did  not  contain  the  "  ver- 
dict," or  in  other  words*,  a  copy  of  the  minutes  of  the  clerk,  at 
the  trial,  of  the  verdict  rendered.  It  was  subsequently  inserted 
by  the  clerk.  The  execution  issued  was  signed  by  Brewster 
alone,  as  attorney  for  both  defendants*  The  motion  to  set  aside 
the  judgment  and  execution,  was  noticed  to  be  made  on  the 
9th  of  March,  1853. 

The  affidavits,  on  which  the  order  appealed  from  by  the 
sheriff  was  made,  showed,  that  after  the  execution  had  been 
levied,  the  plaintiff,  on  or  about  the  firet  of  May,  1852,  appealed 
from  die  judgment  to  the  Court  of  Appeals,  and  gave  the  re- 
quisite undertaking  to  effect  a  stay  of  proceedings,  and  notified 
the  sheriff  of  such  appeal,  and  of  the  undertaking  given.  On 
the  28th  of  September,  1852,  the  appeal  was  dismissed.  A 
copy  of  the  rule  was  served  on  the  sheriff  ob  the  2d  of  Octo- 
ber, 1852,  and  he  was  notified  to  proceed  on  the  execution. 
Subsequently,  he  was  notified  to  return  the  execution.  On  the 
20th  of  November  he  returned  it.  His  return  was  in  these 
words:  "  1  return  to  the  within  execution,  that  under  the  same 
I  duly  made  a  levy  upon  the  property  of  the  defendant  in  exe- 


CASES  OF  PKACIICE,  Ac.  681 

Cook  t.  Diekenon. 

cntion,  and  before  sale  thereof  I  was  stayed  by  appeal  duly 
perfected,  from  this  Court  to  Court  of  Appeals,  which  is  still 
therein  pending.  In  conformity  with  notice  of  attorney  for 
plaintiffs  in  execution,  I  hereby  return  the  within."  The  de- 
fendants being  informed  that  the  sheriff's  counsel  considered 
the  filing  of  a  remittitur  necessary,  to  the  complete  termination 
of  the  appeal,  obtained  one  to  be  filed  with  the  clerk  of  this 
court,  on  the  27th  of  November,  1852.  On  affidavit  of  these 
facts,  and  on  notice  of  motion  to  the  sheriff,  and  to  the  plain- 
tiff, the  order  of  January  29, 1853,  was  made.  A  deputy  of 
the  sheriff  made  affidavit,  that  believing  the  appeal  to  the 
Court  of  Appeals,  and  the  security  given  therein,  operated  as  a 
supersedeas  of  the  execution,  he  took  no  further  care  of  the 
property  levied  on. 

S.  Sanaay,  for  plaintiff,  Cook. 

H.  Brewster )  for  the  defendants. 

A.  J.  Vimderpoely  for  the  sheriff. 

In  support  of  the  motion  against  the  sheriff,  Brewster  argued 
as  follows : 

* 

In  this  case  the  sheriff  has  returned  his  execution,  stating  a 
levy,  and  that  an  appeal  stayed  proceedings,  &c. 

If  the  proceedings  were  stayed,  the  sheriff  need  not  have 
returned  the  process ;  but  as  he  has  done  so,  we  claim  the  bene- 
fit of  the  levy. 

There  is  now  no  stay  of  proceedings.  At  common  law,  in  a 
case  like  this,  the  writ  of  Venditioni  Exponas  issued,  of  course, 
to  complete  the  execution.  (2  Ed.  Graham  Prac.  406-7 ;  1 
Burrell,  1st  Ed.  304 ;  Cowper  Rep.  406.) 

This,  though  supplemental  to  theft/a.,  is  sometimes  called 
an  execution. 

The  Code,  §  289,  provides  for  execution,  but  makes  no  pro- 
vision for  a  case  like  this. 

We  insist  that  we  are  entitled  to  the  benefit  of  the  levy,  to 
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enforce  our  priority  and  lien  as  of  that  date,  and  that  the  court 
have  abundant  power  and  authority  to  secure  it  to  us. 

The  question  is,  how  this  is  to  be  done  under  our  new  sys- 
tem? 

1.  All  process  is  the  mandate  of  the  court  to  its  officer  to 
carry  into  effect  their  judgments,  and  the  process  and  officer 
are  both  under  the  control  of  this  court. 

2d.  The  court,  according  to  their  practice,  have  a  right  to 
compel  the  carrying  into  effect  of  their  judgments  and  orders 
in  such  manner  as  the  statutes,  and  their  rules  and  usage  au- 
thorize. 

The  sheriff,  however,  objects  to  being  required  to  go  on,  and 
insists  that  the  mandate  of  the  execution  was  superseded  by 
the  appeal. 

To  this  we  reply,  that  the  appeal  merely  stays  proceedings, 
leaving  them  to  go  on  as  soon  as  the  appeal  is  ended. 

At  common  law,  and  by  the  old  statutes,  writs  of  e*ror,  with 
bail,  in  four  days  after  judgment,  did  supersede  the  execution. 

80  that,  then,  if  it  was  issued  within  the  four  days,  it  was  at 
the  peril  of  being  set  aside,  or  superseded,  within  the  four  days 
that  were  allowed  to  bring  error,  if  bail  put  in  when  required. 
(1  "Wendell,  81,  and  note ;  Emne  v.  Whitford,  17  J.  Rep.  34; 
Blunt  v.  Greenwood^  1  Cowen,  21 ;  Jackson  v.  JEden,  7  Co  wen, 
412 ;  Jackson  v.  Schwiber,  Id.  417  and  491 ;  Tidd.  Prac.  1070.) 

The  Revised  Statutes  have  made  two  alterations.  1st.  As  to 
the  time  within  which  writ  of  error  must  be  brought,  in  order 
to  stay  the  collection  of  the  judgment. 

2d.  That  instead  of  superseding  execution,  it  did  not  affect 
the  execution  at  all  of  itself,  but  by  section  29,  2  R.  S.  596. 

§  30  specifies  the  effect  of  the  order,  which  is  only  to  stay 
the  execution,  not  to  supersede  it,  or  set  it  ^side.  Ddafidd  v. 
Sandfard,  3  Hill,  473,  shows  this  distinction. 

The  marginal  note  is  erroneous,  and  tends  to  mislead. 

The  case  of  Clark  v.  Clark,  7  Paige,  607,  goes  entirely  on 
the  equitable  power  of  the  court  to  control  its  process,  and  di- 
rect a  supersedeas. 

In  Sbward  v.  Pitt,  1  Shower  R.  404-5,  the  court  say,  grant- 
ing a  supersedeas  is  a  discretionary  act,  and  the  court  intimated 


I 


OASES  OF  PRACTICE,  <fca  683 

Cook  t.  Diekenon. 


the  execution  was  erroneous,  but  refused  to  interfere  on  motion, 
and  the  defendant  paid  the  money.  (Allen  on  Sheriffs,  45,  46, 
57,  and  81 ;  1  Burr,  Prac.  304 ;  Allen  on  Sheriflfe,  203-4;  Tidd 
Prac.  1060.) 

The  sheriff  had  no  right  to  stay  without  some  mandate  or 
order.    There  was  none  here.    (8  Oowen,  192.) 

The  judgment  is  said  to  be  irregular.  The  sheriff  cannot 
object  to  irregularity.  It  is  good  as  to  him,  unless  void.  {Parmr 
ley  v.  Hitchcock,  12  Wen.  96 ;  Ontario  Bank  v.  Hattett,  8  Cow. 
192 ;  Ames  v.  Webber,  5  Wen.  547.) 

These  informalities  by  the  clerk  do  not  affect  the  judgment 
(Renouil  v.  Harris,  2  Sand.  644-5). 

The  judgment  .roll  is  to  be  made  up  by  the  clerk.  In  the 
Code,  §  264  provides  for  verdict,  &c. ;  §  278  tells  how  judg- 
ment is  to  be  entered ;  §  280  for  entry  in  the  judgment  book ; 
§  281  for  the  judgment  roll ;  §  283  for  execution. 

The  court  are  to  be  guided  by  the  judgment 

The  costs,  as  contained  in  the  items,  form  no  part  of  the  roll 
(Schenectady  and  Saratoga  Plank  Hood  Go.  v.  Thatcher,  6  How. 
Prac.  Kep.  226). 

This  answers,  also,  the  objections  of  plaintiff. 

It  is  said,  however,  that  a  joint  judgment  is  a  prejudice  to 
the  plaintiff,  as  it  may  be  erroneous  as  to  one,  and  not  as  to 
both,  and  he  may  be  injured  as  to  appealing. 

So  far  from  that  being  true,  the  gain  is  to  the  plaintiff,  and 
the  prejudice,  if  any,  to  the  defendants,  as  if  it  is  erroneous  as 
to  one,  it  will  be  reversed  as  to  both.  (Farrell  v.  Calkins,  10 
Barb.  S.  C.  E. ;  Sheldon  v.  Qwvnlen,  5  Hill,  441 ;  OruiksharJc 
v.  Gardner,  2  Id.  333,  and  note,  a.) 

The  costs  are  adjudged  to  the  party,  and  if  the  parties  inter- 
ested choose  to  enter  it  jointly,  the  sheriff  certainly  cannot 
complain. 

The  plaintiff  is  also  a  gainer  in  the  amount  of  sheriff's 
fees,  &c. 
■ 

Vanderpod,  contra,  rested  his  argument  upon  the  following 
points  and  authorities :  ' 

L  The  perfecting  of  the  appeal  and  filing  the  bond  to  stay 


684  CASES  IN  THE  SUPERIOR  COURT. 

/ 

■  I.-  ■  -  ......  _^— — , _____ 

Cook  v.  Diekenon. 

proceedings  under  sec.  335  of  the  Code  of  procedure,  released 
the  property  from  the  levy.    Code,  sec.  335,  337,  339. 

The  provisions  of  the  statute,  previous  to  the  Code,  will  be 
found  2  It.  S.  p.  596,  sec.  27,  29,  30. 

Sec.  12  of  the  Code  prescribes  the  duty  of  the  court  of  ap- 
peals. Certainly  under  this  section  it  cannot  be  pretended  that 
the  sheriff  must,  in  case  of  an  affirmance,  proceed  to  sell  goods 
levied  upon  under  the  execution  issued  before  the  appeal. 

2.  The  Revised  Statutes  intended  to  alter  the  common  law 
rule,  and  to  relieve  both  parties  from  its  hardships. 

At  common  law,  no  bail  was  necessary  or  allowed.  The 
party  could  sue  out  a  writ  of  error  in  four  days  after  judgment, 
and  if  he  did  so,  an  execution  issued  within  that  time  was 
superseded.  People  v.  N.  Y.  Com.  Pleas,  1  Wend.  81. 

Subsequently  bail  was  required  and  the  debtor  was  allowed 
four  days  further  time,  3  Bac.  Abr.  "  Tit."  Error,  p.  354 ;  1 
Salkd.  321,  322. 

The  English  statutes  are  collected  in  1st  Harrison's  Dig.Tit 
"  Bail  in  Error." 

And  also,  by  statute,  a  special  order  of  the  court  was  made ' 
necessary. 

It  will  be -observed  that  the  English  statutes  are  very  different 
from  our  own. 

In  England,  error  can  still  be  brought  at  any  time  within  20 
years  without  security,  unless  a  stay  is  asked ;  but,  to  operate 
as  a  supersedeas  of  an  execution  previously  issued,  bail  must  be 
put  in  within  four  clear  days  after  judgment  signed,  and  this 
because  the  defendant  having  so  long  a  time  might  delay  his 
writ  until  actually  issued. 

The  E.  S.  limited  to  four  days,  and  rid  us  of  the  four  day 
provision,  and  made  other  very  important  and  salutary  changes. 

3.  The  practice  and  effect  of  this  bail  has  been  judicially 
declared  under  the  Eevised  Statutes.  Ddafidd  v.  Sandford, 
3  Hill,  473 ;  Wilson  v.  Williams,  18  W.  581 ;  SheuU  v.  Camp- 
bell,  21  W.  287 ;  Clark  v.  Clark,  7  Paige,  607. 

We  claim  this  as  the  effect  of  the  bail  and  not  of  the  writ, 
which  only  removes  the  record. , 
In  appeals  from  the  Chancellor,  no  provision  for  a  stay  was 
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made  after  execution  issued ;  there  it  was  usual  to  move  for  a 
supersedeas.    2  K.  S.  page  686,  sec.  82. 

As  to  practice  on  writs  of  error,  coram  vobis,  see  20  Wend. 

The  Code  has  not  altered  this  construction. 

4.  By  the  English  practice,  the  judgment  creditor  has  but 
one  security.  Either  the  bond  given  to  stay  execution,  or  a 
bond  superseding  levy  if  made  in  four  days,  or  the  levy. 

Our  statute  could  not  have  intended  to  give  a  double  securi- 
ty— levy  and  bond. 

The  bond  with  us  has  a  double  aspect. — 1st.  To  give  a  se- 
curity to  the  creditor. — 2nd.  To  prevent  personal  property,  the 
chief  value  of  which  depends  upon  the  right  to  use  and  to 
transfet  it,  or  which  may  be  perishable,  from  being  tied  up. 

The  statute  was  passed  to  remedy  the  evils  which  existed 
under  the  previous  system.  A  writ  of  error  being  a  super- 
sedeas, if  sued  out  in  four  days  the  plaintiff  sometimes  lost  his 
debt  by  the  defendant  wasting  his  goods  or  becoming  insolvent 
before  the  judgment  was  affirmed. 

So  on  the  other  hand  the  defendant  was  liable  to  have  his 
goods  sold  before  it  was  ascertained  if  the  judgment  was  erro- 
neous, or  their  value  might  greatly  depreciate.  The  plaintiff 
could  only  ask  an  ample  security. 

'Nor  was  it  right  that  the  property  should  remain  in  the 
sheriff's  custody. 

1.  Inconvenience. 

2.  The  risk  and  expense  to  which  the  officer  would  be  sub- 
jected. Moore  v.  Westervelt,  Browning  v.  Hcmford^  5  Denio 
586. 

3.  No  answer  to  say  the  appeal  may  be  dismissed,  and  then 
there  is  no  remedy  on  the  bond.  The  sheriff  must  not  be  sub- 
jected to  the  inconvenience  of  hasty  legislation  where  his  rights 
were  clear  before. 

Suppose  he  levies  upon  a  horse,  a  flock  of  sheep,  &c.  Is  he  to 
keep  them  ?  Who  is  to  compensate  him  ?  See  page  645  of  Q. 
K.  S.  as  to  fees  where  an  execution  is  stayed  or  settled  before 
sale,  $1,00. 

It  is  not  true  that  a  fi-fa.  is  an  entire  thing,  and  once  com- 
menced must  be  executed.    The  defendant  is  not  4iackftrged  to 
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the  extent  of  the  goods  levied  on  for  it  It  is  now  held  that  a 
levy  released  at  the  debtor's  request  or  for  his  benefit  is  not  a 
satisfaction.  Qreene  v.  Bwrke^  23  Wend  490 ;  People  v.  Hdbeon, 
1  Denio ;  Ostrander  v.  Walter,  2  Hill,  329. 

By  the  Court.  Bosworth,  J. — The  plaintiff  insists  that  the 
papers  attached  together  and  filed,  as  constituting  the  judgment 
roll,  were  insufficient  to  make  a  legal  and  valid  judgment  roll, 
for  the  reason  that  it  did  not  contain  a  copy  of  die  minutes  of 
the  trial,  or  the  verdict  rendered  in  the  action. 

The  judgment  itself  recited  that  a  verdict  had  been  rendered 
in  favor  of  both  defendants.  Prior  to  the  making  of  this  motion, 
a  copy  of  the  minutes  of  the  trial  had  been  inserted  in  the  roll, 
informal  in  some  of  its  parts,  but  showing  a  verdict  in  favor  of 
the  defendants,  and  that  the  court,  on  its  being  rendered, 
ordered  judgment  accordingly. 

In  Henovdl  v.  fiarris,  2  Sand.  S.  0.  R.  641,  this  court  at 
General  Term,  decided  that  a  roll,  which  omitted  the  answer, 
was  not  a  nullity,  and  that  it  was  sufficient  to  support  and  give 
validity  to  the  execution.  That  it  is  the  duty  of  the  clerk  to 
enter  the  judgment  and  make  up  the  judgment  roll,  and  that 
if  it  should  be  made  up  defectively,  the  court,  if  necessary, 
would  order  the  defects  remedied  as  of  the  date  of  filing  the 
roll.    See  Chute  v.  CUde,  4  Denio,  243. 

The  Revised  Statutes,  relative  to  amending  pleadings  and  pro* 
ceedings,  cured  such  a  defect  2R.S.  425,  sub.  13, 14.  It  is 
an  error,  or  defect,  not  affecting  the  substantial  rights  of  the 
plaintiff,  and  the  Code  requires  the  court  to  disregard  such 
errors,  and  declares  that  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect.    §  176. 

This  section  is  also  a  conclusive  answer  to  the  objection,  that 
the  judgment  should  have  awarded  to  Dickerson  separately  the 
costs  taxed  in  his  favor,  and  to  Brewster  the  costs  taxed  in  his 
favor,  instead  of  awarding  to  the  two  jointly  the  aggregate 
amount  of  the  costs  taxed  in  favor  of  each. 

This  affected  no  substantial  right  of  the  plaintiff.  He  was 
adjudged  to  pay  a  certain  amount  of  costs,  and  it  did  not  pre- 
judice any  right  of  his,  that  has  been  shown,  or  suggested,  to 
adjudge  that  he  should  pay  the  whole  costs  to  the  two  jointly, 
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instead  of  adjudging  that  he  should  pay  a  parcel  of  the  whole 
amount  to  one,  and  the  residue  to  the  other.  In  addition  to 
this  consideration,  an  order  was  made  on  notice  to  the  plain- 
tiff, which  directed  "  that  there  be  allowed  to  the  defendants 
in  this  cause,  in  addition  to  the  specified  costs  adjusted  in  this 
case,  the  sum  of  $125,  being  the  fall  amount  of  per  centage 
allowed  by  statute  on  the  sum  claimed  to  be  recovered  by  the 
plaintiff."  No  appeal  was  taken  from  that  order,  and  the  judg- 
ment for  the  amount  so  allowed  must  necessarily  have  been  in 
favor  of  both  defendants  jointly.  The  order  seems  to  contem- 
plate a  judgment  in  favor  of  the  two  jointly  for  their  other  costs, 
as  the  sum  of  these  and  of  the  amount  allowed  are  to  be  inserted 
by  the  clerk  in  the  entry  of  judgment  as  an  aggregate  sum. 
Code,  §  311. 

As  a  general  rule,  a  party  who  seeks  to  set  aside  a  proceeding 
for  irregularity,  must  make  his  motion,  at  the  first  opportunity 
after  the  irregularity  has  taken  place,  and  the  attorney  must 
show  due  diligence  in  informing -himself  of  it,  Graham's  Pr. 
702.  In  this  case  judgment  was  entered  on  the  2d  of  March, 
1852.  The  costs  were  adjusted  previously  on  notice  to  plain- 
tiff's attorney.  This  motion  was  noticed  to  be  made  on  the  9th 
of  March,  1853,  over  a  year  after  the  judgment  was  entered. 

The  Bevised  Statutes  are  peremptory,  that  no  judgment,  in 
any  court  of  record,  shall  be  set  aside  for  irregularity  on  motion, 
unless  such  motion  be  made  within  one  ye$r  after  the  time 
such  judgment  was  rendered.    2  E.  S.  359.  , 

The  day  for  which  this  motion  was  noticed  to  be  made,  was 
more  than  a  year  subsequent  to  that  on  which  the  judgment 
was  rendered,  and  the  judgment  roll  filled.  If  it  be  true,  as 
contended,  that,  in  such  a  case,  there  must  necessarily  be  se- 
veral judgments  for  the  costs,  then  the  rendition  of  a  joint  judg- 
ment, is  an  error  appearing  upon  the  record,  and  the  plaintiff 
will  have  the  benefit  of  it,  on  an  appeal  from  the  judgment  of 
this  court 

An  execution  may  be  issued  in  the  name  of  an  attorney  other 
than  the  one  by  whom  the  judgment  was  recovered.  Graham's 
Pr.  356 ;  Code,  §  289. 

There  are  many  papers  embraced  in  the  judgment  roll,  which 
should  have  been  omitted.    It  should  not  be  made  to  include 


688  CASES  IN  THE  SUPERIOR  COURT. 

Cook  t.  Dickerson. 

any  papers,  or  orders  except  those  enumerated  in  §  281  of  the 
Code.  The  costs,  affidavit  of  service  of  the  bill,  a  stipulation,  and 
some  orders  in  no  .way  involving  the  merits,  or  affecting  the 
judgment,  should  not  be  contained  in  it  Besides  the  fact  that 
by  §  281  of  the  Code  they  form  no  part  of  the  roll,  if  an  appeal 
be  taken,  the  expense  of  printing  unnecessary  matter  most  be 
incurred,  if  they  are  not  stricken  out,  and  the  papers  to  be  fur- 
nished  to  the  appellate  court,  will  be  encumbered  with  ex- 
traneous matter. 

All  papers  incorporated  into  the  judgment  roll,  not  required 
by  §  281,  to  form  a  part  of  it,  may  be  detached  by  the  clerk, 
and  any  amendments  may  be  made  which  are  necessary  to 
make  it  conform  with  precise  accuracy  to  the  proceedings  that 
have  been  had.  These  may  be  specified  in  the  order  to  be 
entered,  and  any  questions  respecting  them  will  be  disposed 
of  on  the  settlement  of  such  order. 

Neither  the  judgment  roll  nor  the  execution  issued  thereon 
is  a  nullity,  nor  ws$  there  any  such  irregularity,  as  in  the  ex- 
ercise of  a  sound  discretion,  would  justify  the  court  in  setting 
either  aside. 

The  order  of  March  24, 1853,  appealed  from  by  the  plaintiffs, 
must  therefore  be  affirmed  with  costs.  The  only  important 
question  arises  on  the  appeal  taken  by  the  sheriff  from  the 
order  of  January  29, 1853.  That  question  makes  it  necessary 
for  the  court  to  determine  what  effect,  the  taking  and  perfect- 
ing of  an  appeal,  in  an  action  under  the  Code,  and  the  giving 
of  silch  security  as  operates  as  a  stay  of  proceedings,  have,  upon 
an  execution  issued  and  levied  on  personal  property  prior  to 
giving  notice  of  the  appeal. 

If  it  merely  stays  further  proceedings  on  the  execution  pending 
the  appeal,  the  order  appealed  from  is  right.  If  it  of  itself  super- 
sedes the  execution,  and  releases  the  property  from  the  levy 
made  upon  it  by  virtue  of  the  execution,  the  order  is  erroneous. 

The  plaintiff  insists  that  the  former,  and  the  sheriff  that  the 
latter  is  the  effect  of  a  perfected  appeal  and  the  giving  of  se- 
curity for  the  payment  of  the  debt  and  costs. 

Prior  to  the  Revised .  Statutes,  filing  a  writ  of  error  and 
putting  in  bail  within  four  days  superseded  an  execution  issued 
and  levied  within  the  four  days.    But  if  the  writ  was  brought 
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and  bail  put  in  after  the  four  days  had  expired,  it  did  not  super- 
sede the  execution,  and  courts  of  law  disclaimed  the  power  to 
make  an  order  superseding  it.  Blcmchwrd  v.  Myers,  9  J.  R.  66 ; 
KirhTvie,  qui  tarn,  v.  Whtiford,  17  J.  R.  35 ;  Beehman  v.  Benvus, 
7  Co  wen,  418;  Jackson  ex  dem.  v.  Schavber,  7  Cowen,  417; 
Bhmt  v.  Gfreemooody  1  Cowen,  15 ;  Payfor  v.  Bissett,  3  Hill,  239. 

In  Jackson  v.  Schcmber,  the  proceedings  of  the  plaintiff  had 
been  stayed  to  enable  the  defendant  to  bring  error,  and  to  pre- 
vent the  judgment  being  executed  in  the  mean  time.  After 
the  lapse  of  more  than  four  days,  and  after  the  execution  had 
been  levied,  a  writ  of  error  was  brought  and  bail  put  in,  and 
although  the  court  held' that  the  time  might  be  extended  by 
order  beyond  the  four  days,  with  such  effect  as  would  enable 
the  court  to  give  relief,  yet  it  merely  stayed  all  proceedings  on 
the  execution,  until  the  further  order  of  the  court. 

The  2  B.  S.  596,  §§  29  and  30,  provides  that  the  officer  allow- 
ing the  writ,  on  proper  security  being  given,  may  indorse  on 
the  writ  an  order  "  staying  proceedings  on  the  execution,"  if  one 
shall  have  been  issued,  and  "  that  the  service  of  such  order  shall 
stay  the  further  execution  thereof,  at  whatever  time  such  order 
shall  have  been  made  or  served." 

No  discrimination  is  here  made  between  writs  of  error  brought 
and  bail  perfected,  prior  or  subsequent  to  the  end  of  four  days 
from  the  time  of  perfecting  judgment  The  writ,  bond  and 
order,  and  service  of  the  order,  may  have  been  designed  to  be 
as  effective,  when  interposed  after,  as  before  the  expiration  of 
the  four  days.  The  question  is,  do  they  operate  as  an  absolute 
prohibition  against  further  proceedings  on  the  execution,  or 
merely  suspend  proceedings  upon  it,  until  the  writ  of  error  is 
determined  ? 

The  language  is  peremptory,  that  "the  further  execution 
thereof,"  shall  be  stayed  absolutely  and  unconditionally,  from 
the  time  the  order  is  served,  no  matter  when  it  is  served.  It 
shall  be  executed  Ho  further,  is  the  declaration  of  the  statute. 
Such  a  construction,  would  give  to  the  proceedings  the  same 
effect  in  all  cases,  as  was  given  by  prior  law  to  a  writ  and  bail 
within  the  four  days.  A  contrary  construction  would  put  it 
out  of  the  power  of  a  party  to  obtain  the  relinquishment  of  a 
levy  in  any  case,  if  macfe  prior  to  the  filing  of  the  writ,  though 
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filed  and  bail  pat  in  within  the  four  days.    Ddafidd  v.  Sand- 
ford,  3  Hill,  473 ;  Clark  v.  Clark,  7  Paige,  607. 

When  the  statute  declares, "  that  the  service  of  such  order  shall 
stay  the  further  execution  thereof"  (that  is,  of  ih$fi.fa.) "  at  what- 
ever time  such  order  shall  have  been  made  or  served,"  it  may 
well  be  understood  to  mean,  that  the  order  and  service  shall  be 
as  effectual  a  supersedeas  of  the  execution  after  the  four  days, 
as  filing  a  writ  and  perfecting  bail  within  the  four  days  was 
by  the  pre-existing  law. 

The  statute  was  enacted  with  a  knowledge  of  that  distinction. 
And  when  it  declares  that  the  service  of  the  order  shall  be  as 
effectual  when  made  after  as  within  the  four  days,  the  fair 
meaning  of  it  would  seem  to  be,  that  though  made  after  the 
expiration  of  four  days,  it  shall  supersede  the  execution  and 
any  levy  that  may  have  been  made  under  it 

This,  however,  is  not  a  case  affected  by  the  law  in  relation  to 
a  writ  of  error  under  the  Revised  Statutes,  but  presents  the 
question,  as  to  the  effect  of  a  perfected  appeal  under  the  Code. 
The  provisions  of  the  Code,  in  relation  to  appeals,  are  copied 
from  those  of  the  Revised  Statutes  in  relation  to  appeals  from 
orders  and  decrees  of  the  Court  of  Chancery. 

The  Code  (§  339)  like  the  Revised  Statutes  (2  R.  S.  607,  §  86) 
declares  that  a  perfected  appeal,  shall  "stay  all  further  proceed- 
ings in  the  court  below,  upon  the  judgment  appealed  from,  or 
the  matter  embraced  therein,"  except  that  when  the  judgment 
"  directs  the  sale  of  perishable  property,  the  court  below  may 
order  the  property  to  be  sold,  and  the  proceeds  thereof  to  be 
deposited  or  invested,  to  abide  the  judgment  of  the  appellate 
court."  Code,  §  342 ;  2  R.  S.  607,  §  89,  sub.  1. 

In  Clark  v.  Clark,  7  Paige,  607,  the  Chancellor  was  of  the 
opinion,  that  the  perfecting  of  an  appeal  and  the  giving  of  per- 
fect security  to  pay  the  judgment  appealed  from  and  costs,  did 
not  operate  to  discharge  the  lien  of  an  execution  previously 
levied,  and  imposed  as  terms  of  an  order  actually  superseding 
the  execution,  and  directing  a  restoration  of  the  property  levied 
upon,  the  payment  of  the  sheriff's  fees  upon  the  execution,  and 
$12  costs  of  opposing  so  much  of  the  motion  aa  asked  to  have  the 
execution  set  aside  unconditionally,  on  the  ground  that  so  much 
of  the  motion  was  improper  and  could  not  be  granted. 
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T^iat  decision  was  made  with  reference  to  statutory  provisions 
almost  identical  in  terms  with  those  of  the  Code.  If  that  deci- 
sion was  correct,  the  order  appealed  irom  by  the  sheriff  is  not 
erroneous.  According  to  that  decision,  the  plaintiff  was  not 
entitled,  as  a  matter  of  right,  on  perfecting  his  appeal,  to  have 
the  execution  set  aside,  and  his  property  released  from  the  levy 
made  upon  it. 

The  Chancellor  found  his  authority  for  setting  aside  the  execu- 
tion, even  upon  terms,  in  the  discretion  exercisable  by  that  court 

In  Bwrr  v.  Iffw/r,  10  Paige,  169,  the  Chancellor  affirmed  the 
construction  given  by  him  in  Clark  v.  Clark,  that  an  appeal 
perfected  after  execution  levied  does  not  of  itself  stay  the  sheriff 
from  proceeding  upon  the  execution,  and  terms  were  imposed  as 
a  condition  to  the  making  of  an  order  staying  proceedings. 

Prior  to  the  Revised  Statutes,  the  Court  of  Chancery,  on 
cause  being  shown,  allowed  a  respondent,  to  proceed  in  the 
court  below,  to  enforce  by  execution  the  decree  appealed  from, 
when  it  was  one  for  the  payment  of  money,  unless  satisfactory 
security  was  then  given,  to  pay  the  amount  of  the  principal, 
interests  and  costs,  on  the  affirmance  of  the  decree.  Biggs  et  al. 
v.  Murray,  3  J.  Ch.  R.  160 ;  Messionier  v.  Rwwnumo,  id.  66. 

The  language  of  the  Code,  as  to  the  effect  of  an  appeal  upon 
proceedings  in  the  court  below  corresponding  with  that  relating 
to  appeals  from  decrees  in  chancery,  and  the  Court  of  Chan, 
eery  having  held  in  Clark  v.  Clark  in  1839,  and  in  Burr  v. 
Burr  in  1843,  that  an  appeal  with  security  for  the  decree  and 
costs  did  not  of  itself  supersede  an  execution  previously  levied, 
this  court  cannot  adopt  a  contrary  construction,  without  de- 
stroying all  confidence  in  the  uniformity  of  the  principles  and 
practice  of  the  courts,  regulated  by  statutes  identical  in  their 
terms,  and  relating  to  the  same  subject  matter. 

The  re-enactment  of  certain  provisions  of  the  Eevised  Statutes 
relative  to  appeals,  with  a  knowledge  of  the  construction  given 
to  the  latter  some  ten  years  previously,  without  any  modifica- 
tion of  the  clause  relating  to  the  effect  of  an  appeal,  would  seem 
to  be  an  approval  of  such  construction. 

Clark  v.  Clark  and  Burr  v.  Burr,  *re  express  authorities  in 
support  of  the  order  appealed  from  by  the  sheriff,  and  the  order 
must  be  affirmed,  with  $10  costs. 
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Kinkaid  and  Wife  against  Kipp  and  Bbown. 

* 

Where  a  defendant,  in  hie  answer,  has  stated  nothing  on  information  and  belief) 
his  affidavit,  that  his  answer  is  true  to  his  knowledge,  without  adding  the  words 
"  except  as  to  the  matters  therein  stated  npon  information  and  belief  and  that 
as  to  those  matters  he  believes  it  to  be  true,"  is  a  sufficient  and  proper  verifi- 
cation, 

One  defendant  cannot  swear  to  the  want  of  sufficient  information  to  form  a  belief 
on  the  part  of  a  co-defendant 
At  Chambers,  April,  1858. 

The  facts  appear  in  the  opinion  of  the  Court 

Emmet,  J. — The  nature  of  the  complaint  does  not  appear  on 
this  motion ;  but  the  defendants  answered  jointly  and  severally, 
that  they  were  at  and  during  the  times  mentioned  in  the  com- 
plaint, owners  of  a  line  of  stages  or  omnibuses,  known  as  Kipp 
&  Brown's  line,  and  were  engaged  in  the  business  of  carrying 
passengers  for  hire  in  such  stages  between  certain  points  in  the 
city  of  New  York.  But  as  to  each  and  every  other  allegation 
of  the  complaint,  they  say,  "These  defendants  have  no  know- 
ledge or  information  thereof  sufficient  to  form  a  belief,  and 
therefore  they  controvert  each  and  every  other  allegation  of  the 
said  complaint." 

The  verification  is  as  follows :  "  Solomon  Kipp  and  Abraham 
Brown,  being  severally  duly  sworn,  say,  each  for  himself,  that 
the  foregoing  answer  is  true  of  his  own  knowledge,  except  so 
far  as  the  same  alleges  a  want  of  sufficient  information  to  form 
a  belief  on  the  pari  of  the  other  defendant;  and  that  as  to  such 
allegation,  he  believes  the  same  to  be  true." 

The  defect  in  this  verification,  as  specified  in  the  notice  of 
motion,  is,  that  it  is  not  in  the  form,  or  to  the  effect  and  purport, 
prescribed  by  the  statute,  and  does  not  state  that  the  answer  is 
true  of  defendants'  own  knowledge,  except  as  to  the  matters 
therein  stated  upon  information  and  belief;  and  that  as  to  those 
matters,  he  believes  it  to  be  true. 

This  objection  assumes,  that  in  all  cases  where  a  pleading  is 
verified,  it  is  necessary,  under  the  Code,  to  insert  in  the  verifi- 
cation the  exception  as  to  matters  stated  on  information  and 
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belief,  whether  any  matters  are  so  stated  in  the  pleading  or  not 
And  it  may  be  the  common  practice  to  put  the  verification  in 
that  form,  indiscriminately  in  all  cases ;  but  I  Lave  no  hesita- 
tion in  saying,  that  in  a  pleading  which  alleges  or  admits 
nothing  on  information  or  belief,  it  is  not  only  unnecessary,  but 
improper,  *°  Put  8UC^  a  senseless  exception  in  the  verification. 
It  is  improper,  because  it  implies  a  falsehood,  and  makes  the 
party  swear  to  such  false  implication. 

The  Code  (§  157)  does  not  in  terms  require  that  such  a  verifi- 
cation, as  a/brm,  shall  be  tacked  to  every  pleading,  whether  it 
fits  it  or  not ;  and  it  would  be  against  common  sense  and  reason 
to  give  it  such  a  construction.  If  a  party  who,  in  his  answer, 
has  stated  nothing  on  information  and  belief,  thinks  it  advisable 
to  swear  that  he  believes  such  statement  to  be  true,  he  doubt- 
less has  a  right  to  do  so;  but  if,  in  such  a  case,  he  confines 
himself  to  swearing  that  his  answer  is  true  to  his  knowledge,  he 
not  only  complies  with  the  requirements  of  the  Code,  but  avoids* 
what,  to  say  the  least  of  it,  is  a  harmless  absurdity. 

As  the  answer  in  this  case  does  not  contain  a  single  statement 
or  admission  on  information  and  belief,  a  verification  simply  to 
the  effect  that  the  answer  was  true  to  the  knowledge  of  the 
defendants,  would  therefore  have  been  sufficient.  But  the 
verification  in  this  case  contains  a  peculiar  exception,  in  a  form 
and  for  a  purpose  altogether  different  from  the  exception 
referred  to  in  §  157  of  the  Code,  and  which  was  inserted  in  order 
to  guard  each  defendant  from  the  manifest  impropriety  of 
swearing  as  to  the  insufficiency  of  information  to  form  a  belief 
possessed  by  the  other  defendant,  as  to  the  matters  alleged  in 
the  complaint,  not  answered  upon  the  knowledge  of  the  defend- 
ants. The  necessity  for  this  exception  might  have  been  avoided 
by  using  this  form  of  expression  in  the  answer,  "  These  defend- 
ants severally  say,  each  for  himself,  that  he  has  no  knowledge 
or  information  thereof  sufficient  to  form  a  belief,"  instead  of 
"  These  defendants  have  no  knowledge  or  information  thereof 
sufficient  to  form  a  belief;"  but  as  applied  to  the  answer  in  its 
existing  form,  the  exception  does  not  impair  the  verification, 
and  was  a  proper  and  conscientious  reservation  to  be  made  by 
each  defendant. 

The  motion,  therefore,  must  be  denied,  but  without  coets. 


694  OASES  IN  THE  SUPERIOR  COURT. 


Schneider  ▼.  Jacobi 


On  questions  of  this  nature  arising  under  the  Code,  the  failing 
party  should  incur  no  such  penalty. 
Approved  upon  consultation. 


SomrKroEE  v.  Jacobi. 

When  a  complaint  seta  up  a  note  and  account,  and  the  defendant,  after  setting 
up  a  counter-claim  in  his  answer,  serves  an  offer  that  the  plaintiff  may  take 
judgment  for  a  sum  named,  and  the  plaintiff  recovers  a  verdict  less  in  amotfnt 
than  the  sum  offered,  with  interest  from  the  time  of  the  offer  to  the  date  of  the 
verdict,  he  must  pay  defendant's  costs  from  the  time  of  the  offer. 
An  offer,  made  in  that  stage  of  the  cause,  its  acceptance,  and  entry  of  judgment 
thereon,,  extinguish  the  counter-claim. 
(Boswovth,  J.)' 
At  Chambers,  April,  1868. 

The  plaintiff  declared  on  a  note  made  by  defendant,  for  the 
sum  of  $78  50  due  July  20)  1852,  and  for  a  mahogany  chair 
sold  and  delivered  about  the  19th  June,  1852,  of  the  value  of  $18, 
and  claimed  judgment  for  $97  25  with  interest  from  20th  July, 
1852.  The  defendant,  in  his  answer,  submitted  both  the  note 
and  the  account,  and  set  up  a  counter-claim  on  which  he 
claimed  to  be  allowed  $80. 

After  serving  the  answer,  and  on  the  14th  September,  1852, 
the  defendant  served  on  the  plaintiff  an  offer  that  he  might 
take  judgment  for  $68  04.    The  offer  was  not  accepted. 

The  cause  was  tried  on  the  9th  of  March,  1853,  and  a  verdict 
was  rendered  for  the  plaintiff  for  $69  40. 

The  plaintiff  insists  that  he  is  entitled  to  recover  his  whole 
costs  of  the  action,  and  the  defendant,  on  the  other  hand,  insists 
that  the  plaintiff  must  pay  costs  from  the  time  of  the  offer. 
The  present  motion  presents  that  point  for  decision. 

John  Moody  9  for  plaintiff. 
Fancher  <b  Eagaaij  for  defendant. 
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Boswobth,  J. — The  Code  provides  that  "  if  the  plaintiff  fail  to 
obtain  a  more  favorable  judgment'*  (than  the  one  offered),  "  he 
cannot  recover  costs,  but  must  pay  the  defendant's  costs  from 
the  time  of  the  offer." 

If  he  had  accepted  the  offer,  he  might  have  entered  a  judg- 
ment on  the  14th  of  September,  1852,  for  $68  04,  exclusive  of 
costs.  The  $68  04,  with  interest  to  March  9th,  1853,  amounts 
to  $70  32.  On  that  day,  he  obtained  a  verdict  for  $69  40. 
A  judgment  for  that  sum  would  be  less  favorable  to  the  plain- 
tiff by  the  sum  of  $0  92,  than  the  one  entered  upon  the  offer, 
according  to  its  terms.  He  therefore  failed  to  obtain  a  judg- 
ment more  favorable  than  the  one  offered. 

The  plaintiff  insists,  that  if  he  had  accepted  the  offer,  such 
acceptance,  and  a  judgment  conforming  to  the  offer,  would  not 
have  extinguished  the  counter-claim  or  set-off,  and  that  he 
would  have  been  liable  to  an  action  in  respect  of  it  That"  the 
recovery  has  extinguished  that,  and  therefore  the  judgment  is 
more  favorable  than  the  offer  by  the  amount  of  the  counter- 
claim, or  eet-off  so  extinguished. 

He  relies  on  Buggies  et  al.  v.  Fogg^  7  How.  P.  R.  324,  as  an 
authority  in  support  of  the  proposition.  In  that  case  the  offer 
was  served  before  the  answer  was  put  in,  and  if  it  had  been 
accepted,  would  not  have  extinguished  a  claim  not  then  inter- 
posed in  the  action. 

This  case  is  clearly  distinguishable  from  that.  The  counter- 
claim had  been  interposed  before  the  offer  was  made,  and  the 
offer  must  be  understood  to  have  been  made,  with  reference  to 
the  claims  which  each  had  previously  set  up  in  the  pleadings 
against  the  other,  and  to  be  an  offer  that  a  judgment  for  $68  04 
might  be  taken,  as  being  the  sum  conceded  to  be  due  after 
allowing  all  just  deductions  to  the  defendant.  In  this  case,  the 
defence  set  up  arose  out  of  the  transaction,  or  contract  under 
which  the  note  was  given,  and  I  think  there  can  be  no  doubt 
that  an  offer  made,  after  the  answer  was  put  in,  that  the  plain- 
tiff might  take  judgment  for  a  specified  sum,  and  the  acceptance 
of  the  offer,  and  the  entry  of  a  judgment  according  to  it,  would 
have  extinguished  the  counter-claim. 

The  plaintiff  is  liable  to  pay  the  defendant's  costs  from  the 
time  of  the  offer. 
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In  deciding  this  motion,  it  is  assumed  that  the  verdict  will 
be  sustained.  The  propriety  of  the  decisions  at  the  trial  was 
not  discussed  on  this  motion,  and  has  no  connection  with  it 
If  the  verdict  shall  be  set  aside,  the  whole  judgment  will  be 
vacated.  If  a  new  trial  should  be  denied,  the  present  order, 
that  the  plaintiff  pay  defendant's  costs  subsequent  to  the  offer, 
will  have  made  the  judgment  proper  in  its  terms  and  form. 

Approved  by  the  other  Judges  upon  consultation. 


In  the  matter  of  John  W.  Latsoit,  on  a  Habeas  Corpus. 

A  Surrogate's  Court  is  a  court  of  record  within  the  meaning  of  the  Revised 
Statutes,  relative  to  proceedings  as  for  contempts  to  enforce  civil  remedies,  Ac 

It  has,  therefore,  the  same  power  as  other  courts,  to  punish  persons  guilty  of  con- 
tempt, and  issue  attachments  for  that  purpose.  But  it  has  no  power  to  enforce 
by  an  attachment  against  the  person  an  order  for  the  payment  of  money,  if 
the  money  may  be  collected  under  an  execution. 

It  has,  therefore,  no  power  to  compel,  by  such  an  attachment*  the  payment  of 
money  due  from  an  executor  or  administrator  to  the  estate. 

Held,  therefore,  that  the  prisoner  who  was  held  under  such  an  attachment  must 
be  discharged. 

(Before  Enm;  J.) 

April  19,  1868. 

Emmet,  J. — The  return  of  the  sheriff  of  the  city  and  county 
of  New  York,  to  the  habeas  corpus  issued  in  this  case,  states 
that  John  W.  Latson  is  held  and  detained  by  him  in  custody, 
under  and  by  virtue  of  an  attachment  issued  out  of  the  Surro- 
gate's Court  of  Westchester  county. 

The  attachment,  which  is  part  of  the  return,  after  reciting 
certain  proceedings  before  the  surrogate  of  Westchester  county, 
in  the  matter  of  the  estate  of  Jonathan  Purdy,  deceased,  com- 
mands the  sheriff  to  arrest  the  said  John  W.  Latson,  and  bring 
him  before  the  said  surrogate,  on  the  14th  April  inst,  to  answer 
for  his  misconduct  and  contempt,  in  not  obeying  a  certain  order 
or  decree,  made  on  the  19th  of  July  last,  in  the  court  of  the 
said  surrogate,  on  the  final  accounting  of  the  said  John  W. 
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Latson,  as  administrator)  with  the  will  annexed,  of  the  estate 
of  the  said  Jonathan  Purdy,  by  which  he  was  ordered  to  pay 
over  certain  moneys  in  his  hands,  and  dne  from  him  to  the  said 
estate,  within  ten  days  from  the  date  of  such  order  or  decree. 

Among  the  objections  made  to  the  return  in  this  case,  it  was 
urged  (in  reference  to  the  sufficiency  of  this  attachment  on  its 
face),  that  surrogates'  courts  are  not  courts  of  record ;  and  as 
this  attachment  is  a  proceeding  as  for  a  contempt  to  enforce  a 
« civil  remedy,  and  the  power  of  punishing  in  such  cases  by  fine 
and  imprisonment,  is  in  terms  conferred  upon  courts  of  .record 
by  the  Revised  Statutes  (part  3d,  chap.  8,  Tit.  13,  §  1),  it  may 
be  proper  briefly  to  consider  that  question. 

A  Surrogate's  Court,  as  a  court  recognised  by  law,  is  the 
creature  of  the  statute.  Previous  to  the  revision  of  1830,  the 
officers  known  as  surrogates  exercised  a  jurisdiction  so  unde- 
fined, as  to  create  an  apprehension  that  serious  questions  might 
arise  from  it,  and  to  suggest  the  propriety  of  constituting  surro- 
gates' courts  by  law,  and  of  defining  and  limiting  their  powers 
by  clear  and  distinct  enactments.  They  were  classified,  there- 
fore, as  courts  of  peculiar  and  special  jurisdiction,  and  their 
duties  were  distinctly  prescribed  by  statute  (R.  S.,  Part  3d,  ch. 
2,  Tit.  1). 

Among  the  powers  thus  conferred  on  them,  was  that  of  en- 
forcing all  lawful  orders  and  decrees  by  attachment  against  the 
persons  of  those  who  should  neglect,  or  refuse  to  comply  with 
such  orders  and  decrees,  which  attachment  should  be  in  form 
similar  to  that  used  in  the  Court  of  Chancery  in  analogous  cases 
(§  6,  subd.  4). 

They  were  also  empowered,  in  the  same  manner,  to  the  same 
extent,  and  with  like  effect,  as  courts  of  record; 

To  punish  witnesses  for  disobedience  to  subpoenas,  or  refusing 
to  testify  (ib.,  subd.  2) ; 

To  exemplify  transcripts  of  their  records  (subd.  5) ; 
♦  To  punish  open  and  direct  contempts  in  court  (subd.  6) ; 

And  to  issue  process  to,  and  exact  obedience  from,  all  sheriffs, 
jailors,  coroners,  or  other  executive  officers  (§  9). 

From  these  provisions  it  is  pretty  clear  that  although  surro- 
gates' courts  may  not  be  strictly  courts  6f  record  in  all  their 
attributes,  they  can  exercise  certain  powers,  only  ineident  to, 
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and  characteristic  of,  such  tribunals ;  one  of  the  highest  of 
which  is  the  power  of  punishing  by  fine  and  imprisonment,  an 
authority  which  Blackstone  (3d  Comra.  24)  asserts,  cannot  be 
exercised  by  any  other  court  than  a  court  of  record,  adding, 
that  "  the  very  creation  of  a  new  jurisdiction,  with  the  power 
of  fine  or  imprisonment,  makes  it  instantly  a  court  of  record." 

I  consider  the  attachment  in  this  case,  therefore,  in  the  same 
light  as  if  it  had  been  issued  by  a  court  of  record,  within  the 
intent  of  the  Revised  Statutes,  in  relation  to  proceedings  as  for 
contempt  to  enforce  civil  remedies,  &c.  (Tit.  13,  ch.  8,  part  3d.) 
Or  in  other  words,  that  the  term  "  courts  of  record,"  in  §  1  of 
that  Title,  embraces  any  court  having  the  same  power  as  courts 
of  record  have,  to  enforce  its  orders  and  decrees,  for  the  pay- 
ment of  money,  by  attachment  against*  the  person ;  and  it  may 
fairly  be  inferred  that  the  Legislature  intended  to  put  surro- 
gates' courts  on  the  same  footing,  in  this  respect,  with  courts 
of  record,  from  the  fact  that  the  20th  section  of  the  Title,  in 
relation  to  surrogates'  courts,  expressly  provides  that  the  10th, 
12th,  13th  sections,  and  section  16th  to  the  32d  of  the  Title,  in 
relation  to  proceedings  as  for  contempt  to  enforce  civil  reme- 
dies, &c,  shall  apply  to  attachments  issued  by  surrogates.' 

§  1  of  the  Title  referred  to  provides,  that  every  court  of  re- 
cord shall  have  power  to  punish  by  fine  and  imprisonment,  or 
either,  all  persons  (subd.  3),  for  the  non-payment  of  any  sum 
of  money  ordered  by  such  court  to  be  paid,  in  cases  where  by 
law  execution  cannot  be  awarded  for  the  collection  of  such 
sum,  &c.  ^ 

The  power  of  the  court  to  cause  the  arrest  aijd  commitment 
of  a  party,  for  not  paying  money  ordered  by  such  court  to  be 
paid,  is  here  expressly  limited  to  cases  where  such  money  can- 
not be  legally  collected  by  execution. 

As  the  law  stood  in  relation  to  surrogates'  courts,  under  the 
Revised  Statutes,  there  was  no  provision  for  enforcing  an  order 
or  decree  of  such  a  court,  for  the  payment  of  money  by  execu- 
tion. The  only  mode  prescribed  for  that  purpose,  was  by  at- 
tachment against  the  person,  under  the  4th  subd.  of  the  6th 
section  of  Title  1,  chap.  2,  part  3.  The  above  limitation  in  §  1 
of  Tit  13,  ch.  8,  part  3d,  could,  therefore,  under  the  Revised 
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Statutes,  have  had  no  application  to  the  powers  of  surrogates' 
courts  in  such  cases. 

But  an  act  was  passed  concerning  the  proof  of  wills,  &c,  on 
May  16th,  1837  (ch.  460,  p.  535),  by  the  63d,  64th,  and  65th 
sections  of  which  it  was  provided  that  after  any  decree  made 
by  a  surrogate  for  the  payment  of  money  by  an  executor,  ad- 
ministrator, or  guardian,  he  should  make  a  certificate,  stating 
the  names  of  the  parties  against,  and  in  favor  of,  whom  the 
decree  was  made,  with  the  amount  of  debt  and  costs,  directed 
to  be  paid  by  such  decree ;  which  certificate  should  be  filed  by 
the  clerk  of  the  Supreme  Court,  and  such  decree  docketed,  which 
thenceforth  should  be  a  lien  on  the  lands  of  the  person  against 
whom  it  was  made ;  also,  that  execution  should  issue  thereon  in 
the  same  manner  as  though  the  same  was  a  judgment  obtained  in 
the  Supreme  Court,  and  that  if  such  execution  should  be  issued 
and  returned  unsatisfied,  the*  surrogate  should,  on  application, 
assign  the  bond  given  by  such  executor,  administrator,  or  guar- 
dian, to  the  person  in  whose  favor  such  decree  was  made,  for 
the  purpose  of  being  prosecuted. 

This  was  modified  by  the  act  regulating  liens  upon  real  es- 
tate by  judgments  and  decrees,  passed  April  1, 1844,  by  which 
the  64th  section  of  the  above  act  of  1837  was  repealed,  and  as 
a  substitute  for  it,  it  was  provided  that  on  filing  the  surrogate's 
certificate  with  the  clerk  of  any  county,  the  same  should  be  en- 
tered and  docketed  as  a  judgment,  and  should  thenceforth  be 
a  lien  on  all  lands,  &c,  of  the  party  against  whom  the  decree 
was  made  in  such  county,  and  that  execution  should  be  issued 
thereon  in  the  same  manner  as  if  it  were  a  judgment  recovered 
in  the  Court  of  Common  Pleas  of  such  county. 

As  the  law  now  stands,  therefore,  the  above  limitation  does 
in  my  judgment  apply  to  the  powers  of  surrogates'  courts,  and 
operates  as  a  prohibition  against  the  issuing  of  an  attachment 
against  the  person  of  any  party  against  whom  an  order  or  de- 
cree has  been  made  for  the  payment  of  money. 

Whether  any  certificate  of  the  surrogate's  decree  in  this  case 
has  been  actually  filed,  or  any  judgment  docketed,  or  execution 
thereon  issued,  does  not  appear,  nor  is  it  material.  It  can  be 
done,  and  therefore  execution  can  be  awarded  for  the  collection 


700  CASES  IS  THE   SUPERIOR  COURT. 

In  the  matter  of  John  W.  Latson. 

. . —     ..   ■    , .  i  .-■■■■ 

of  the  amount  ordered  to  be  paid.  It  is,  therefore,  directly  with- 
in the  limitation  expressly  imposed  by  §  1,  Tit.  13,  chap.  8,  part 
3d,  upon  the  power  of  punishing  by  attachment  for  the  non- 
payment of  money. 

This  case,  as  presented  by  the  return,  is  simply  that  of  a  debt 
due  by  an  administrator.  Whatever  the  fact  may  be,  it  does 
not  appear  that  he  refuses  to  pay  with  the  ability  to  do  so,  or 
that  there  are  any  circumstances  of  fraud  attending  his  indebt- 
edness, which  subject  him  to  a  more  rigorous  application  of  the 
law  than  should  be  administered  to  any  ordinary  debtor  who 
cannot  pay. 

The  debt,  it  is  true,  was  incurred  in  the  character  of  admi- 
nistrator, but  that  trust  was  committed  to  him  under  a  bond, 
with  surety,  which  may  be  prosecuted  for  his  default,  and 
which  affords,  therefore,  an  additional  remedy  for  any  party  to 
whom  he  may  be  indebted. 

The  late  chancellor  decided  in  the  case  of  Hosach  v.  Rogers, 
11  Paige,  603,  that  since  the  passage  of  the  act  to  abolish  im- 
prisonment for  debt,  a  decree  against  an  executor,  directing 
the  payment  of  money,  could  not  be  enforced  by  attachment, 
and  that  the  remedy  was  by  execution  against  the  property  of 
the  executor.  And  the  present  surrogate  of  this  county,  in  the 
case  of  Doran  v.  Derrvpsey  (1  Bradford  R.  490),  while  he  as- 
serts the  power  of  surrogates  to  enforce  all  lawful  orders,  pro- 
cesses, and  decrees,  by  attachment,  avowB  that  it  is  entirely  in 
opposition  to  the  spirit  and  scope  of  the  recent  legislation  on 
the  subject  of  civil  remedies  against  debtors,  to  have  recourse 
to  that  power  to  imprison  a  party  for  not  complying  with  the 
requisitions  of  a  decree  directing  a  money  payment,  unless  the* 
debt  has  been  fraudulently  contracted,  or  the  party  against 
whom  the  decree  was  made,  wilfully  retains  possession  of  funds 
or  assets  still  in  his  hands,  or  refuses  to  pay  when  he  has  the 
means  of  doing  so. 

In  this  case,  however,  I  place  my  decision  distinctly  upon  the 
terms  of  the  1st  section  of  Tit  13,  ch.  8,  part  3d,  of  the  Re- 
vised Statutes,  and  upon  the  limitation  contained  in  the  3d  sub- 
division of  that  section;  and  viewing  that  as  a  prohibition 
against  the  remedy  by  attachment  to  enforce  the  order  or  de- 
cree of  a  surrogate's  court  for  the  payment  of  money,  for  the 
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collection  of  which  an  execution  can  be  issued,  I  am  of  opinion 
that  no  legal  cause  is  shown  for  the  arrest  or  detention  of  John 
W.  Latson,  and  therefore  discharge  him  from  the  custody  or 
restraint  under  which  he  is  held,  as  appears  by  the  return  to 
the  habeas  corpus. 
Duer,  J.,  concurred. 


Lang  v.  Ropke. 


The  provision  in  the  R.  &  (2  R.  S.,  §  87,  p.  809),  which  made  it  the  duty  of  the 
courts  in  which  a  judgment  had  been  rendered  in  an  action  of  ejectment,  to 
vacate  the  same  and  grant  a  new  trial  upon  the  application  of  the  party  against 
whom  the  judgment  was  rendered,  is  applicable  to  actions  for  the  recovery  of 
real  property  under  the  Code. 

Bat  it  is  not  applicable,  when  the  judgment  has  been  rendered  in  a  controversy, 
submitted  without  action  by  the  agreement  of  the  parties.    Code,  §  372. 

Not  only  is  such  a  proceeding  not  an  action,  but  the  provision  in  the  R.  S.,  by  its 
just  construction,  applies  only  to  a  judgment  founded  on  the  verdict  of  a 

jury- 
So  the  new  trial  which  the  R.  S.  directs  to  be  granted  means  a  trial  by  a  jury, 

but  there  can  be  no  such  trial,  when  the  controversy  has  been  submitted,  since, 

by  the  express  words  of  the  Code,  the  case  must  then  be  heard  and  determined 

by  the  court  at  a  general  term. 
The  court  has  no  power  upon  a  motion,  to  release  either  of  the  parties  from  the 

legal  effect  of  their  submission,  so  as  to  enable  them  to  litigate  before  a  jury, 

the  facts  upon  which  they  had  agreed. 
When  a  fraud  or  mistake  is  alleged,  the  court*  as  a  court  of  equity,  may  have 

power  to  vacate  the  submission  and  the  judgment,  but  this  relief  must  be 

sought  in  a  suit  properly  instituted  for  that  purpose. 
Application  to  vacate  judgment,  Ac,  denied  without  costs. 

(Before  Oakuet,  G.  J.,  Dun,  Boswobth,  and  Emmet,  J.J.) 
General  Term,  April,  1863. 

This  is  the  case  in  which  judgment  was  rendered  for  the 
defendant  in  January  term,  1852,  as  reported  in  5  Sand.  S.  C. 
Rep.,  p.  363. 

Application  was  now  made  to  vacate  the  judgment  and  for 
a  new  trial  under  the  provisions  in  the  title  "  Of  ejectment,"  in 
the  Revised  Statutes.  The  application  had  been  denied  at 
special  term,  and  was  now  heard  upon  an  appeal. 

W.  C.  Nvyes,  for  Sarah  Lang,  the  appellant,  insisted  that  she 
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had  a  legal  right  to  demand  a  new  trial,  rind  the  court  no  dis- 
cretion to  refuse  the  application.  The  words  of  the  Revised 
Statutes  are  imperative.  They  declare  that  the  court  in  which 
judgment  shall  be  rendered  in  an  action  of  ejectment, "  at  any 
time  within  three  years  thereafter,  upon  the  application  of  the 
party  against  whom  the  same  was  rendered,  and  upon  pay- 
ment of  all  costs  and  damages  recovered  thereby,  shall  vacate 
such  judgment  and  grant  a  new  trial"  (2  R  S.,  §  37,  p.  309), 
and  the  Code  "  enacts"  that  "  the  general  provisions  of  the 
Revised  Statutes,  relating  to  actions  concerning  real  property, 
shall  apply  to  actions  brought  under  this  act,  according  to  the 
subject  matter  of  the  action  and  without  regard  to  its  farm" 
(Code,  §  455.)  The  section  in  the  R.  S.  upon  which  he  relied, 
was  a  general  provision  in  relation  to  actions  concerning  real 
property.  The  judgment  which  the  court  was  required  to 
vacate  had  been  rendered  in  an  action  brought  under  the  Code, 
and  the  application  was  made  within  the  period  limited  by  the 
statute.  It  was  true  that  the  submission  of  a  controversy  by  the 
parties,  is  a  novel  proceeding,  and  not  in  the  usual  form  of  an 
action ;  but  in  applying  the  provisions  of  the  statute,  the  court 
was  bound  by  the  Code  to  disregard  the  form  of  the  action. 
The  Code  is  imperative  as  well  as  the  statute. 

T.  Hinsdale,  contra. 

By  thb  Coubt.  Oaklbt,  Ch.  J. — We  are  all  of  opinion  that 
it  is  bo  far  from  being  true  that  we  are  bound  to  grant  this 
application,  that  we  have,  in  reality,  no  power  to  grant  it  Not 
merely  is  it  not  our  duty,  but  it  is  not  within  our  discretion. 

We  do  not  doubt  that  the  general  provisions  in  the  Revised 
Statutes  to  which  we  are  referred  are  imperative,  in  all  the  cases 
to  which  they  apply ;  nor  that  they  are  applicable  to  all  ac- 
tions under  the  Code,  for  the  recovery  of  real  property ;  but 
the  proceeding  in  which  this  judgment  has  been  rendered,  is 
not  an  "  action,"  and  by  calling  it  such,  we  should  contradict 
the  plain  words  of  the  Code,  which  describe  it  as  the  submission 
by  the  parties,  "  without  action,  of  a  question  in  difference,  to  a 
court  which  would  have  had  jurisdiction,  if  am,  action  had  been 
brought"  (§  372).    It  is  equally  clear  that  it  neither  falls  within 
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the  former  technical  meaning  of  an  action,  nor  within  the  terms 
of  the  definition  which  the  Code  has  given  (§  2). 

But  could  we,  without  a  solecism,  give  the  name  of  action 
to  this  voluntary  submission,  it  is  still  certain  that  we  could  not 
apply  the  provisions  of  the  R.  S.  to  the  judgment  that  we  are 
now  called  upon  to  vacate.  Section  37,  in  the  title  of  eject- 
ment, which  contains  the  provisions  relied  on,  plainly  refers  to 
the  section  which  immediately  precedes  it,  and  reading  it  in  this 
connection,  it  is  manifest  that  the  judgment  which  the  court  is 
directed  to  vacate,  is  a  judgment  upon  a  verdict,  and  the  new 
trial  which  it  is  ordered  to  grant,  a  trial  before  a  jury.  But  the 
judgment  between  these  parties  was  not  rendered  upon  a  ver- 
dict, but  upon  a  ca$e  to  which  they  had  agreed,  and  could  we 
set  it  aside,  we  could  not  direct  a  trial  by  a  jury,  since  the  lan- 
guage of  the  Code  is  positive  that  the  case,  so  agreed  upon,  shall 
be  heard  and  determined  by  the  court  at  a  general  term.  It 
would,  indeed,  be  absurd  to  send  the  cause  to  a  jury,  when  the 
facts  having  been  settled  by  the  parties,  questions  of  law  alone 
would  remain  to  be  determined,  and  these  questions  which  the 
court,  upon  full  consideration,  has  already  determined. 

What  we  are  therefore  asked  to  dp  is  not  merely  to  vacate 
the  judgment  and  order  a  trial,  but  to  vacate  the  submission 
and  annul  the  case  to  which  the  parties  have  agreed,  so  as  to 
enable  the  plaintiff  to  contest  before  a  jury,  the  facts  which 
she  has  admitted  to  exist.  It  is  exceedingly  clear,  however, 
that  we  have  no  such  power,  and  equally  so,  that  were  the 
submission  and  case  set  aside,  our  jurisdiction  would  cease.  It 
was  the  consent  of  the  parties  in  the  form  prescribed  by  the 
Code,  that  alone  gave  us  jurisdiction.  .  Annul  that  consent  and 
the  jurisdiction  is  gone. 

It  is  not  alleged  that  Sarah  Lang  agreed  to  the  case  and  its 
submission,  upon  which  our  judgment  was  founded,  through 
fraud  or  mistake.  Had  the  allegation  been  made,  it  could  not 
have  been  listened  to  upon  a  motion  like  the  present.  In  such 
a  case,  as  a  court  of  equity,  we  may  have  power  to  relieve  her, 
but  only  in  a  suit  properly  instituted  and  upon  a  complaint 
properly  framed.  The  submission  of  a  controversy  under  the 
Code,  is  a  contract  of  a  high  and  solemn  nature,  and  it  is  only 
upon  the  fullest  evidence  of  fraud  or  mutual  error,  that  a  court 
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of  equity  would  ever  adjudge  it  to  be  void ;  and  then  only  in 
a  form  in  which  their  decision  might  be  reviewed,  and  if  erro- 
neous, reversed. 

It  is  possible,  that  although  more  than  a  year  has  elapsed 
since  our  judgment  was  pronounced,  we  might  still,  in  the 
exercise  of  our  discretion,  grant  a  re-hearing,  but  no  such 
application  has  been  made,  nor  any  reasons  for  such  an  exercise 
of  our  discretion  been  suggested ;  and  were  the  application  now 
made,  it  is  not  at  all  probable  that  it  would  be  granted.  We* 
see  no  reason  to  doubt  the  propriety  of  our  former  decision,  and 
if  the  judgment  then  rendered  is  believed  to'  be  erroneous,  it  is 
still  open  to  a  reversal  upon  an  appeal. 

Motion  denied. 


Bulelet  v.  Smith,  Brush,  and  Kettlbtas. 

Hie  provisions  of  the  R.  8.  relative  to  the  allowance  of  costs  to  defendants  are 

repealed. 
In  actions  for  a  malicious  prosecution  against  several  defendants,  the  allowance 

of  costs  to  a  defendant,  who  has  answered  separately  and  is  acquitted  upon  the 

trial,  rests  wholly  in  the  discretion  of  the  court. 
April,  1858. 

This  was  an  action  for  a  malicious  prosecution,  in  which  the 
plaintiff  had  obtained  a  verdict  against  the  defendants,  Smith 
and  Brush ;  but  the  jury,  under  the  direction  of  the  Chief 
Justice,  who  tried  the  cause,  had  acquitted  the  defendant, 
Kettletas. 

The  plaintiff,  in  order  to  exonerate  himself  from  the  pay* 
ment  of  costs  to  Kettletas,  applied  to  the  Chief  Justice  for  a 
certificate  that  there  was  reasonable  cause  for  making  him  a 
defendant.  The  application  was  founded  upon  §  19,  ch.  10, 
Tit.  l?p.  3,  of  the  Revised  Statutes. 

The  judges,  consulted  by  Oakley,  Ch.  J.,  were  all  of  opinion 
that  the  provisions  in  the  R.  S.  relative  to  the  allowance  of 
costs  to  defendants,  were  no  longer  in  force ;  and  that  as  the 
defendants  were  plainly  not  united  in  interest,  and  Kettletas 
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had  made  a  separate  defence,  the  allowance  of  costs  to  him  was 
governed  by  §  306  of  the  Code,  and  therefore  rested  entirely 
in  the  discretion  of  the  court.  No  judgment  for  costs  could  be 
rendered  in  his  favor,  unless  upon  his  application,  and  when 
this  application  should  be  made,  the  question  whether  he  was 
properly  made  a  defendant  might  be  considered.  The  plain- 
tiff's application  was  therefore  denied.  Yide  Moore  v.  Wester- 
veU,  3  Sand.  S.  C.  B.,  p.  762. 


John  E.  Florence,  by  his  guardian,  v.  E.  Bulkley,  Adminis- 
trator, &c. 

It  is  not  imperative  on  the  court  to  make  an  order  compelling  a  non-resident 

plaintiff  to  file  security  for  costs. 
When  the  application  is  not  made  until  the  cause  has  been  referred  and  noticed 

for  hearing,  it  will  be  denied,  as  unreasonably  delayed. 
For  the  same  reason,  an  application  on  the  part  of  the  plaintiff,  which  otherwise 

would  have  been  granted,  to  be  allowed  to  prosecute  in  fbrmd  pauperu,  will 

be  denied. 
(At  Chambers,  before  Bosworth,  J.    May,  1S53.) 

The  defendant  moved  for  an  order  requiring  the  plaintiff  to 
file  security  for  costs.  The  plaintiff  moved  for  an  order  allow- 
ing him  to  prosecute  the  action  in/ormd  pauperis. 

The  action  was  commenced  in  May,  1852.  On  the  8th  of 
October,  1852,  it  was  referred,  on  defendant's  motion,  to  a 
referee  to  hear  and  determine.  On  the  16th  of  November, 
1852,  the  plaintiff  noticed  it  for  trial  for  the  first  of  December. 
On  the  18th  of  November,  defendant  obtained  an  order  requir- 
ing the  plaintiff  to  show  cause  why  he  should  not  file  security 
for  costs,  and  the  plaintiff  made  an  application  such  as  he  now 
makes.  While  the  motions  were  pending,  the  original  defend- 
ant, John  Florence,  died.  Defendant  Bulkley  was  subsequently 
appointed  his  administrator,  and  on  the  19th  of  March,  1853, 
an  order  was  made  concerning  the  action  against  the  adminis- 
trator.   Both  motions  ware  now  renewed. 

D.— L  45  * 
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A.  Mathews,  for  defendant. 
John  Ant/urn,  for  plaintiff. 

Boswobth,  J. — If  either  motion  is  granted,  the  other  must 
necessarily  be  denied.  The  plaintiff  cannot  be  required  to  file 
security  for  costs  if  permitted  to  prosecute  mformd  pauperis  / 
nor  be  permitted  so  to  prosecute  if  required  to  file  such  security. 

The  papers  on  which  each  motion  is  based  contain  enough, 
primd  facie,  to  entitle  the  applicant  to  the  order  sought. 
Still  I  think  both  should  be  denied.  The  defendant  was  dilatory 
in  moving  for  security  for  costs.  The  action  was  commenced 
early  in  May,  1852,  and  the  first  order  was  obtained  on  the 
18th  of  November  following.  The  infancy  of  the  plaintiff  was 
known  when  the  action  was  commenced.  Before  moving  for 
security,  the  action  had  been  referred,  on  the  defendant's  motion, 
and  thfe  plaintiff  had  noticed  it  for  hearing. 

It  is  not  imperative  on  the  court  to  grant  the  order  under  all 
circumstances.    (Rdbison  v.  Sinclair,  1  Denio,  629.) 

It  is  not  necessary  for  the  protection  of  the  defendant.  The 
attorney  for  the  infant  is  liable  for  costs  to  the  amount  of  $100, 
and  no  question  is  made  as  to  the  responsibility  of  the  guardian, 
who  is  undoubtedly  liable,  whether  the  attorney  is  or  not  (2 
K.  S.  621,  §§  7  and  8.    Code,  316.) 

Unless  there  are  proper  grounds  for  denying  the  plaintiff's 
motion,  that  of  the  defendant  must  necessarily  be  denied. 

I  do  not  understand  that  the  statute  imperatively  requires 
permission  to  be  granted  to  an  infant  plaintiff,  in  all  cases,  to 
prosecute  mformd  pauperis,  merely  because  his  property  does 
not  exceed  in  value  the  sum  of  $20,  exclusive  of  the  subject 
matter  in  controversy,  though  it  appears  he  has  a  good  cause 
of  action.    Graham,  Pr.  915,  916. 

The  action  has  been  pending  over  a  year.  The  attorney 
voluntarily  assumed  such  liability  as  to  costs,  as  arises  from  his 
becoming  the  plaintiff's  attorney.  The  guardian,  in  order  to 
be  appointed,  was  required  to  satisfy  the  court  that  he  was  able 
to  respond  to  the  defendant  for  his  costs  of  the  action,  and  he 
voluntarily  assumed  that  position  with  its  liabilities.  Nothing 
is  pretended  to  have  occurred  to  justify  the  court  ip.  absolving 
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him  from  such  liability.  The  pecuniary  condition  of  the  infant, 
for  aught  that  is  shown,  is  the  same  as  when  the  action  was 
commenced.  The  infant,  and  not  the  guardian,  applies  for 
permission  to  the  plaintiff  to  prosecute  as  a  poor  person.  There 
has  been  precisely  the  same  delay  in  making  jhis  motion,  as 
that  made  by  the  defendant. 

I  think  justice  to  both  parties  requires  the  denial  of  both 
motions,  and  that  there  is  nothing  so  peremptory  in  the  statute 
as  to  prevent  this  result. 

Both  motions  are  denied  without  costs  of  either  to  either 
party. 

Approved  on  consultation. 


The  Union  Mutual  Insurance  Co.  v.  Osgood  and  Alden. 

When  plaintiffs  roe  in  a  name  which  is  appropriate  to  a  corporate  body,  it  ii  not 

necessary  to  aver  in  the  complaint  that  they  are  a  corporation. 
A  demurrer  to  the  complaint  on  the  ground  that  it  contains  no  such  averment 

will  be  adjudged  frivolous. 
When  the  want  of  a  legal  capacity  to  roe  does  not  appear  on  the  face  of  the 

complaint*  the  objection  most  be  taken  in  an  answer ;  it  o%nnot  be  rafted  by  a 

demurrer. 

At  Special  Term,  May,  1863. 

The  plaintiffs  moved  for  judgment  on  a  demurrer  to  their 
complaint,  on  account  of  the  frivolousness  of  the  demurrer. 

The  causes  assigned  for  demurrer  were,  that  the  plaintiff 
has  not  legal  capacity  to  sue,  because, 

First,  that  the  complaint  does  not  show  whether  the  plain, 
tiffs  are  a  voluntary  association  or  a  corporation.  Second,  that 
the  complaint  does  not  set  forth  the  title  of  any  act  incorporat- 
ing the  plaintiffs. 

Also,  that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  in  that  it  does  not  state  that  the  plaintiffs  had  any 
power  or  authority  to  receive,  hold,  or  own,  the  promissory 
note  counted  upon. 
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There  was  no  averment  in  the  complaint  that  the  plaintiffs 
are  a  bpdy  corporate. 

Wm.  M.  EocurtS)  for  plaintiff. 
C.  A,  Jiapallo,  for  defendant  ' 

Boswobth,  J. — There  are  two  cases  in  Harrison's  Reports, 
and  two  in  Blackford's,  adjudging  the  precise  point ;  that  it  is 
unnecessary  to  aver  that  the  plaintifls  are  a  corporation.  3 
Harrison's  R.  105,  ed.  158,  4  Black.  R.  267,  5  ed.  146. 

The  following  cases  in  this  state  favor  the  same  proposition : 
(1  J.  0,  132,  Bamk  of  the  U.  S.  v.  Hoskins,  2  Oowen,  770 ; 
Bank  of  Utica  v.  Smalley,)  and  cases  cited  in  the  latter  in  the 
opinion  of  the  court  (4  Sand.  S.  C.  R.  675,  The  Holyoke  Bank 
v.  Soskms). 

It  is  a  general  rule  that  it  is  unnecessary  to  aver  anything  in 
the  complaint  that  is  not  required  to  be  proved. 

By  2  R«  S.  458,  §  3,  it  is  provided  that  a  corporation  plaintiff 
created  by  the  laws  of  this  state,  need  not  prove  its  existence 
on  the  trial  of  the  cause,  unless  the  defendant  shall  have  pleaded 
in  abatement,  or  in  law,  that  the  plaintiffs  are  not  a  corpora- 
tion. 

If  the  defendants  deem  such  to  be  the  fact,  they  can  set  up 
in  their  answer  that  the  plaintiffs  are  not  a  corporation.  2  R. 
8.  458,  §  3. 

It  does  not  appear  on  the  face  of  the  complaint  that  the  plain- 
tiff is  not  a  corporation.  It  does  not,  therefore,  appear  that  the 
plaintiff  has  not  legal  capacity  to  sue.  Unless  that  appears,  a 
demurrer  cannot  be  sustained  which  is  based  on  that  objection. 
Code,  §  144,  sub.  2. 

The  namew  which  the  suit  is  brought  being  an  appropriate 
corporate  name,  the  plaintiff  will  be  intended,  for  all  the  pur- 
poses of  the  suit,  to  be  a  corporation,  unless  the  contrary  be 
averred  by  plea.  3  Harrison's  R.  105  ;  2  R.  S.  458,  §  3 ;  Laws 
of  1845,  chap.  345. 

The  plaintiff  must  have  judgment  on  the  demurrer,  but  with 
liberty  to  defendants,  on  serving  on  plaintiff's  attorney  within 
five  days  from  the  service  of  this  order,  an  affidavit  of  merits, 


CASES  OF  PRACTICE,  &a  709 

He  People  v.  Rose  Porter  alia*  Cooper. 

» 

to  withdraw  demurrer,  and  answer  in  twenty  days,  on  payment 
of  the  costs  of  the  demurrer. 
Approved  by  all  the  judges  on  consultation. 


The  People,  ex  relat.  L.  Tappan  v.  Robe  Porter,  alias  Cooper. 

A  judge  of  the  Superior  Court,  in  allowing  a  habeas  corpus,  and  in  hie  proceed- 
ings under  it,  can  only  exercise  the  powers  which  were  conferred  by  statute 
upon  a  Supreme  Court  Commissioner.  He  is,  therefore,  not  clothed  with  the 
discretionary  powers  of  a  judge  in  equity,  in  relation  to  the  disposition  and 
custody  of  infants. 

The  Supreme  Court,  as  succeeding  to  the  entire  jurisdiction  of  the  Court  of  Chan- 
cery, is  the  general  guardian  of  infants. 

As  such,  it  has  an  exclusive  right  to  determine  ail  questions  relating  to  their  dis- 
position and  custody,  except  where  those  questions  arise  in  a  suit  for  an  abso- 
lute or  limited  divorce. 

The  equitable  powers  of  the  Superior  Court  can  only  be  exercised  in  those  ac- 
tions and  proceedings  which  its  jurisdiction,  as  defined  by  the  Code,  properly 
embraoes. 

A  petition  for  a  habeas  corpus,  addressed  to  a  judge  of  the  Superior  Court,  can 
only  be  founded  upon  the  provisions  of  the  general  Habeas  Corpus  Act  (2  R.  S., 
g  1,  art  2,  p.  188> 

Hence  the  judge  can  only  act  in  the  cases  which  the  statute  enumerates,  and  can 
make  no  other  final  order  or  determination  than  that  which  the  statute  pre- 
scribes. 

The  reported  cases  in  England  are  inapplicable.  In  all  of  those,  the  habeas  cor- 
pus was  a  common  law,  not  the  statutory  writ 

Distinctions  between  a  common  law  and  the  statutory  habeas  corpus  stated  and 
explained.  Critical  examination  of  the  adjudged  cases  in  England  and  in  this 
State. 

Conclusions  from  this  examination : — 

1.  That  the  basis  of  the  common  law,  as  well  as  of  the  statutory  writ,  is  an  ille- 
gal imprisonment  or  restraint*  and,  consequently,  that  when  the  restraint  is 
disproved  the  jurisdiction  ceases. 

2.  That  when  the  restraint  is  adjudged  to  be  illegal,  the  only  order  that  can  pro- 
perly be  made,  is  to  discharge  the  person  imprisoned  or  restrained. 

And  lastly,  That  the  exception  of  infants,  of  such  tender  years  as  to  be  incapable 
of  making  a  choice,  is  more  apparent  than  real 

The  Habeas  Corpus  Act,  in  its  revised  form,  is  greatly  enlarged  in  its  provisions, 
and  improved  in  its  details;  but  its  sole  basis  still  is,  an  illegal  imprisonment 
or  restraint,  and  the  only  authority  of  an  officer  acting  under  it*  to  discharge, 
boiL  or  remand  the  person  on  whoso  behalf  the  habeas  corona  is  isflnnd 
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It  appearing,  in  this  case,  that  the  child,  on  whose  behalf  the  writ  was  issued, 
was  not  restrained  of  her  liberty,  hda\  that  the  judge  could  only  declare  that 
she  was  at  liberty  to  go  where  she  pleased,  and  could  make  no  order  for  her 
delivery  to  her  father. 
(Before  Dura,  J.) 
May,  1858. 

This  was  .a  proceeding  upon  a  habeas  corpus,  before  Mr.  Jus- 
tice Deter.  The  object  of  thq  writ  was  to  deliver  an  infant,  aged 
about  nine  years,  named  Jane  Trainer,  from  an  illegal  detention 
and  restraint,  in  which  it  was  alleged  that  she  was  held  by  the 
respondent,  to  whom  the  writ  was  directed.  It  was  founded 
upon  a  petition,  sworn  to  by  Lewis  Tappan,  claiming  to  be  the 
agent  of  the  father  of  the  child,  Charles  W.  Trainer,  and  was 
allowed  upon  the  18th  May,  1853.* 

On  the  23d  of  May  the  child  was  bought  before  the  judge, 
and  the  respondent  filed  a  sworn  return  to  the  writ,  alleging, 
inter  alia,  as  follows :  "  That  the  said  Jane  Trainer  is  not  im- 
prisoned, detained,  or  restrained  of  her  liberty,  or  held  in  any 
custody  against  her  will,  by  or  under  the  control  or  direction 
of  this  respondent,  or  otherwise,  but  remains  with  the  respon-' 
dent  of  the  free  will  of  the  said  Jane,  and  from  affection  to  the 
respondent'9  It  was  proved,  to  the  satisfaction  of  the  judge, 
that  Trainer  was  the  lawful  father  of  the  child,  but,  by  his  own  * 
confession,  was  a  person  of  licentious  and  dissolute  habits.  It 
also  appeared,  that  the  respondent,  to  whom  the  child  had  once 
belonged  as  a  slave,  was  a  woman  of  ill-fame.  The  child,  on 
being  examined  by  the  Judge,  was  unwilling  to  acknowledge 
Trainer  as  her  father,  and  entreated  to  be  permitted  to  remain 
with  the  respondent,  to  whom  she  was  evidently  attached.    * 

The  case  was  heard  and,  argued  on  the  25th  and  26th  of  May. 

EL  D.  Oulver,  for  the  relator. 

James  T.  Brady,  for  the  respondent. 

On  the  28th,  the  Judge  delivered  the  following  opinion : 


*  There  had  been  a  prerious  writ,  founded  upon  a  petition,  stating  that  the 
infant  (a  colored  child)  had  been  kidnapped  by  Mrs.  P.,  and  was  detained  by  her  as 
a  slave.    This  allegation  appearing  to  be  groundless,  this  writ  had  been  dismissed. 
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Duer,  J. — Having  dismissed  as  groundless  the  original  charge 
of  kidnapping,  this  case  is  now  before  me  solely  upon  the  peti- 
tion of  the  father,  by  his  agent,  Mr.Tappan,  and  the  relief  which 
is  now  sought  is  a  compulsory  order  for  the  delivery  of  the 
child,  Jane  Trainer,  into  his  custody.  The  first  and  by  far  the 
most  important  question  to  be  determined  is,  whether  my  juris- 
diction, which  is  precisely  the  same  as  that  conferred  by  statute 
on  Supreme  Court  Commissioners,  extends  so  far  as  to  enable 
me  to  make  the  order  that  is  required ;  and  if  this  question  must 
be  answered  in  the  negative,  it  will  be  needless  to  inquire  whe- 
ther, upon  the  evidence  before  me,  such  an  order  could  be  justly 
or  discreetly  made. 

I  entirely  agree  with  the  learned  counsel  for  the  respondent, 
that  I  am  not  sitting  here  as  a  judge  in  equity,  clothed  with 
those  large  discretionary  powers,  in  relation  to  the  disposition 
and  custody  of  infants,  which  the  Lord  Chancellor  of  England, 
as  the  representative  of  the  sovereign,  is  competent  and  has 
been  long  accustomed  to  exercise. 

Powers  just  as  extensive,  I  doubt  not,  were  vested  in  our  late 
Court  of  Chancery,  and  if  so,  by  force  of  the  New  Constitution 
and  of  the  Judiciary  Act  of  1847,  they  have  been  transferred 
to,  and  are  now  vested  in,  the  Supreme  Court  of  the  State,  and 
*  the  justices  thereof;  but  they  do  not  belong  to  me,  either  as 
a  Supreme  Court  Commissioner,  or  as  a  judge  of  the  -Superior 
Court;  I  cannot  therefore  exercise  the  discretion  which  they 
confer,  even  could  I  be  justified  in  acting,  at  the  same  time 
and  in  the  same  proceeding,  in  a  double  capacity.  The  Supreme 
Court,  as  succeeding  to  the  entire  jurisdiction  of  the  chancellor, 
is  the  general  guardian  of  infants,  and  as  such,  has  the  exclusive 
right  to  determine  all  questions,  in  relation  to  their  disposition 
and  custody,  except  where  those  questions  properly  arise  in  an 
action  between  husband  and  wife,  for  an  absolute  or  limited  di- 
vorce. It  is  true,  that  the  Superior  Court  is  now  a  court  of 
equity ;  but  it  is  equally  so,  that  its  equitable  powers  can  only 
be  exercised  in  those  actions  or  proceedings  which  its  jurisdic- 
tion, as  defined  by  the  Code,  may  be  construed  to  embrace. 

The  petition  for  the  habeas  corpus^  in  the  present  case,  was 
founded,  and  could  only  be  founded,  upon  the  provisions  of  the 
Revised  Statutes ;  and  as,  in  its  form,  it  followed  the  words  of 
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the  statute,  those  provisions  not  merely  gave  me  the  right,  but 
made  it  my  duty,  to  allow  the  writ  It  is  under  the  statute, 
therefore,  that  I  am  acting,  and  it  is  upon  the  just  construction 
of  its  provisions  that  the  nature  and  extent  of  my  authority  alone 
depend.  I  can  act  only  in  the  cases  which  the  statute  enume- 
rates and  defines,  and  can  make  no  other  final  determination  or 
order  than  that  which  it  prescribes. 

Founding  his  argument  upon  the  statute,  the  counsel  for  the 
respondent  has  insisted :  ' 

First,  That  a  habeas  corpus  under  the  statute  can  only  be 
allowed  for  the  purpose  of  delivering  the  person,  in  whose  be- 
half it  is  prayed  for,  from  an  illegal  or  unjust  imprisonment  or 
restraint,  and,  consequently,* when  the  alleged  imprisonment  or 
restraint  is  denied  by  the  return  to  the  writ,  and  is  not  estar 
blished  by  the  proof,  the  jurisdiction  of  the  judge  or  officer  who 
issued  the  writ  wholly  ceases,  and  he  is  bound  to  declare  that 
the  proceedings  before  him  are  at  an  end.    And, 

Secondly.  That  where  the  imprisonment  or  restraint  is  ad- 
mitted or  proved,  and  is  held  to  be  illegal,  the  only  order  that 
can  be  made,  is  for  the  discharge  of  the  person  so  imprisoned 
or  restrained ;  and  that  an  order,  even  in  the  case  of  a  minor  or 
apprentice,  relative  to  his  future  disposition  or  custody,  as  an 
excess  of  authority,  would  be  absolutely  void. 

If  the  positions  thus  taken  by  the  counsel  are  a  just  construc- 
tion of  the  statute,  it  is  a  necessary  consequence,  that  I  cannot 
grant  to  the  relator  the  relief  which  he  seeks,  by  a  peremptory 
order  for  the  immediate  delivery  of  the  child  into  his  custody, 
or  into  that  of  the  father.  If  a  habeas  corpus  under  the  statute 
may  be  properly  used  for  the  sole  purpose  of  maintaining  the 
rights  of  a  parent  and  enforcing  the  obedience  of  a  child,  the 
order  which  is  prayed  for  may  justly  be  made ;  but  not,  if  the 
sole  object  of  the  writ,  in  a  case  like  the  present,  is  the  delivery 
of  the  child  from  imprisonment  or  restraint. 

The  learned  counsel  for  the  relator,  in  controverting  the  po- 
sitiorvB  that  have  been  stated,  deemed  it  unnecessary  to  refer  to 
the  actual  provisions  of  the  statute,  but  contended  that  the 
questions  that  have  been  raised  as  to  their  construction,  and  the 
extent  of  the  authority  which  they  confer,  can  no  longer  be 
regarded  as  open.    He  insisted  that  it  is  settled  law — tattled 
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by  a  long  series  of  decisions  both  in  England  and  in  the  United 
States — that  an  officer,  acting  nnder  the  statute,  possesses  in  its 
fullest  extent  the  jurisdiction  which  is  denied,  and  that,  the 
rights  of  the  father  being  established,  not  merely  have  I  the 
power,  bnt  am  bonnd  to  make  the  order  which  he  solicits. 
These  views  of  the  learned  counsel,  I  am  inclined  to  think,  cor- 
respond with  what  has  hitherto  been  the  general  understanding 
of  the  bar ;  and  I  freely  own,  that,  when  the  proceedings  com- 
menced, I  had  no  ^oubt  of  my  authority  to  make  such  an  order 
for  the  custody  of  the  child,  as,  under  all  the  circumstances  of 
the  case,  I  might  deem  to  be  expedient.  I  believed  myself  to 
possess  exactly  the  same  discretion  as  a  court  of  equity,  and 
this  discretion,  looking  to  the  future  welfare  of  the  child,  I  was 
not  merely  willing,  but  desirous,  to  exercise.  Having  examined 
the  subject,  however,  in  the  short  intervals  of  leisure  that  have 
been  allowed  me  since  the  case  was  opened,  with  all  the  atten- 
tion of  which  I  am  capable,  I  am  obliged  to  declare,  that  the 
conclusions  to  which  I  have  been  led  are  directly  opposed  to 
my  preconceived  opinion.  The  words  of  the  statute,  I  am 
forced  to  say,  allow  no  room  for  the  exercise  of  a  discretionary 
power,  nor,  as  I  am  now  persuaded,  is  any  reported  case  to  be 
found,  in  which  such  a  construction  has  been  given  to  them. 

•  The  adjudged  cases  in  the  English  courts,  whatever  surprise 
the  assertion  may  create,  are  in  reality  wholly  inapplicable; 
they  are  inapplicable  for  the  conclusive  reason,  that,  in  all  of 
them,  without  an  exception,  the  habeas  corpus  was  a  common 
law,  and  not  the  statutory  writ,  and  the  powers  exercised  by 
the  court  those  which  the  common  law,  and  not  the  statute, 
confers.  Upon  the  question,  therefore,  that  we  are  now  con- 
sidering, the  power  and  duties  of  an  officer,  confined  in  his 
jurisdiction  and  in  his  actions  by  the  provisions  of  the  statute, 
these  cases,  in  my  judgment,  throw  no  light  whatever,  and,  at 
any  rate,  lend  no  aid  to  the  argument  on  the  part  of  the  relator. 
The  English  habeas  d&rpus  Act,  the  celebrated  act  of  Charles  II., 
the  second  Magna  Charta,  as  it  is  termed  by  Blackstone — is  the 
substratum  and  mcdel  of  our  own  statute,  and  there  is  not  a 
shadow  of  evidence  that  any  court  or  judge,  when  acting  under 
its  provisions,  has  ever  claimed  to  exercise  a  discretionary 

*  power,  by  making  any  other  order  for  the  disposition  of  the 
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person  for  whose  deliverance  the  writ  was  issued  than  those 
which  the  words  of  the  act  specify  and  define;  The  act  declares 
what  judgment,  according  to  the  circumstances  of  the  case, 
shall  be  pronounced  at  the  close  of  the  proceedings,  and  there 
is  no  evidence  that  any  other  has  ever  been  given.  The  habeas 
corpus  act  was  not  framed  to  regulate  the  entire  subject  of 
which  it  treats.  Its  sole  objects  were  to  remedy  particular 
abuses,  and  to  relieve  a  particular  class  of  persons,  namely, 
those  committed  and  imprisoned  upon  a  criminal  charge,  leav- 
ing all  other  cases  of  unjust  imprisonment  or  detention,  in  the 
words  of  Blackstone,  "  to  the  habeas  corpus  at  common  law." 
(3  Commen.,  pp.  137,  138.)  Nor  is  this  the  only  distinction 
between  the  common  law  and  the  statutory. writ;  there  are 
many  others,  so  material,  that  had  they  not  been  overlooked, 
the  erroneous  practice  which  has  to  some  extent  prevailed  in 
this  State,  and  which  I  am  urged  to  follow,  could  never  have 
arisen. 

The  common  law  writ  can  only  be  granted  upon  a  motion  in 
court,  and  whether  it  shall  be  granted  or  refused  rests  in  the 
discretion  of  the  court  (Com.  Dig.  Tit.  H.  Corpus  [3],  pp.  56, 65 ; 
3  Black.  Com.  132,  5 ;  Bac.  Abrid.  Tit  Ha.  Cor.  [B],  4). 

The  statutory  writ  may" be  granted  by  a  judge  in  vacation, 
and  must  be  granted  if  the  application  is  in  the  form  which  the 
statute  prescribes.  It  is  then  granted  ex  debito  justiUicB,  and  the 
officer,  who  refuses  to  allow  it,  is  subject  to  a  penalty. 

The  common  law  writ,  it  appears  from  the  cases,  may  be  pro- 
secuted by  a  husband,  a  parent,  and  a  guardian,  for  the  deliver- 
ance of  a  wife,  a  child,  or  a  ward. 

The  statutory  writ  is  prosecuted  by  the  party  for  whose  de- 
liverance it  is  issued.  The  petition,  it  is  true,  may  be  signed  by 
a  third  person  on  his  behalf;  but  it  is  in  the  name  of  the  pri- 
soner that  all  the  proceedings  must  regularly  be  conducted. 

Lastly.  The  common  law  habeas  carpus  ad  subjiciendum^ 
requires  that  the  person  named  shall  be  brought  before  the 
court  in  which  it  is  returnable,  "  to  do,  submit  to,  and  receive" 
whatever  the  court  may  consider  in  relation  to  him.  3  Black. 
Comm.  132. 

The  statutory  writ  is  substantially  in  the  same  form,  but  the 
discretion  which  its  general  words  may  be  construed  to  give)  is 
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taken  away  by  the  positive  direction,  that  when  the  proceed- 
ings are  closed,  the  judgment  shall  be  that  the  prisoner  "  be 
discharged,  or  bailed,  or  remanded."  There  are  other  dif- 
ferences, to  which  it  would  be  useless  to  advert.  It  is  sufficient 
to  say,  what  no  lawyer  will  deny,  that  however  large  the  dis- 
cretion which  the  common  law  may  give,  either  in  granting  a 
habeas  corpus,  or  pronouncing  judgment  upon  its  return,  the  same 
discretion  can  never  be  rightfully  claimed  by  an  officer  acting 
under  a  positive  law,  unless  the  intention  of  the  Legislature  that 
it  may  be  exercised  is  expressly  or  impliedly  declared.  Hence  it 
is  upon  the  true  construction  of  the  statute  under  which  I  am 
acting,  that  this  case  wholly  turns,  and  it  is  only  those  cases  which 
plainly,  bear  upon  this  question  that  can  have  any  application. 

But  I  go  still  further.  Were  I  at  liberty  to  treat  the  present 
as  a  common  law  writ,  and  in  pronouncing  my  judgment  to 
assume  the  powers,  not  indeed  of  the  Chancellor,  but  of  a  com- 
mon law  court,  it  is  at  least  exceedingly  doubtful,  whether  I 
would  be  justified  in  making  the  order  that  is  now  desired. 
Unless  I  greatly  err,  the  law  in  England,  with  a  single  excep- 
tion, which  I  shall  hereafter  state,  is  now  established,  that  the 
jurisdiction  of  the  Queen's  Bench  and  of  the  Common  Fleas 
upon  the  return  of  a  habeas  corpus,  even  when  the  case  is  not 
under  the  statute,  is  limited  to  the  discharge  of  the  person 
where  detention  or  restraint  is  held  to  be  illegal ;  and  where 
the  restraint  is  disproved,  to  a  public  declaration  that  he  is  at 
liberty  to  go  where  he  may  please,  and  will  be  protected  by 
the  court  in  the  exercise  of  his  freedom. 

The  earliest  case  I  shall  quote  is  Rex  v.  Glarkson  (1  Strange, 
446).  The  habeas  corpus,  returnable  in  the  King's  Bench,  was 
granted  upon  the  application  of  a  husband,  and  its  object  was 
the  restoration  of  his  wife  to  his  society  and  possession.  The 
lady,  however,  when  brought  before  the  court,  denied  the 
rights  of  the  person  who  claimed. to  be  her  husband,  and  the 
court  £aid,  that  whatever  might  be  his  rights,  they  could  make 
no  compulsory  order,  but  could  only  see  that 'she  was  under 
no  illegal  restraint,  and  declare  her  at  liberty  to  go  where  she 
pleased. 

In  (he  next  case,  Rex  v.  Johnson  (1  Strange,  579),  the  action 
of  the  court  was  somewhat  different ;  the  contest  related  to  the 
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custody  of  a  female  infant,  aged  9  years,  and  the  court,  at  first, 
doubted  whether  they  could  do  more  than  release  her  from  an 
illegal  restraint,  but  finally  made  an  order  for  her  delivery  to 
her  guardian. 

In  the  succeeding  year,  however,  the  Court  of  King's  Bench 
retraced  its  steps,  and  returned  to  its  original  doctrine,  Rex 
v.  Smith  (2  Strange,  982).  The  habeas  corpus  was  granted 
upon  the  application  of  a  father,  who  sought  to  reclaim  a  minor 
child,  a  boy  of  13,  from  the  custody  of  an  aunt,  with  whom  he 
was  living.  When  the  parties  were  before  the  court,  the  legal 
right  of  the  father  to  the  custody  being  clear,  it  was  insisted 
that  he  was  entitled  to  a  positive  order  for  the  delivery  of  the 
child,  and  the  decision  in  Rex  v.  Johnson  was  relied  on  as  a 
controlling  authority.  That  case,  however,  the  report  Bays, 
upon  full  debate,  was  overruled,  and  the  court  said  that  they 
could  only  deliver  the  child  from  the  control  of  the  aunt,  and 
inform  him  that  he  was  at  liberty  to  go  where  he  pleased.  The 
boy  chose  to  remain  with  the  aunt,  and  the  court  then  told 
the  lather  that  he  must  seek  his  remedy  by  action  or  by  some 
other  proceeding. 

I  have  found  no  case  contradicting  this  limited  construction 
of  the  powers  of  the  court  until  the  time  of  Lord  Mansfield ;  but 
in  several  cases  which  came  before  his  lordship  and  his  breth- 
ren, it  seems  to  have  been  intentionally  disregarded  and  over- 
ruled. In  the  cases  to  which  I  refer,  the  doctrine  is  laid  down 
or  assumed,  that,  upon  a  habeas  corpus,  the  court  has  a  full 
discretion  to  make  such  an  order  as  the  particular  circumstances 
of  the  case  may  seem  to  require,  and  may  not  only  decide  to 
whom  the  custody  of  an  infant  shall  be  given,  but  may  even 
compel  a  reluctant  wife  to  return  to  the  house  and  submit  to 
the  authority  of  her  husband  {Rex  v.  Meade,  1  Burr.  542 ;  Rex 
v.  Ddmal,  3  Burr.  1434,  S.  C. ;  1  Black,  146 ;  WanFa  case,  1 
Black ;  BlisseCs  case,  Lofft's  B.  765).  But  this  doctrine,  which, 
if  it  did  not  strip  the  Chancellor  of  his  jurisdiction,  vested  in 
the  King's  Bench,  in  the  cases  to  which  it  applied,  a  co-ordinate 
authority,  seems  not  long  to  have  prevailed,  and  assuredly  is 
not,  at  this  day,  the  law  in  England.  It  was  most  distinctly 
rejected  by  Lord  Kenyon  and  his  associate  judges  in  the  cases 
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of  Hex  v.  Reynolds  (6  Term  R.  499),  and  The  JStng  v.  Edwards 
(7  Term  R.  745). 

In  each  of  these  cases  the  habeas  corpus  was  granted  upon 
the  application  of  a  master,  who  sought,  by  this  means,  to  com- 
pel the  return  of  a  disobedient  apprentice,  but  in  each  the  writ 
was  quashed,  as  it  appeared  to  have  been  issued  without  the 
consent  and  against  the  wishes  of  the  apprentice;  and  Lord 
Keriyon  remarked  in  the  second  case,  that  the  sole  object  of  a 
habeas  corpus  "  is  the  protection  of  the  liberty  of  the  party,"  in 
other  words,  his  deliverance  from  an  illegal  imprisonment  or 
restraint ;  evidently  meaning  that  where  this  fact  is  shown  not 
to  exist,  the  jurisdiction  ceases. 

The  cases  to  which  I  shall  next  refer  are  still  more  decisive, 
as  showing  how  entirely  the  courts  of  common  law  in  England 
have  renounced  the  exercise  of  the  discretion  which  was  claimed 
by  Lord  Mansfield. 

In  the  case  of  The  King  v.  De  MandeviUe  (5  East,  220),  the 
writ  was  granted  on  the  application  of  a  mother,  who  had  been 
driven  by  ill  usage  to  separate  from  her  husband,  and  who 
sought  the  aid  of  the  court  to  compel  him  to  restore  to  her 
custody  an  infant  of  only  eight  months  old,  which  it  was  alleged 
he  was  about  to  take  with  him  from  the  kingdom.  The  addi- 
tional circumstances  were  that  the  child  was  a  natural  born 
subject  and  the  father  an  alien  enemy.  The  Court  of  King's 
Bench,,  however,  denied  the  application,  and  remanded  the 
child  to  the  father,  plainly  upon  the  ground  that  he  had  a  legal 
right  to  the  custody,  and  consequently  that  the  restraint  could 
not  be  pronounced  illegal. 

The  failure  of  this  application  compelled  the  mother  to  invoke 
the  powers  of  the  Chancellor  (De  MandeviUe  v.  De  MandeviUe, 
10  Yesey,  52) ;  and  although  Lord  Eldon  declined,  under  all 
the  circumstances,  to  change  the  custody,  he  enjoined  the 
father  from  removing  the  child  from  the  kingdom,  and  com- 
pelled him  to  give  security  to  a  large  amount,  that  he  would 
obey  the  injunction.  In  the  course  of  his  opinion,  Lord  Eldon 
referred  to  the  former  proceedings  at  law,  and  said  that  the 
court  of  King's  Bench  had  very  properly  declined  to  interfere, 
not  having  within  it  any  of  that  species  of  delegated  authority 
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which  resides  in  the  Chancellor,  as  representing  the  King  in  his 
beneficent  character  of  Parens  Patrim. 

This  profound  jurist,  the  greatest  common  as  well  as  equity 
lawyer  of  his  age,  evidently  meant  that  a  court  of  common  law, 
even  upon  a  habeas  corpus,  can  pass  only  upon  the  question  of 
legal  right,  and  has  no  power  to  grant  that  equitable  relief 
which  the  Court  of  Chancery,  as  the  general  guardian  and 
protector  of  infants,  is  bound  to  administer. 

The  next,  ex  parte  Skinner,  9  J.  B.  Moore,  278,  in  the  court 
of  Common  Pleas,  was  a  strong  case  indeed.  In  this  also,  the 
habeas  corpus  was  granted  on  the  petition  of  a  mother  who 
sought  to  rescue  an  infant  child  from  the  custody  of  its  depraved 
father,  who  had  not  only  deserted  the  mother,  but  who  was 
then  living  in  open  adultery  with  another  woman.  The  au- 
thority of  Lord  Mansfield  in  BisseWs  case,  Lofft's  Eep.  748, 
was  strongly  pressed  upon  the  court,  but  was  in  effect  overruled, 
and  the  judges,  referring  to  the  language  and  adopting  the 
doctrine  of  Lord  Eldon  in  De  MandeviUe  v.  De  Mtmd&tiiUe, 
denied  the  application,  declaring  that  the  Chancellor  was  alone 
competent,  by  a  proper  change  of  the  custody,  to  grant  the 
necessary  relief.  The  most  recent  case  in  England  is  ex  parte 
Sandilands,  which  is  reported  in  the  last  volume  of  that  very 
useful  and  well  selected  compilation  of  law  and  equity  cases, 
which  is  now  in  course  of  publication  at  Boston  (12  Law  and 
Equi.  Kep.  p.  463,  S.  C.  21,  Law  Jour.  Kep.  p.  326) ;  and  it 
affords  a  striking  proof  that  the  large  discretion  once  claimed 
by  the  Court  of  King's  Bench,  if  not  wholly  abandoned,  is  now 
reduced  within  its  narrowest  bounds.  The  motion  for  a  habeas 
corpus  was  made  on  behalf  of  a  husband,  and  its  object  was  to 
compel  a  reluctant  wife,  who  had  deserted  him  without  cause, 
to  return  to  his  protection  and  her  own  duties. 

The  case  of  Rex  v.  Meade  (1  Burr,  542)  was  confidently  re- 
lied on  in  support  of  the  motion ;  for  although  in  that  case  the 
habeas  corpus  was  denied,  it  was  so  upon  the  sole  ground  that 
the  husband  had  given  his  voluntary  consent  to  the  existing 
separation,  and  the  language  of  the  judges  necessarily  implied 
that  this  consent  was  the  only  bar  to  the  success  of  his  applica- 
tion. That  this  W4&  the  fair  construction  of  that  case  was  not 
denied  by  the  court ;  but  as  it  appeared  from  the  affidavits,  in 
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the  case  before  them,  that  the  wife  was  not  in  fact  under  any 
restraint,  the  judges  all  concurred  in  the  opinion  that  the  mo- 
tion could  not  be  granted,  Lord  Campbell,  Ch.  J.,  forcibly  say- 
ing u  that  it  would  be  useless  to  compel  the  appearance  of  the 
wife,  since,  if  she  were  brought  up,  the  judges  could  only  ask 
her  where  she  would  go,  and  could  not  compel  her  to  return  to 
her  husband."   It  must,  however,  be  admitted  that  Lord  Camp- 
bell, in  the  course  of  his  opinion,  distinctly  stated  that  "  the 
case  of  infants  of  tender  years  stands  upon  different  grounds ;" 
and  this  is,  in  fact,  the  solitary  exception  to  which  I  alluded  in 
the  commencement  of  my  remarks ;  the  exception  from  the  gene- 
ral rule  that  a  habeas  corpus,  in  a  court  of  common  law,  can 
never  be  used  for  the  sole  purpose  of  enforcing  marital  or 
parental  rights.    The  supposed  exception,  however,  applies  only 
to  infants  of  such  tender  years,  as  to  be  incapable  of  making  a 
choice ;  and  in  the  case  of  The  King  v.  Gremhitt  (4  Adol.  and 
Ell.  642),  the  grounds  of  the  exception,  and  the  cases  to  which  it 
applies,  are  so  lucidly  stated  by  that  distinguished  judge,  Mr.  Jus- 
tice Coleridge,  that  I  cannot  do  better  than  quote  his  language. 
These  are  his  words:  "A  habeas  corpus  proceeds  on  the  fact* 
of  an  illegal  restraint.   When  the  writ  is  obeyed,  and  the  party 
brought  up  is  capable  of  using  a  discretion,  the  rule  is  simple 
and  disposes  of  many  cases,  namely,  that  the  individual  who 
has  been  under  restraint  is  declared  to  be  at  liberty,  and  the 
court  will  even  direct  that  the  party  shall  be  attended  home  by 
an  officer,  to  make  the  order  effectual.    But  when  the  person 
is  too  young  to  have  a  choice,  we  must  refer  to  legal  principles 
to  see  who  is  entitled  to  the  custody,' because  the  law  presumes 
that  where  the  legal  custody  is,  no  restraint  exists."    In  Rex  v. 
Grremhill,  the  children,  whose  custody  it  was  held  belonged  to 
the  father,  were  not  in  court,  and  an  order  for  their  delivery  to 
the  father  was  therefore  affirmed ;  but  Coleridge,  J.,  expressly 
says,  that  had  they  been  in  court,  there  would  only  have  been 
a  verbal  declaration  that  the  custody  belonged  to  the  father. 
It  is  evident,  therefore,  from  these  facts,  and  the  remarks  of  the 
learned  judge,  that  the  alleged  exception  is  more  apparent  than 
real.    An  infant  of  such  tender  years  as  to  be  incapable  of  ra- 
tionally expressing  its  wishes,  which  is  all  that  I  can  under- 
stand to  be  meant  by  "  incapable  of  making  a  choice,"  is  of 
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the  restraint  is  illegal,  the  court  most  determine  to  whom  the 
custody  belongs.  When  the  infant  is  before  the  court,  nothing 
more  is  necessary  to  be  said,  since  the  person  entitled  to  the 
custody  may  then,  without  opposition,  by  taking  possession  of 
the  child,  assert  his  legal  right ;  but  when  the  infant  under  an 
illegal  restraint  is  not  in  court,  an  order  for  his  delivery  must 
necessarily  be  made ;  for,  in  such  a  case,  it  is  in  reality  nothing 
more  than  an  order  for  his  discharge.  Since  the  case  of  Hex  v. 
GremhiUy  which,  in  awarding  the  custody  of  children  of  a  very 
tender  age  to  a  profligate  father  in  preference  to  their  mother, 
was  one  of  flagrant  injustice,  an  act  of  Parliament,  an  act  which 
we  have  adopted  (2  R.  S.  p.  149),  has  been  passed,  giving  to 
the  courts  of  common  law  a  discretionary  power  of  awarding 
the  custody  to  the  mother ;  but  in  all  other  cases,  I  apprehend 
that  the  law  is  settled,  that  the  only  question  to  be  determined 
upon  a  habeas  corpus,  where  a  restraint  is  proved,  is  its  legality, 
or  illegality ;  and  when  it  is  held  to  be  illegal!  the  only  judg- 
ment to  be  pronounced,  the  discharge  of  the  person  restrained ; 
and  that  no  case  is  to  be  found,  in  which,  there  being  in  fact  no 
restraint,  any  order  whatever  has  been  made. 

I  proceed  next  to  inquire  into  the  past  condition  and  actual 
state  of  our  own  law. 

During  our  whole  existence  as  a  colony,  and  until  the  year 
1787,  the  English  Habeas  Corpus  Act  was  in  force,  if  not  propria 
vigore,  yet  as  a  part  of  our  common  law.  In  that  year  all 
English  statutes  were  repealed,  and  this,  as  well  as  many  others, 
w Jenacted  by  our  legislature,  and  in  its  new  legislative  fornl 
was  nearly  a  literal  transcript  of  the  original  act  Like  that,  it 
was  confined  to  persons  committed  upon  a  criminal  charge, 
and,  like  that,  gave  no  other  authority  to  a  judge  acting  under 
its  provisions,  than  to  discharge,  bail,  or  remand  the  prisoner 
brought  before  him.  It  was  re-enacted  substantially  in  the? 
same  form  in  the  revisions  of  1801  and  1813,  and  remained 
unchanged  until  1818,  when  it  was  materially  enlarged  and 
improved ;  but,  as  the  changes  then  made  were  incorporated  in 
1830  in  the  statute,  as  then  revised  and  amended,  and  no  case 
is  to  be  found  in  the  interval  affecting  their  construction,  it  is 
not  necessary  now  to  advert  to  them. 
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It  follows  from  this  statement,  that  none  of  the  reported 
cases  in  this  state  between  1787  and  1830,  in  which  a  question 
as  to  the  custody  of  infants  has  arisen,  have  any  bearing  upon 
the  present  discussion,  since  in  all,  as  in  the  English  cases  that 
have  been  rejected  as  inapplicable,  the  habeas  corpus  was  the 
common  law,  not  the  statutory  writ.  The  cases  that  have  most 
frequently  been  quoted  and  relied  on,  as  proving  the  existence 
of  the  discretionary  power  that  I  am  now  required  to  exercise, 
are  The  People  v.  Lcmdt  (2  John.  R.  374);  McDowle's  case  (8 
John.  R  828) ;  Ferguwtfs  case  (9  John.  E.  289) ;  and  Wal- 
dr&n?8  case  (13  John.  K.  419).  It  is  not  to  be  denied  that  the 
Supreme  Court,  in  some  of  these  cases,  adopting  the  views,  and 
nearly  the  language,  of  Lord  Mansfield,  in  Hex  v.  Delawal,  and 
of  Oh.  Tilghman  in  The  Commonwealth  v.  Aldrichs  (5  Binney, 
520),  asserted  its  power  to  make  a  positive  order  for  the  deli- 
very of  an  infant  into  the  custody  of  the  person  whom,  accord- 
ing to  the  particular  circumstances  in  evidence,  it  might  deem  to 
be  entitled ;  but  it  is  remarkable  that,  in  each  of  the  cases,  the 
exercise  of  this  discretion  was,  in  fact,  declined ;  and  declined 
(I  add)  for  reasons  so  applicable  to  the  present  case,  that,  were 
it  possible  for  me  to  pass  the  limits  of  the  jurisdiction  which 
the  statute  gives,  they  would  probably  control  my  action. 

Thus,  in  the  matter  of  Waldron  (13  John.  K.  419),  the  Sourt 
refused  to  take  an  infant  daughter  from  its  grandparents  and 
deliver  her  to  the  custody  of  her  father,  it  not  appearing  that 
she  was  kept  against  her  will,  and  because,  in  the  opinion  of 
the  judges,  the  court  of  Chancery,  from  its  peculiar  jurisdiction, 
was  better  able  to  protect  and  enforce  the  rights  of  the  parties, 
and  determine  properly  the  question  of  custody,  than  a  court 
of  law,  upon  a  habeas  corpus.  In  McDowle's  case,  the  lan- 
guage of  the  court,  as  to  the  impropriety  of  interfering  against 
the  will  of  an  infant,  is  still  more  explicit.  It  amounts,  indeed, 
to'  a  denial  of  the  right  A  father  claimed  the  restoration  to 
his*  own  custody  of  two  sons  under  age,  who  were  living  as 
apprentices  with  the  person  to  whom  the  writ  was  directed, 
and  the  ground  of  the  application  was,  that  their  indentures 
were  void,  and  their  detention  by  their  master  therefore  illegal. 
Thompson,  Ch.,  in  delivering  the  judgment  of  the  court,  said, 
"  All  that  the  court  is  required  to  do  nude?  this  writ,  is  to  see 
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that  the  infant  is  not  restrained  against  his  will,"  and  after 
referring  to  the  cases,  and  particularly  Bex  v.  Smith,  in  2d 
Strange,  he  added,  "  In  this  case  the  court  can  orjl y  declare 
that  these  infants  are  at  liberty  to  go  where  they  please.  They 
may  go  and  put  themselves  under  the  care  and  protection  of 
their  father,  or  may  return  to  the  service  of  their  master."  The 
boys  elected  to  remain  with  their  master,  and  the  court  sent  an 
officer  with  them  to  protect  them  on  their  return. 

It  has  been  strongly  urged  that  the  father  has  a  paramount 
legal  right  to  the  custody  of  his  infant  children,  and  that  the 
oourt,  when  it  has  no  reason  to  believe  that  his  power  will  be 
abused,  is  bound  to  make  a  positive  order  ibr  their  delivery 
into  his  possession  and  control ;  but  the  cases  last  cited,  without 
adverting  to  any  other,  conclusively  show  that,  even  at  com- 
mon law,  such  is  not  the  obligation  of  the  court,  whatever  may 
be  its  powers. 

The  only  cases,  since  the  adoption  of  the  Revised  Statutes, 
that  can  be  supposed  to  have  any  application,  are  The  People 
v.  Chegway  (18  Wend.  542),  and  The  People  v.  Mereem  (3 
Hill,  399). 

The  People  v.  Chegaray  is  not  founded  upon  the  general 
Habeas  Corpus  Act,  under  which  I  am  acting,  but  upon  special 
provisions  in  the  title  of  parents  and  children,  in  a  prior  ohap- 
ter  of  the  Revised  Statutes  (2  R.  S.,  chap.  8,  part  2,  pp.  148- 
149);  and  these  provisions,  it  is  an  obvious  remark,  were 
certainly  useless,  had  the  Supreme  Court  been  deemed  to 
possess,  either  at  common  law,  or  under  the  general  statute,  the 
same  discretion,  in  awarding  the  custody  of  infants,  as  un- 
doubtedly belonged  to  the  Court  of  Chancery.  Under  these 
provisions,  a  wife  living  in  a  state  of  separation  from  her  hus- 
band is  authorized  to  apply  to  the  Supreme  Court  for  a  habeas 
corpus  to  bring  before  it  a  minor  child  of  the  marriage,  and 
the  court,  upon  the  return  of  the  writ,  is  empowered  to  award 
to  her  the  charge  and  custody  of  the  child,  under  such  regula- 
tions and  instructions  as  the  case  may  require.  In  construing 
these  provisions  in  The  People  v.  Chegaray,  Bronson,  J.,  truly 
observed,  that  "  they  had  conferred  a  power  upon  the  Supreme 
Court  which  it  did  not  before  possess ;  and  that  it  was  net  the 
object  of  the  common  writ  of  habeas  corpus  to  try  the  rights  of 
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parents  or  guardians  to  the  custody  of  infants,  but  merely  to 
deliver  them  from  unjust  imprisonment,  and  all  illegal  or  im- 
proper restraint." 

If  the  sole  object  of  the  ordinary  writ  is  the  deliverance  of 
the  party  from  an  illegal  restraint,  it  is  a  necessary  consequence 
that  the  court,  when  it  terminates  the  restraint,  exhausts  its 
power. 

In  the  People  v.  Meroem,  the  Supreme  Court  (Nelson,  Oh. 
J.,  dissenting),  commanded  the  defendant  by  a  positive  order 
to  deliver  an  infant  under  his  control  into  the  custody  of  the 
father ;  and  so  far  as  I  have  been  able  tot  discover,  with  the 
exception  of  Nickerson's  case  (19  Wend.  16),  it  is  the  only  case 
to  be  found  in  our  own  reports  in  which  a  similar  order  has 
been  made. 

Passing  over  the  objection  that  tips  decision  is  not  easy  to  be 
reconciled  with  that  of  the  court  of  errors,  in  Mercem  v.  The 
People  (28  Wend.,  p.  64-106),  it  is  subject  to  several  observa- 
tions which  render  it  inapplicable  as  an  authority  that  I  am 
bound  to  follow. 

First,  Mr*  Justioe  Cowen  distinctly  says,  that  the  father,  in 
prosecuting  the  writ,  was  in  the  exercise  of  a  common  law 
right,  and  that  this  right  had  not  been  taken  away  by  the 
statute  (3  Hill,  p.  407) ;  and  Bronson,  J.,  who  concurred  with 
him,  had  previously  said  that  the  statute  did  not  apply  to  the 
case,  and  that  the  judge  who  issued  the  habeas  corpus  had 
exercised  a  common  law,  not  a  statute,  authority  (25  Wend., 
p.  82). 

Second,  The  defendant,  on  behalf  of  the  mother,  insisted 
that  he  was  entitled  to  retain  the  possession  of  the  child,  and 
hence  it  became  necessary  to  decide  to  whom  the  custody 
belonged,  in  order  to  decide  the  question  of  an  illegal  restraint. 

And  lastly,  the  child  was  of  such  tender  years  as,  in  the 
judgment  of  the  court,  to  be  incapable  of  making  its  election ; 
and,  as  I  infer  from  the  report,  was  not  in  the  presence  of  the 
court  when  the  decision  was  made.  Had  it  been,  an  order  for 
its  delivery  would  have  been  unnecessary.  The  same  observa- 
tions, I  apprehend,  apply  to  Nickerson's  case;  the  proceeding 
was  at  common  law,  for  the  writ  .appears  to  have  been  granted 
and  returned  at  a  general  term;  m  opposite  claim  to  the 
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custody  was  set  up,  and  the  question  of  right  was  therefore 
necessary  to  be  determined,  and  the  child  was  not  before  the 
court  when  the  order  was  made ;  to  which  I  add,  that,  as  the 
contest  in  that  case  was  between  the  father  and  mother,  a 
husband  and  wife  living  in  a  state  of  separation,  the  case, 
although  not  within  the  words,  was  plainly  within  the  equity 
of  the  title  of  parents  and  children  (2  B.  S.,  pp.  126-7,  §§  1,  2) ; 
for  if,  under  that  statute,  an  infant  may  be  taken  from  the 
father  and  given  to,  the  mother,  a  fortiori  may  the  custody  be 
transferred  from  the  mother  to  the  father,  who  at  law  has  a 
paramount  right 

I  do  not  deem  it  necessary  to  examine  the  decisions  upon  a 
habeas  corpus  in  other  States  of  the  Union,  as,  for  several  rea- 
aons,  they  have  a  very  remote,  if  any,  application;  and  from 
the  review  that  I  have  now  made  of  the  English  cases  and  our 
own,  I  feel  warranted  to  draw  the  following  conclusions. 

First  There  is  no  adjudged  case  in  which  it  has  been  held 
that  an  officer,  acting  out  of  court,  either  under  the  original 
habeas  corpus  act,  or  the  present  enlarged  and  amended  statute, 
when  a  person  who  has  been  illegally  restrained  is  brought 
before  him  by  a  habeas  corpus,  has  any  authority  to  do  more 
than  simply  to  discharge  him. 

Second.  There  is  no  adjudged  case  in  which  it  has  been  held 
that  such  an  officer  may  supply  the  defect  of  his  authority, 
under  the  statute,  by  assuming  a  discretionary  power,  which 
if  it  reside  elsewhere  than  in  a  court  of  equity,  belongs  only  to 
a  court  of  common  law  in  the  exercise  as  a  court  of  a  common 
law  authority. 

ThtvriL  Comparing  all  the  cases,  and  following  the  most  recent, 
the  law  may  now  be  regarded  as  settled,  that  the  basis  of  the 
common  law,  as  well  as  of  the  statutory  habeas  corpus,  is  an 
illegal  restraint,  and  consequently  that  this  fact  must  be  ad- 
mitted or  proved  to  exist,  to  warrant  any  further  proceeding 
on  the  writ 

Fourth.  Even  where  a  restraint  is  proved  and  is  held  to  be 
illegal,  the  authority  of  the  court,  even  when  acting'  under  the 
common  law  writ,  is  limited  to  the  discharge  of  the  person 
restrained,  except  in  the  case  of  an  infant  of  such  tender  years 
to  to  be  incapable  of  making  a  choice. 
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Fifth.  This  exception,  however,  is  more  apparent  than  real, 
since  in  this  case,  the  questions  of  right  of  custody  and  of  illegal 
restraint  are  so  inseparably  connected  that,  in  pronouncing  a 
judgment,  both  must  be  determined,  and  it  is  only  when  the 
infant  is  not  before  the  court,  but  is  still  in  the  possession  of  the 
person  whose  restraint  is  held  to  be  illegal,  that  a  positive  order 
for  its  delivery  is  made.  Such  an  order,  under  these  circum- 
stances, is  in  truth,  nothing  more  than  an  order  of  discharge, 
since,  when  the  infant  is  so  young  as  to  be  wholly  incapable  of 
acting  for  itself,  it  can  only  be  discharged  from  the  restraint  of 
one  person  by  giving  it  into  the  custody  of  another. 

Lastly.  The  authority  which  the  higher  courts  at  Westminster 
and  the  Supreme  Court  of  this  state  now  possess,  of  taking  the 
custody  of  an  infant  from  the  father,  to  whom  it  legally  belongs, 
and  transferring  it  to  the  mother,  creates  no  exception  from  the 
general  rule,  since,  both  in  England  and  in  this  state,  this 
authority  is  given  by  a  special  statute,  which  it  is  admitted  was 
necessary  to  be  passed,  to  justify  its  exercise.  A  special  statute 
would  have  been  useless,  had  the  common  law  judges  possessed 
the  same  discretion  as  the  Chancellor. 

The  result  of  this  investigation  is,  that,  whatever  may  be  my 
personal  wishes,  it  is  impossible  for  me  to  make  any  order  rela- 
tive to  the  future  disposition  and  custody  of  the  child,  unless  it 
can  be  shown  that  I  derive  the  necessary  authority  from  a  just 
construction  of  the  general  statute  upon  which  my  proceedings 
are  founded.  (2  Rev.  Stat,  Pt.  3,  Chap.  6,  Tit.  1,  Art.  2,  p.  563.) 
No  attempt,  however,  has  been  made  to  show  that  the  statute 
gives  the  desired  authority,  either  expressly  or  by  implication ; 
and  had  the  attempt  been  made,  a  careful  examination  of  the 
statute  authorizes  me  to  say,  it  must  have  been  fruitless.  There 
is  not  a  section,  sentence,  or  line,  that  could  be  fairly  adduced 
to  sustain  the  assertion.  The  Habeas  Corpus  Act,  in  its  revised 
form,  is  greatly  enlarged  in  its  operation,  and,  it  may  be  thought, 
somewhat  improved  in  its  language  and  details,  but  it  is  un- 
changed in  its  principle,  and  in  the  nature  and  extent  of  the 
relief  that  may  ultimately  be  given ;  and  to  prove  this,  a  special 
and  critical  examination  of  its  various  provisions  is  by  no  means 
required.  There  are  a  few  sections  only  to  which  it  can  be 
necessary  to  refer.    By  the  first  section  (p.  563,  sec  21),  the 
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right  of  prosecuting  a  habeas  corpus  is  no  longer  confined  to 
persons  imprisoned  for  a  criminal  offence,  but  is  extended  to 
all,  who,  within  this  state,  are  "committed,  detained,  or  re- 
strained of  their  liberty*  Under  any  pretence  whatsoever,"  with 
a  few  exceptions,  not  necessary  to  be  stated,  which  are  specified 
in  the  next  section.  It  is  therefore  Certain  that  an  illegal  re- 
straint is  now,  as  it  has  always  been,  the  basis  of  the  writ  It 
is  this  fact,  therefore,  that  must  be  positively  and  distinctly 
stated  and  sworn  to,  in  the  petition  upon  which  the  application 
for  the  writ  is  founded  (p.  654,  sec.  25).  If  the  fact  is  not  so 
alleged,  the  officer  to  whom  the  application  is  tnade,  would 
exceed  his  jurisdiction  by  allowing  the  writ,  and  it  is  equally 
plain  that  he  would  exceed  his  jurisdiction  by  refusing  to  dis- 
miss it,  when  the  allegation  is  shown  to  be  groundless.  As  the 
formal  assertion  of  the  fact  alone  gives  him  jurisdiction,  so  the 
actual  truth  of  the  assertion  can  alone  preserve  it.  If  the  writ, 
where  there  is  no  restraint,  ought  not  to  issue,  it  follows  that, 
where  there  is  no  restraint,  as  erroneously  issued,  it  must  be 
quashed. 

Where  the  jurisdiction  of  the  officer  issuing,  the  writ  is  con- 
tinued, and  the  restraint  of  the  party  brought  before  him,  by 
virtue  of  the  process,  upon  a  due  inquiry  into  its  cause,  is 
found  to  be  illegal,  the  words  of  the  statute,  in  prescribing  the 
course  to  be  followed,  are  free  from  a  shadow  of  obscurity  or 
doubt:  they  are  most  plain  and  unambiguous:  they  give  no 
discretionary  power,  but  impose  a  positive  duty.  The  language 
is,  that  the  officer  "  shall  discharge  the  party  from  the  custody 
or  restraint  in  which  he  is  held."  (2  Rev.  Stat.  §  39,  p.  567.) 
It  is  this  order  which  the  officer  is  bound  to  make,  and  I  appre- 
hend he  can  make  no  other.  If  he  has  any  authority  to  make 
a  further  or  different  order,  I  am  yet  to  learn  from  what  source 
it  is  derived,  and  upon  what  grounds  its  exercise  can  be  de- 
fended. It  is  not  given  to  him  by  the  statute :  he  has  it  not  at 
common  law :  he  has  it  not  as  clothed  with  the  powers  of  a 
Chancellor.  It  may  be  that  such  an  authority  has  not  unfre- 
quently  been  exercised;  but  if  so,  it  has  been  exercised  without 
inquiry  and  without  right. 

It  remains  only  to  apply  the  observations  that  have  been 
made  to  the  facts  of  this  case,  and  this  will  not  long  detain  me. 
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Mrs.  Cooper,  to  whom  the  writ  is  directed,  and  by  whom  it 
has  been  obeyed,  denies,  in  her  return,  that  the  child  Jane 
Trainer  is  detained  by  her,  or  in  any  manner  restrained  of  her 
liberty.  She  admits  that  the  child  is  free ;  she  claims  no  right 
to  her  services,  but  asserts  that  she  remains  with  her  of  her  own 
free  will,  and  solely  from  motives  of  affection.  There  is  no 
evidence  to  show  that  this  return  is  untrue ;  on  the  contrary, 
its  truth  has  been  proved  by  the  examination  of  the  child  her- 
self, who  in  the  strongest  terms,  and  in  a  manner  that  left;  no 
doubt  of  her  sincerity,  declared  her  attachment  to  Mrs.  Cooper, 
and  her  desire  to  remain  in  her  service  and  under  her  protec- 
tion. Under  these  circumstances,  I  am  constrained  to  say  that 
Jane  Trainer  is  not  "  imprisoned,  detained,  confined,  or  restrain- 
ed of  her  liberty  in  any  manner  or  upon  any  pretence  whatso- 
ever," and  that  the  contrary  allegation  in  the  petition  upon 
which  the  writ  was  allowed  is  shown  to  be  groundless.  I  must 
therefore  declare  that  I  have  no  longer  any  jurisdiction,' and 
that,  as  the  habeas  carpus,  had  the  truth  been  known,  ought  not 
to  have  issued,  it  must  now  be  dismissed. 

Had  a  different  return  been  made  to  the  writ,  had  the 
respondent  claimed  the  child  as  her  slave,  or  set  up,  under  a 
pretended  contract,  a  right  to  her  services,  the  result  would 
have  been  substantially  the  same,  since  I  could  only  have 
discharged  the  child  from  a  restraint  that  I  should  have  held  to 
be  illegal.  In  no  event,  under  my  present  construction  of  my 
powers  and  duty,  could  I  have  made  the  order  that  is  required. 
Did  I  indeed  possess  the  ample  discretion  which  belongs  to  the 
Supreme  Court,  as  now  the  Court  ff  Chancery  of  the  state,  I 
should  probably  have  no  difficulty  in  making  a  suitable  arrange- 
ment for  the  future  custody  of  the  child.  For  manifest  reasons, 
she  would  not  be  left  with  the  respondent,  nor,  foi  reasons 
nearly  as  cogent,  which  his  examination  has  disclosed,  would  I 
placje  her  in  the  custody  of  her  father.  Yet  I  doubt  not,  that, 
even  with  the  consent  of  the  child,  a  disposition  of  her  custody 
might  be  made,  by  which  her  future  happiness  and  welfare 
would  be  effectually  consulted.* 


*  It  wm  the  intention  of  the  judge,  and  he  so  stated  when  announcing  hia 
decision,  had  it  been  in  his  power,  to  place  the  child  in  the  custody  of  the  Safe 
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As  the  case  stands,  I  can  do  no  more,  following  the  ex- 
ample of  the  Supreme  Court  in  McDowle's  case,  than  say  to 
the  child :  "  Yon  are  free.  If  yon  please,  yon  may  go  to  your 
father,  to  whom  your  obedience  is  due,  and  put  yourself  under 
his  care,  or,  if  you  so  choose,  you  may  return  with  the  person 
with  whom  you  are  now  living,  and  with  whom,  as  you  declare, 
you  wish  to  continue." 

[Chief  Justice  Oaklet  and  Judges  Campbell  and  Boswobth, 
with  whom  only  Judge  Duer  had  the  opportunity  of  consulting, 
concurred  in  the  opinion  that  his  whole  authority  was  derived 
from  the  statute,  and  that,  undpr  the  statute,  he  could  make  no 
order  for  the  delivery  of  die  child.]. 


Mr.  Pennington,  a  highly  respectable  colored  minister  of  the  gospel,  who  most 
generously  offered  to  take  her  into  his  own  family,  educate  her  as  one  of  his  own 
and  give  ample  security  for  the  faithful  performance  of  the  trust 
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ABATEMENT. 

When  the  plaintiff  or  defendant  in  a 

~  civil  snit  is  sentenced  to  imprisonment 

in  the  state  prison,  although  only  for 

a  term  of  years,  the  snit  is  abated. 

O'Britn  v.  Magan,  664 


ACCOUNT. 
See  Practice,  80,  84. 


ACTION. 

1.  The  action  for  the  delivery  of  per- 
sonal property  under  the  Code  is  sub- 
stantially the  former  action  of  re- 
plevin.   McGurdy  v.  Brown,  101 

2.  Hence  the  plaintiff  can  only  recover 
upon  a  legal  title — he  must  show  an 

'  absolute  or  special  property  giving 
him  an  immediate  right  to  the  posses- 
sion, id 


3.  To  constitute  a  lien  creating  a  legal 
title  actual  possession  of  the  pro- 
perty is  indispensable.  id 

£.  A  person  who  advances  money  upon 
the  faith  that  the  proceeds  of  goods 
which  remain  in  the  possession  of  the 
owner  will  be  applied  to  his  reim- 
bursement, although  he  may  thereby 
acquire  an  equitable  lien,  has  not  a 
legal  title  to  the  possession  of  the  I 


goods,  and   cannot*   therefore,  main- 
tain an  action  for  their  delivery,     id 

5.  When  the  title  of  the  plaintiff  in 
such  an  action  is  denied  oy  the  an- 
swer, the  defendant  is  not  bound  to 
prove  the  title  set  up  in  his  answer, 
until  that  of  the  plaintiff  has  been 
established.  id 

6.  If,  from  the  defect  of  proof;  the  com- 
plaint is  dismissed,  the  defendant  is 
entitled  to  a  judgment  for  the  value 
of  the  goods.  id 

7.  In  an  action  to  compel  the  delivery  of 
a  document  in  writing,  the  court  will 
not  set  aside  the  proceedings  on  the 
ground  that  the  paper,  upon  its  face, 
has  no  value,  if  evidence  to  prove  va- 
lue may  be  given  on  the  trial  Knehue 
v.  WiUianu,  697 

8.  The  question  whether  value  can  be 
shown  by  extrinsic  proof  is  a  qqestion 
of  law,  which,  when  the  document  is 
set  forth  in  the  complaint,  or  is  an- 
nexed, is  proper  to  be  raised  by  a  de- 
murrer, id 

9.  A  warehouse-entry,  if  evidence  of  the 
title  of  its  possessor  to  the  goods  which 
it  describes,  is  as  properly  a  subject 
of  an  action  for  its  delivery  as  a  cer- 
tificate of  stock  or  a  bill  of  exchange. 

id 

See  Pliaddcg,  7. 
Praoticx,  91. 


ADMINISTRATOR. 
See  Euomrots  awd  Admimsteaso] 
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AGENT. 
See  Sales,  1,  2. 


AGREEMENT. 

1.  On  the  26th  July,  1840,  the  plaintiff 
and  defendant  entered  into  and  signed 
the  following  agreement : — 

"  C.  W.  Sandford,  having  caused  a  bond 
and  mortgage  for  $4*000,  from  Teunis 
E.  Dikeman  to  CathaJina  Corbett,  to 
be  assigned  to  Dr.  Benjamin  Bran- 
dreth,  has  received  from  him  on  ac- 
count thereof  the  sum  of  $4,000,  bear- 
rinff  interest  from  the  date  hereof; 
said  mortgage  is  to  be  foreclosed  im- 
mediately, and  out  of  the  proceeds 
th*  -"id  sum  of  $4,000  is  to  be  re- 
ceded to  the  said  Brandreth,  with 
the  interest  for  the  same,  at  the  rate 
of  seven  per  cent  per  annum,  until 
paid,  and  the  residue  due  on  said 
mortgage  is  to  be  paid  to  the  said  C. 
W.  Sandford."  Brandreth  v.  Sand- 
ford,  390 

2.  Held,  that  this  agreement  did  not  ne- 
cessarily import  a  personal  liability 
on  the  part  of  the  defendant  for  the 
sum  received,  and  that  prior  transac- 
tions between  the  parties  which  led  to 
the  agreement,  might  be  properly  re- 
sorted to  for  the  purpose  of  showing 
that  he  was  acting  only  as  the  agent 
of  the  mortgagee.  id 

8.  Held,  also,  that  the  agreement  did  not 
by  its  terms  imply  that  the  mortgage 
was  assigned  as  a  security  for  the  re- 
payment of  the  $4,000  as  a  debt,  but 
that  by  its  fair  interpretation  it  was 
evidence  of  a  purchase  by  the  plain- 
tiff of  an  interest  in  the  mortgage  to 
the  extent  of  the  sum  that  he  ad- 
vanced, id. 

4.  Hela\  also,  that  if  the  defendant  could 
be  rendered  liable  at  all,  he  could  only 
be  so  as  a  surety,  it  being  the  mani- 
fest intent  of  the  parties  that  the 
mortgage  securities  should  be  the 
primary  fund  for  the  reimbursement 
of  the  plaintiff  id 

6.  Held,  therefore,  that  atidcumque  vid 
datd\  the  plaintiff  was  not  entitled  to 
recover,  as  he  had  failed  to  aver  or 

Srove  that  he  had  exhausted  his  reme- 
ies  upon  the  bond  and  mortgage,  id 


&  The  firm  of  a  D.  A  Go.  being  in- 
solvent, executed  an  assignment  of 
their  partnership  effects  to  the  defend- 
ants in  trust  for  the  payment  of  their 
debts.  Subsequent  to  the .  execution 
of  the  assignment,  they  executed  to 
S.,  one  of  the  firm,  an  agreement  in 
•  the  words  and  figures  following : 

"Whereas  several  suits  are  now  pend- 
ing in  one  or  more  courts  of  law 
and  equity,  in  the  State  of  New  York, 
and  in  other  States  in  the  United 
States  of  America,  for  the  purpose  of 
recovering  certain  claims  or  demands 
belonging  to,  or  in  which  the  Trustees 
of  the  estate  of  the  late  firm  of 
Stainer,  Dutilh  &  Co.  are  now  inter- 
ested, and  in  which  several  suits  so 
depending,  Edward  Stainer,  one  of 
the  members  of  the  said  firm,  is  made 
a  party  plaintiff  or  defendant*  and 
sucn  suits  being  for  the  benefit  of  the 
Trustees  of  said  estate. 

"Now  for  and  in  consideration  of  the 
premises  and  other  good  and  sufficient 
considerations,  we,  Holford,  Brancker 
<fe  Co.,  and  Peter  C.  Pfeffel,  the  Trus- 
tees of  the  said  estate,  do  hereby 
agree  to  pay  and  discharge  all  costs, 
damages,  and  charges  out  of  the  pro- 
ceeds of  said  estate,  which  may  arise 
in  consequence  of  any  or  either  of  said 
suits ;  and  agree  and  promise  to  save 
harmless  the  said  Edward  Stainer 
from  any  liability  or  claim  by  reason 
thereof^ 

In  an  action  by  the  assignee  of  &  to 
enforce  payment  of  damage  and  costs 
incurred  by  him  in  actions  concerning 
property  held  by  him  individually, 

Held,  1.  Ihat  the  agreement  was  single, 
and  entire,  and  the  indemnity  which 
it  promised,  an  exclusive  charge  upon 
the  property  assigned. 

2.  That  the  agreement  embraced  only 
those  suits  in  which  the  Trustees  were 
interested;  that  it  did  not,  therefore, 
embrace  such  as  concerned  property, 
which  did  not  pass  to  them  by  the 
trust  deed;  that  if  it  had  been  in- 
tended to  embrace  such  suits,  it  would 
have  been  invalid,  and  would  not  be 
enforced  by  a  Court  of  Equity, 

S.  That  by  the  assignment  of  the  de- 
fendants for  the  benefit  of  their  cre- 
ditors the  rights  of  the  partnership 
creditors  were  fixed,  and  could  not 
be  varied  by  any  subsequent  act  of 
the  partners  or  trustees.  Ihat,  by  the 
terms  of  the  assignment,  the  property 
was  to  be  devoted  to  the  payment  of 
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partnership  debts.  Hence  no  subse- 
quent agreement  to  apply  a  portion 
of  it  for  any  other  purpose,  could  be 
upheld.    Bell  v.  Molford,  68 

7.  Parol  evidence  is  admissible  in  many 
cases  to  determine  and  define  the  sub- 
ject matter  of  a  contract,  when  such 
evidence  is  explanatory ;  never  when 
contradictory.  id 

8.  It  was  competent  therefore  in  an  ac- 
tion on  the  agreement  in  question,  to 

Erove  what  suits  were  pending,  and 
ow  the  trustees  were  interested,  but 
not  to  prove  that  the  agreement 
meant  to  embrace  suits  in  which  they 
were  not  interested.  ii 


See  Bailment,  7,  8. 
Covenant,  6. 
Execution,  1. 
Lease,  8,  0. 
Frauds,  Statute  or. 


AMENDMENT. 
See  Practice,  Amendment. 


APPEAL. 
See  Practice,  Appeal 


ASSIGNMENT. 
See  Agreement,  6. 


ATTORNEYS  AND  COUNSELLORS. 

1.  The  appointment  or  nomination  of 
a  special  attorney,  under  the  act  of 
1847  (Chap.  470,  §  46),  must  be  ap- 
proved and  ratified  by  the  court  be- 
fore the  person  so  appointed  or  nomi- 
nated can  be  authorized  to  act  Roy 
v.  Harley,  687 

2.  A  person  cannot  be  substituted  as 
an  attorney  in  the  suit  merely  by  fil- 
ing the  written  consent  of  the  first 
attorney,  but,  in  all  cases,  an  order  of 
the  court  is  necessary  to  render  the 
substitution  valid.  id. 

* 

8.  When  these  rules  are  violated,  all 
acts  and  proceedings  in  the  name  of 


a  person  claiming  to  act  as  a  special 
or  substituted  attorney,  are  irregular 
and  void.  id. 

4.  Upon  these  grounds,  a  judgment  dis- 
missing the  complaint  and  other  pro- 
ceedings in  the  name  of  a  person 
claiming  to  act  for  the  defendant  as  a 
special  and  substituted  attorney  held 
to  be  irregular  and  set  aside.  id 

See  Practice,  81-95,  96. 


AUCTION. 
See  Sales,  1  to  9. 


BAILMENT. 

1.  As  a  general  rule,  a  bailee  cannot  set 
up  a  right  of  property  in  a  third  per- 
son to  defeat  a  recovery  by  his  bailor. 
Bate*  v.  Stanton,  79 

2.  To  this  general  rule,  however,  there 
are  many  exceptions.  id 

8.  SembU—Th&t  the  right  of  the  true 
owner  may  be  set  up  in  all  cases 
where,  upon  his  demand,  the  property 
has  been  in  fact  delivered  to  him  be- 
fore the  commencement  of  the  suit. 

id. 

4.  The  law  may  be  considered  as  settled, 
that  such  a  delivery  is  an  absolute  bar 
to  the  claim  of  the  bailor,  when  it  is 
shown  that  he  had  obtained  possession 
of  the  property  by  felony,  force,  or 
fraud.  id. 

5.  Held,  that  the  evidence  given  by  the 
defendants  upon  the  trial  in  support 
of  their  defence,  that  the  goods  in 
controversy  had  been  obtained  from 
an  agent  of  the  owners  by  collusion 
and  fraud,  was  properly  admitted,  id 

6.  Held  also,  that  the  record  of  a  judg- 
ment in  favor  of  the  owners  against 
the  plaintiff  for  the  recovery  of  the 
goods,  was  conclusive  evidence  of  such 
collusion  and  fraud,  the  questions  lit*- 
gated  and  the  parties  being  substan- 
tially the  same*  id 
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7.  When  ale  is  sold  In  barrels,  with  an 
understanding  that  the  barrels  shall 
be  returned,  and  not  returned  be 
charged  to  the  purchaser  at  a  stipu- 
lated price,  the  contract  in  relation  to 
the  barrels  is  a  bailment*  not  a  sale. 

Wescott  v.  JUton,  58 

8.  The  purchaser  under  such  a  contract, 
having  sold  the  ale  to  the  defendant 
with  a  similar  understanding  as  to  the 
barrels— Held,  that  the  owner,  the  first 
vendor,  upon  proof  of  demand  and 
refusal,  was  entitled  to  recover  their 
value.  id 

See  Dumbs,  2. 


BANKS.     . 
See  Checks,  1. 


BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

1.  The  answer  of  the  defendant*  who 
was  sued  as  the  maker  of  a  promisso- 
ry note,  set  up  as  a  defence,  that  the 
note  in  suit  had  been  delivered  to  B 
for  a  renewal  of  a  former  note  of  the 
defendant*  for  the  same  amount*  of 
which  B  was  then  the  holder  and 
owner.  And  that  B,  after  such  deli- 
very, instead  of  returning  the  first 
note,  kept  them  both,  and  therefore 
averred  that  no  consideration  had 
been  given  for  the  note  in  suit  Cat- 
lin  v.  Hanten  819 

2.  Held,  that  these  facts  constituted  no 
defence  to  the  present  suit*  since  they 
were  evidence  that  the  first  note, 
which,  for  aught  that  was  alleged, 
was  still  in  B.'s  hands,  had  been  satis- 
fied, and  could  not  therefore  be  enforc- 
ed against  the  defendant  The  answer 
therefore,  in  effect,  proved  that  the 
note  in  suit  was  founded  on  a  valid 
consideration.  id. 

a.  Jleldy  atao,  that  the  motion  of  the  plain- 
tilt,  on  the  trial,  to  exclude  the  de- 
feuce.  as  irrelevant*  ought  to  have 
been  granted.  id 

4.  The  evidence  which  the  defendant 
was  permitted  to  give  on  the  trial 
tended  to  prove  that  B,  before  the 
note  in  suit  was  delivered  to  him,  had 


parted  with  the  first  note  to  a  holder 
for  value,  and  that  his  transfer  to  the 
plaintiff  of  the  note  in  suit  was*  there- 
fore* a  fraudulent  misapplication,    id 

6.  Held,  that  as  this  defence  was  differ- 
ent in  its  entire  scope  and  meaning 
from  that  set  up  in  the  answer,  the 
evidence  ought  not  to  have  been  re- 
ceived, id. 

6.  Held,  also*  for  the  same  reason,  that 
the  answer,  under  the  provisions  of 
the  Code,  could  not  be  so  amended  as 
to  let  in  the  defence.  id. 

1.  When  a  defendant*  sued  as  the  ma- 
ker or  endorser  of  a  negotiable  note 
or  bill,  proves  upon  the  trial  that  it 
was  obtained  from  him  by  fraud,  or 
was  fraudulently  put  in  circulation, 
the  plaintiff  is  bound  to  prove  that 
he  gave  value  for  it  when  he  received 
it  id 

8.  When  a  valuable  consideration,  how- 
ever, is  proven,  the  burden  of  proof 
is  again  shifted,  and  that  of  showing 
that  the  plaintiff  had  notice  of  the 
fraud  is  cast  upon  the  defendant    id 

See  Corporation,  1,  2,  8. 
Sales,  12,  18,  14*  16. 


BOND. 
See  Intkust. 


CHECKS. 

1.  A  bank  paying  a  check,  payable  to 
order,  upon  a  forged  endorsement  of 
the  payee,  is  liable  for  the  amount, 
either  to  the  payee  or  to  the  drawer, 
whose  funds  are  so  applied.  If  the 
check  was  the  property  of  the  i»ayee, 
the  bank  is  liable  to  him.  If  the  check 
never  passed  to  him  by  a  delivery, 
and  he  had  no  interest  in  it  whatever, 
the  liability  of  the  bank  is  to  the 
drawer.  Morgan  v.  Bank  of  State  of 
New  York,  434 

2.  Such  a  check  cannot  be  treated  as 

Kyable  to  a  fictitious  person,  or  to 
arer;  but  the  payee,  being  a  real 
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person,  the  presumption  of  law  is  that 
it  was  drawn  with  the  intent  of  Test- 
ing a  title  in  him,  and  in  him  alone. 

id 

8.  Hence,  it  is  .only  from  the  payee  that 
a  third  person  can  derive  a  valid  title. 

id 

4.  If  the  cheek  never  became  the  pro- 
perty of  the  payee,  it  is  a  necessary 
inference  that  it  was  obtained  and  put 
into  circulation  by  fraud.  -  id 

6.  Held,  upon  these  grounds,  that  the 
plaintiff  was  entitled  to  recover  the 
amount  of  two  checks,  drawn  by  him 
and  paid  by  the  defendants,  upon  the 
forged  endorsement  of  the  payees,   id 


COMMON  CARRIERa 

1.  Although  the  liability  of  a  carrier  for 
passengers  is  in  some  respects  more 
limited  than  that  of  a  carrier  of  mer- 
chandise, he  is  bound  to  use  the  ut- 
most care,  diligence,  and  foresight,  and 
if  by  the  exercise  of  these,  an  accident 
from  which  an  injury  or  loss  has  re- 
sulted might  have  been  prevented,  he 
is  liable.     Caldwell  v.  Murpky,       288 

2.  The  judge  was  therefore  correct  in 
telling  the  jury  that  the  defendants 
were  liable,  unless  the  accident,  the 
overturning  of  a  stage,  which  occa- 
sioned the  injury  to  tne  plaintiff,  was 
the  result  of  irresistible  force  or  inevi- 
table accident,  plainly  meaning  by 
"inevitable,"  an  accident  which  hu- 
man care  or  foresight  could  not  have 
prevented.  id 

8.  When  the  'proprietors  of  a  stage  are 
accustomed  to  receive  fare  for  the 
transportation  of  passengers  on  its  top, 
they  cannot  impute  negligence  to  a 
passenger  thus  seated.  id 

4.  If  negligence  were  imputable  to  the 
plaintiff)  as  there  was  no  pretence  for 
saying  that  it  contributed  to  produce 
the  accident  or  injury,  it  was  no  bar 
to  his  recovery.  id 

&  A  passenger  injured  by  two  trains  of 
cars,  running  in  opposite  directions, 
coming  in  collision,  is  entitled  to  re- 
cover, although  at  the  time  of  the 
collision  in  an  apartment  of  the  bag- 


gage ear,  if  lawfully  there ;  notwith- 
standing he  knew  the  position  to  be 
much  more  dangerous,  in  the  event  of 
such  a  collision,  than  a  seat  in  the 
passenger  car,  and  that  too,  though 
the  result  may  demonstrate  that  he 
would  not  have  been  injured  if  he  had 
been  in  a  passenger  car.  Carroll  v. 
New  York  and  New  Haven  JL  JL  Co., 

571 

6.  In  that  case,  his  imprudence  or  want 
of  care  does  not  contribute  to  cause 
the  accident*  which  occasioned  the  in- 
jury, id 

$ 

• 

7.  A  passenger,  in  selecting  his  seat,  if 
lawfully  in  the  one  selected,  owes  no 
duty  to  a  railroad  company  requiring 
him  to  select  one  with  a  view  to  di- 
minish the  hazards  that  may  attend  an 
act  of  gross  negligence,  on  the  part  of 
their  agents,  in  the  running  of  the 
trains;  nor  does  any  indiscretion  in 
selecting  it  exonerate  the  company 
from  liability  for  injuries  resulting 
from  a  collision,  caused  by  the  gross 
negligence  of  their  agents.  id 

8.  If  a  collision  thus  occurs,  a  passen- 
ger who  is  injured  by  it  may  reco- 
ver, i^  as  between  him  and  the  com- 
pany, it  was  lawful  for  him  to  be 
where  he  was  at  the  time  of  the  col- 
lision, as  his  being  there  did  not  tend 
directly  or  remotely  to  produce  the 
act  or  occurrence  which  caused  the 
injury.  id 

9.  He  had  not  failed  to  perform  any  duty 
owing  by  him  to  the  company,  and 
as  between  him  and  it,  he  was  not 
guilty  of  any  negligence.  id 


COMPLAINT. 
See  PbaotioX)  Complaint 


CONSIDERATION. 

See  AemxnczRT. 

Bills  or  Exchange,  8. 


CONTEMPT. 

1.  The  provisions  of  Title  18,  Chap.  8, 
Part  8,  of  the  Revised  Statutes,  not 
being  inconsistent  with  those  of  the 
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Code,  fall  within  the  exemption  in  tee. 
471  of  the  Code,  and  are  not  repealed. 
The  PeopUy.  Compion  and  other*,  512 

2.  Under  that  title,  no  person  can  be 
punished  as  for  a  contempt,  unless  it 
appears  that  his  misconduct  has  tend- 
ed to  defeat^  impair,  etc.,  the  rights  or 
remedies  of  a  party  in  a  cause  then 

.  depending  in  the  court.  id 

8.  But  when  this  misconduct  is  proved, 
the  powers  of  the  court  are  not  limit- 
ed to  the  imposition  of  such  a  fine 
as  may  be  sufficient  to  indemnify  the 
party  aggrieved,  or  to  an  imprison- 
ment of  the  accused  for  the  sole  pur- 
pose of  enforcing  the  payment  of  such 
fine,  but  extend  to  the  punishment  of 
the  accused,  when  the  misconduct  is, 
in  its  nature,  a  "criminal  contempt" 

id. 

4  When  the  misconduct  is  an  act  of  dis- 
obedience to  its  lawful  process,  if  the 
disobedience  is  shown  to  be  "  wilful," 
the  court  has  the  power,  and  is  bound, 
to  punish  it  a*  a  "  criminal  contempt" 

id 

6.  In  such  casesfalthouffh  no  actual  loss 
requiring  an  indemnity  is  shown,  the 
court  may  impose  a  fine  not  exceed- 
ing f  260,  ana  imprison  the  accused, 
for  a  term  not  exceeding  six  months, 
for  no  other  purpose  than  that  of  pun- 
ishment id 

A.  Hence,  to  enable  the  court  to  exer- 
cise its  discretionary  power  of  pun- 
ishment, interrogatories  which  are  de- 
signed to  show  by  the  answers  of  the 
accused,  the  true  nature  and  character 
of  his  misconduct,  must  be  answered. 

id 

7.  Held,  therefore,  that  the  defendants 
were  bound  to  answer  whether  they 
had  voted  for  certain  resolutions,  the 

Sassage  of  which  was  relied  on  as  evi- 
^  ence  that  their  disobedience  to  an  in- 
junction was  intentional  and  wilfuL 

id 

8.  Held,  also,  that  in  all  proceedings  as 
for  a  contempt  in  a  civil  action,  un- 
less the  contempt  is  shown  to  be  crimi- 
nal in  its  nature,  the  court  can  enforce 
no  fine  beyond  the  costs  and  expenses 
of  the  relator,  except  as  a  compensa- 
tion for  an  actual  loss.  id. 


9.  Held,  that  each  of  the  defendants,  in 
voting  for  a  resolution  of  the  Common 
Council,  containing  a  prant  to  Jacob 
Sham  and  his  associates,  had  vio 
lated  the  injunction  by  which  such  a 
grant  was  prohibited.  id 

10.  Held,  also,  that,  not  merely  the  tend- 
ency, but  the  actual  effect  of  this  vio- 
lation, was  to  impede  and  prejudice 
the  rights  and  remedies  of  the  rela- 
tors in  their  pending  suit  against  the 
corporation,  by  rendering  the  grantees 
necessary  parties  in  its  further  prose- 
cution, id 

11.  Held,  therefore,  and  adjudged,  that 
each  defendant  was  guilty  of  the 
misconduct  which,  as  a  contempt  of 
the  court,  was  alleged  against  him. 

id 

12.  When  in  a  proceeding  as  for  a  con- 
tempt in  -a  civil  action,  the  alleged 
misconduct  is  proved,  and  an  actual 
loss  to  the  relator  is  shown  to  have  re- 
sulted, the  court  has  no  discretion  as 
to  the  amount  of  the  fine  to  be  im- 
posed. The'  relator  is  then  entitled 
to  a  full  indemnity,  over  and  above 
his  costs  and  expenses.  id 

18.  The  actual  losses  to  which  the  pro- 
visions of  the  statute  apply,  are  losses 
pecuniary  in  their  nature,  and  capable 
of  being  estimated  as  such,  with  rea- 
sonable certainty.  id 

14.  Held,  that  as  there  was  no  evidence 
that  such  a  loss  had  been  sustained  by 
the  relators,  they  were  entitled  only  to 
their  costs  and  expenses.  id 

15.  Held,  that  the  next  and  necessary 
inquiry  was,  whether  the  misconduct 
of  the  defendants  was,  in  its  nature,  a 
criminal  contempt — in  other  words, 
was  the  result  of  pardonable  ignorance 
or  inadvertence,  or  wilful  and  inten- 
tional I  id 

16.  When  a  manifest  contempt  is  proved, 
a  statement  in  general  words  that 
the  guilty  party  acted  under  the  ad- 
vice of  counsel,  will  never  be  accepted 
by  the  court  as  excusing  or  palliating 
his  misconduct  ia. 

17.  To  enable  the  court  to  regard  such 
advice,  the  names  of  the  counsel,  the 
information  that  was  laid  before  them, 
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and  the  exact  import  of  their  advice, 
most  be  fully  stated.  id 

18.  If  the  advice  was  written,  the  writ- 
ing must  be  produced — if  oral,  it  must 
be  verified  by  the  affidavit  of  the 
counsel  who  gave  it  id 

1 9.  The  belief  of  a  person  upon  whom  an 
injunction  or  other  order  of  a  court  is 
served,  that  the  court  had  no  jurisdic- 
tion, furnishes  a  very  slight,  if  any  ex- 
cuse for  his  disobedience.  id 

20.  His  only  safe  course  in  such  a  case 
is  to  obey,  knowing  that  if  the  pro- 
cess is  wrongfully  issued,  the  law  will 
afford  him  full  redress.  id 

21.  He  who  resists  the  order  Or  process 
of  a  court  of  justice,  trusting  to  his  own 
belief  of  its  want  of  jurisdiction,  acts, 
in  all  cases,  at  his  own  peril,  and  when 
proved  to  be  mistaken,  is  justly  pun- 
ished, id 

22.  Quere,  whether  the  rule  laid  down 
in  Coddington  v.  Webb  (4  Sand.  Sup. 
C  R.  689),  that  in  order  to  bring  a 
party  into  contempt  for  disobedience 
to  an  injunction  order,  it  must  have 
been  served  upon  him  by  the  exhibi- 
tion of  the  oraer  itself  at  the  time  of 
the  delivery  of  a  copy,  ought,  in  all 
cases,  to  be  followed  I  (Bosworth,  J.) 

28.  Many  reported  cases  show,  that  a 
party  may  be  punished  as  for  a  con- 
tempt when,  he  has  designedly  done 
acts,  which  he  knew,  at  the  time,  the 
court  had  by  an  order  prohibited  him 
from  doing ;  although  at  the  time,  the 
order  had  not  been  served  nor  entered, 
but  had  only  been  directed  to  be  en- 
tered.   (Bosworth,  J.)  id 

24.  In  order  to  prevent,  in  some  cases, 
great  and  manifest  injustice,  it  seems 
necessary  that. the  application  of  the 
rule  laid  down  in  Coaaington  v.  Webb, 
should  be  restricted.    (Bosworth,  J.) 

CONSTRUCTION. 

Of  Provision  in  Revised  Statutes  that 
no  covenant  shall  be  implied  in  any 
conveyance  of  real  estate,  see  Con- 
veyance, 2,  8. 

Of  Statute  of  Fraud*,  see/ Conveyance,  6. 
See  Frauds,  Statute  of. 


Of  General  Habeas  Corpus  Act,  2  Re- 
vised Statutes,  see  Habeas  Corpus, 
8,  4,  6. 

Of  Section  25,  in  the  Title  in  the  Revised 
Statutes'  of  the  Action  Ejectment, 
see  Lease,  11,  12. 

Of  Section  149  and  160,  Code,  see  Prac- 
tice, 5* 

Of  Section  152,  Code,  see  Practice,  26. 

Of  Section  888,  Code,  60. 

O'f  Section  219,  Code,  67. 

Of  Section  292,  Code,  76. 

Of  Section  37,  p.  809, 2  Revised  Statutes, 
see  Practice,  90. 

Of  Section  8  and  9,  2  Revised  Statutes, 
p.  186,  see  Sales,  1. 

Of  Section  4,  Title  2,  of  Statute  of 
Frauds,  see  Sales,  8. 


CONVEYANCE. 

1.  A  conveyance  of  an  undivided  moiety 
of  mortgaged  premises,  "  subject  to  the 
one  half  part  of  the  mortgage,"  does 
not  create  a  personal  obligation  on 
the  part  of  the  grantee  to  pay  one  half 
of  the  mortgage  debt  Murray  v. 
Smith,  412 

2.  The  provision  In  the  R.  S.  that  "  no 
covenant  shall  be  implied  in  any  con- 
veyance of  real  estate,"  is  to  be  con- 
strued- as  meaning  that  no  obligation, 
covenant,  or  promise  to  do  or  pay 
anything  shall  be  implied  against 
either  party  to  such  conveyance,  from 
the  terms  of  the  conveyance  itself  id 

8.  But  this  construction  is  not  incon- 
sistent with  the  established  rule,  that 
either  party  to  a  conveyance  is  at 
liberty  to  show  for  any  purpose,  ex- 
cept to  prevent  its  operation  as  a  va- 
lid: grant,  that  its  true  consideration 
was  greater  or  less,  and  even  wholly 
different  from  that  which  it  specifies. 

id 

4.  It  follows,  that  evidence  of  an  actual 
promise  oi  a  grantee  to  pay  one  half 
of  a  mortgage  debt,  subject  to  which 
the  conveyance  was  made  to  him,  is 
admissible,  it,  upon  this  promise,  the 
deed  was  executed  and  accepted,    id 

5.  Evidence  of  such  a  promise  is  en- 
tirely consistent  with  the  clause  mak- 
ing the  premises  conveyed  subject  to 
one  hall  of  the  mortgage  debt;  its 


786 


INDEX. 


sole  effect  if  to  enlarge  the 
tion  expressed. 


id 


6.  Nor  is  the  statute  of  frauds,  as  exclud- 
ing parol  evidence  of  such  a  promise, 
applicable  to  the  case.  id 

7.  While  the  agreement  between  the 
parties,  which  embraced  the  promise, 
was  executory,  it  was  binding  upon 
neither,  bat  when  it  was  executed  ty 
the  delivery  and  acceptance  of  the 
conveyance,  the  promise  became  valid 
and  could  be  enforced.  id 


CONTRACT. 


See 


CORPORATION. 

1.  A  Mutual  Insurance  Company,  au- 
thorized by  its  charter,  for  the  better 
security  of  its  dealers,  to  take  pre- 
mium notes  in  advance  of  persons  in- 
tending to  receive  policies,  and  to  ne- 
gotiate such  notes  for  the  purpose  of 
paying  claims  or  otherwise  in  the 
course  of  its  business,  may  lawfully 
transfer  such  notes  to  a  party  who  has 
insured  in  the  company,  on  account 
of  a  claim  for  a  loss,  or  to  any  person, 
on  a  discount  of  them  at  the  rate  of 
7  per  cent,  per  annum.  Brewer  v. 
Marbeck,  114 

2.  The  transfer  of  such  notes  by  the  pre- 
sident alone,  without  *  previous  re- 
solution of  the  board  of  directors,  is 
valid,  he  being  authorised  by  the  by- 
laws to  make  contracts  and  transact 
the  ordinary  business  of  the  Com- 
pany, id 

8.  And  though  such  transfer  amounts  to 
over  $1,000,  yet  if  made  in  and  ac- 
cording to  the  ordinary  course  of  its 
business,  it  cannot  be  avoided  at  the 
suit  of  a  receiver  subsequently  ap- 
pointed, notwithstanding  the  com; 
panywas  actually  insolvent  at  the 
time,  unless  it  was  openly  and  no- 
toriously insolvent,  or  the  party  to 
whom  the  transfer  was  made  haa  no- 
tice of  the  insolvency.  id 

4.  The  receiver  of  an  insolvent  corpora- 
tion cannot  impeach  or  disaffirm  the 


lawful  and  authorized  acta  of  the  cor- 
poration, id. 

5.  Where  the  party  receiving  notes  dis- 
counts them,  and  at  the  request  of  the 
company  pays  a  claim  of  its  creditor, 
which  was  usurious  but  not  known 
to  the  transferee  to  be  so^  the  transfer 
to  him  is  not  thereby  invalidated,    id 

6.  A  transfer  of  property  and  effects  of 
a  company  amounting  to  over  $1,000, 
can  be  lawfully  made  in  and  accord- 
ing to  the  ordinary  course  of  its  bu- 
siness without  a  previous  resolution  of 
the  board  of  directors,  viz,  on  the  dis- 
count of  a  note,  in  payment  of  checks, 
or  bills,  or  of  debts,  ic  id 

7.  The  denial  of  the  jurisdiction  of  tbo 
superior  court  to  enjoin  the  corpora- 
tion of  the  city  from  making  a  parti- 
cular grant  by  ordinance  or  otherwise, 
is  a  denial  of  the  power  of  a  court 
of  equity  of  general  jurisdiction,  under 
any  circumstances  and  upon  any 
grounds,  to  restrain  a  municipal 
corporation  in  the  exercise  of  its  dis- 
cretionary powers.  Davit  v.  Mayor, 
etc  of  New  York,  461 

8.  There  is  no  distinction  between  a 
municipal  corporation  and  any  other 
corporation  aggregate,  in  respect  to 
the  power  of  a  court  of  justice  over  its 
proceedings.  id 

9.  A  municipal  corporation  cannot  be 
excepted  from  the  general  provision 
in  the  constitution  of  the  state  which 
declares,  t^at  "All  corporations  shall 
have  the  right  to  sue,  and  shall  be 
subject  to  be  sued,  in  all  courts,  in 
like  cases  as  natural  persons."         id 

10.  A  court  of  equity  has  no  right  to 
interfere  with  or  control  the  exercise 
of  a  discretionary  power,  by  substitut- 
ing its  own  judgment  for  that  of  the 
party  in  whom  the  discretion  is 
vested.  'id 

11.  It  will  not  interfere,  therefore,  when 
the  discretion  is  exercised  within  its 
proper  limits,  for  the  purposes  for 
which  it  was  given,  and  from  the  mo- 
tives by  which  those  who  gave  the 
discretion  meant  that  its  exercise 
should  be  governed.  id 

12.  The  court,  however,  is  hound  to  in- 
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terfere  whenever  it  has  grounds  for 
believing  that  its  interference  ia  ne- 
eessary  to  prevent  abase,  injustice,  or 
oppression,  the  violation  of  a  trust,  or 
the  consummation  of  a  fraud.  id 

18.  Hence,— If  the  corporation  of  the 
city  of  New  York  has  no  power  to 
grant  to  any  person  the  privilege  of 
establishing  a  railway  in  any  of  the 
public  streets  of  the  city;  or,  2nd-— 
such  a  railway,  if  established,  would 
operate  as  an  injurious  monopoly ;  or, 
8rd — would  be  a  public  nuisance ;  or, 
4th — there  are  reasons  for  believing 
that  the  grant  is  about  to  be  made 
from  corrupt  motives,  the  issuing  of 
an  injunction  to  forbid  the  grant,  is 
not  an  interference  with  a  legal  dis- 
cretion, but  a  proper  and  necessary 
exercise  of  jurisdiction.  ml 

14  Bdd— Upon  these  grounds,  that  an 
injunction  directed  to  the  defendants, 
which  commanded  them  not  to  grant 
to  Jacob  Sharp  and  others  the  privi* 
lege  of  constructing  a  railway  in 
Broadway,  was  properly  granted,  and 
that  those  memDers  of  the  common 
council,  who,  after  the  service  of  the 
injunction,  had  voted  for  au  ordinance 
or  resolution,  making  the  grant  that 
was  prohibited,  were  guilty  of  a  con- 
tempt for  which  they  were  liable  to 
be  attached,  id. 

15.  Municipal  corporations  possess  only 
such  powers  as  are  expressly  grantee, 
or  are  necessary  to  the  exercise  of 
those  which  are  so  granted.  (Bos- 
worth,  J.)  id. 


N 


16.  Hence,  in  the  appropriation  of  pub- 
lic funds  or  property  their  powers  are 
limited,  ana  when  they  attempt  to 
make  such  an  appropriation,  for 
purposes  not  authorized  by  their 
charter  or  by  positive  law,  their  act* 
whether  clothed  with  the  form  of  le- 
gislation or  not,  is  without  authority 
and  void.    (Bosworth,  J.)  id 

17.  When  a  discretion  is  confided  to 
persons  appointed  by  law  or  to  a 
municipal  corporation,  a  court  of  jus- 
tice will  not  attempt  to  control  its 
exercise.    (JJosworth,  J.)  id 


power  to  the  injury  and  in  fraud  of 
the  rights  of  individuals  and  of  the 
public,  there  is  no  principle  or  deci- 
sion that  precludes  the  interference 
of  a  court  to  prevent  the  threatened 
injury.    (Bosworth,  J.)  id. 

See  Injunctioh,  1,  2,  8,  5,  6,  7,  8,  9, 10. 


COST3. 
See  PRACTICE)  Cost*. 


COVENANT. 


18.  But  if  thpse  in  whom  discretionary 
powers  are  vested,  threaten  and  are 
about  to  commit  a  gross  abuse  of 

D.— L  47 


1.  A  general  covenant  of  warranty  in  a 
conveyance  of  lands  is  not  a  covenant 
of  title  merely,  and  therefore  in  effect 
a  covenant  of  seizin.  Blydenbwrgk  v. 
Cotheal,  176 

9*  In  order  to  sustain  an  action  for  its 
breach  an  actual  eviction  or  ouster 
must  be  averred  and  proved.  id, 

8.  Construed  as  a  covenant  of  title,  it  is 
pot  a  covenant  running  with  the  land, 
and  consequently  no  action  for  its 
breach  could  be  maintained  by  an  as- 
signee, id. 

4.  Thus  construed,  the  covenant  is 
broken  as  soon  as  it  is  made,  and  is 
converted  by  its  breach  into  a  chose  in. 
action  which  is  not  assignable.         id. 

5.  An  eviction  means  actual  disposses- 
sion, and  consequently  an  averment  in 
the  complaint,  that  the  plaintiff  by 
force  of  a  paramount  title,  was  evicted 
from  her  own  right  and  title,  as  not 
averring  or  implying  a  change  of  pos- 
session, was  held  to  be  bad  upon  its 
face.  id 

6w  When  a  covenant  to  transport  goods, 
and  deliver  them  at  the  place  to 
which  they  are  destined  within  a  li- 
mited period,  contains  no  exception, 
the  obligation  which  it  creates  is  ab- 
solute and  unconditional.  Harmony 
v.  Bingham,  209 

7.  This  construction  is  not  barred  by  a 
subsequent  covenant,  that  a  certain 
deduction  shall  be  made  from  the 
freight  in  the  event  of  a  delay  in  the 
delivery  of  the  goods  beyond  the  pe- 
riod limited,  id. 
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8.  Where  the  bill  of  lading  contains  a 
stipulation  to  deliver  the  goods  in 
good  order,  "the  dangers  of  the  rail- 
road, fire,  leakage,  and  all  unavoid- 
able accidents  excepted ;"  the  excep- 
tions relate  exclusively  to  damages 
affecting  the  condition  of  the  goods, 
and  do  not  vary  the  obligation  of  the 
carrier  to  deliver  them  within  the 
period  limited  by  a  separate  covenant 

id 

9.  Hence,  when  the  delivery  of  the 
goods  is  delayed  beyond  the  time 
fixed  by  the  covenant,  the  carrier 
cannot  defend  himself  by  showing 
that  the  delay  was  in  fact  occasioned 
by  unavoidable  accidents,  id 

10.  When  there  is  a  delay  in  the  deli- 
very of  the  goods  and  the  stipulated 
reduction  from  the  freight  is  not  then 
made,  but  the  agent  having  charge 
of  the  goods  refuses  to  deliver  them 
until  the  whole  freight  is  paid,  the 
payment  thus  exacted  is  to  be  re- 
garded as  compulsory,  and  creates  no 
bar  to  a  recovery  of  a  sum  as  damages 
for  the  breach  ofHhe  covenant,  equal 
to  the  deduction  that  ought  to  ha*e 
been  made.  id 

11.  Covenants  are  alternative  only  when 
they  give  an  election  to  the  party 
bound  by  them  to  perform  one  or 
other  of  tne  acts  to  which  they  relate, 
so  that  his  fulfilment  of  one  covenant 
is  a  discharge  from  his  obligation  to 
perform  the  other.  id 

12.  Covenants  to  deliver  goods  within  a 
certain  time,  and  in  case  of  a  later 
delivery,  to  make  a  certain  deduction 
from  tne  price  of  transportation,  are 
not  alternative,  since  they  give  no 
election  not  to  deliver  the  goods  at 
all  The  second  covenant  only  fixes 
the  measure  of  damages  for  the  viola- 
tion of  the  first  id 

18.  The  breach  of  a  covenant  need  not 
be  assigned  in  the  exact  words  of  the 
covenant.  It  is  sufficient  when  the 
performance  of  the  covenant  in  its 
true  meaning  and  import*  is  negatived 
by  a  necessary  implication.  id 

14  The  defendant,  in  the  assignment  of 
a  lease  to  the  plaintiff  covenanted 
that "  the  assigned  premises  were  free 
and  clear  of  and  from  all  former  and 


other  grants,  bargains,  and  incum- 
brances whatsoever.1*  The  defendant, 
however,  by  a  prior  deed,  had  bar- 
gained, sold,  and  assigned  to  one 
Sloan  the  privilege  to*  use  a  wall  on 
the  premises  as  a  party  wall  of  a 
building,  to  be  erected  during  the 
whole  unexpired  term  of  the  lease. 
Giles  v.  Dugro,  281 

15.  Held,  that  the  conveyance  so  shown 
was  not  to  be  construed  as  a  mere 
license  to  use  the  wall,  but  was  an 
absolute  and  irrevocable  grant  creat- 
ing a  permanent  encumbrance,  and 
was  therefore  a  breach  of  defend- 
ant's covenant  with  the  plaintiff,    id 

16.  It  appearing  that  Sloan,  in  the  exer- 
cise of  the  privilege  granted  him,  had 
actually  used,  and  still  used,  the  wall 
in  question  as  the  party  wall  of  a 
building  he  had  erected — Held,  that 
these  facts  were  a  virtual  eviction  of 
the  plaintiff  entitling  him  to  more 
than  nominal  damages.  id 

17.  The  rule  of  damages,  when  there  is 
only  a  partial  eviction,  is,  that  a  por- 
tion of  the  original  consideration 
money  can  be  recovered,  bearing  the 
same  ratio  to  the  whole  consideration 
as  the  value  of  the  land  to  which 
the  title  has  failed  bears  to  the  value 
of  the  whole  premises.  id 

18.  It  not  appearing  that  the  damages 
found  by  tne  jury  exceeded  the  pro- 
portionate sum  to  which  the  plaintiff 
was  entitled,  and  no  such  question 
having  been  raised  in  the  court  below 
— Held,  that  the  verdict  could  not  be 
disturbed. 

Held,  that  the  allegation  that  the  use 
by  Sloan  of  the  privilege  granted  to 
him  occasioned  no  damage  to  the 
plaintiff's  building,  was  no  answer  to 
the  plaintiff's  claim  fpr  damages,    id 

See  Conveyance,  2. 
Lease,  10. 


DAMAGES, 


1.  In  an  action  for  an  injury  to  the  per- 
son, the  circumstances,  condition  in 
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life,  and  pursuit*  of  the  plaintiff  may 

Sroperly  be  given  in  evidence,  in  or- 
er  to  enable  the  jury  to  determine 
the  extent  of  hie  actual  damages. 
Caldwell  v.  Ifyrphy,  288 

2.  For  the  same  reason,  an  inquiry  into 
the  probable  consequences  of  the  in- 
jury, as  transitory  or  permanent,  is 
eminently  proper.  id, 

8.  When  successive  actions  may  be 
brought  for  a  continuous  wrong,  the 
damages  in  each  may  be  justly  limited 
to  those  sustained  by  the  plaintiff  at 
its  commencement.  id 

4  But  where  for  an  injury  to  the  person 
a  single  action  only  can  be  brought, 
'  the  certain  and  probable  consequences 
of  the  injury  must  of  necessity  r>e  con- 
sidered, in  order  to  enable  the  jury  to 
give  to  the  plaintiff  a  full  compensa- 
tion, id 

• 
See  Covenant,  17. 
Injunction,  22. 
Judgment,  4 
Lease,  4,  5,  6,  7, 


DEBTORS,  JOINT, 

Where  a  suit  has  been  commenced 
against  two  persons  as  joint  debtors, 
the  process  being  served  on  only  one 
of  them,  and  the  plaintiff  has  pro- 
ceeded to  judgment  under  the  joint 
debtor  act,  and  proceedings  are  sub- 
sequently instituted  against  both  the 
defendants,  under  tije  act  respecting 
attachments  against  absconding;  con- 
cealed, and  non-resident  debtors,  the 
cause  of  action,  or  demand  in  such  pro- 
ceedings! does  not  arise  upon  the 
judgment  within  the  meaning  of  the 
statute  (2  R.  S.  8  §§  1,  8,  4>  Oakley 
y.  AtpinvxiU,  1 


DEED. 

See  Conveyance, 
Covenant. 


divorce; 

See  Husband  and  Wife. 


DURESS. 

1.  There  may  be  a  duress  of  property  as 
well  as  of  the  person,  and  a  payment 
thus  exacted  can  no  more  be  treated 
as  voluntary  in  the  one  case  than  in 
the  other.   Harmony  v.  Bingham,  209 

2,  As  a  general  rule,  when  a  bailee  in 
the  possession  of  perishable  merchan- 
dise, exacts  more  than  is  due  as  the 
condition  of  its  delivery  to  the  owner, 
the  money  paid  as  the  necessary 
means  of  obtaining  the  delivery  may 
be  recovered  back,  as  a  payment 
made  under  duress.  id 


E 


EVIDENCE. 

See  Action,  2,  5,  7,  9. 
Agreement.  7,  8. 
Bailment,  5,  6. 
Bills  op  Exchange,  5,  7,  8. 
Exceptions,  3  and  4 
Ouster, 
Practice,  87. 


EXCEPTIONS. 

1.  An  exception  to  the  whole  charge  of 
a  judge  to  a  jury  is  too  broad,  and 
therefore  bad,  if  any  part  of  the 
charge  be  correct    Murray  v.  Smith, 

412 

2.  The  case  is  not  altered  by  making  the 
exception  to  the  whole  charge  "  and 
each  and  every  part  thereot"  id 

3.  As  a  general/rule,  when  improper  evi- 
dence has  been  admitted  upon  a  trial, 
and  an  exception  duly  taken,  a  new 
trial  must  be  granted,  if  the  evidence 
had  any  bearing  upon  the  issue,  and 
could  possibly  have  had  an  influence 
upon  the  verdict  id 

4  But  when  the  cause  is  before  the 
court  upon  a  case  containing  the 
whole  evidence,  although  it  may  ap- 
pear that  improper  evidence  was  ad- 
mitted, the  verdict  will  not  be  disturb- 
ed if  the  court  is  satisfied  that  sub- 
stantial justice  has  been  done,  and 
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that  excluding  the  improper  evidence, 
the  same  verdict  ought  to  have  been 
and  would  have  been  given.  id 

&  Held,  by  a  majority  of  the  court,  that 
the  same  role  ought  to  be  followed 
when  the  question  arises  upon  a  bill  . 
of  exceptions,  which  purports  to  con- 
tain the  whole  evidence  given  upon 
the  trial  id. 


FRAUDS  STATUTE  OF. 


EXECUTION. 

1.  "Where  an  execution  debtor  agrees 
with  a  deputy  sheriff  that  on  the  lat- 
ter relinquishing  specific  property  at 
the  time  actually  levied  upon,  other 
property,  ordered  by  the  debtor,  on 
Lis  receiving  it,  shall  be  substituted 
as  the  subject  of  the  levy,  the  agree- 
ment is  void.    Shelton  v.  Westervelt, 

109 

2.  Where  such  property  is  received  by 
the  debtor  and  substituted  after  the 
return  day  of  the  execution,  the  she- 
riff acquires  no  valid  Hen  upon  it,  and 
a  subsequent  bond  fide  mortgagee  of  it 
will  acquire  a  title  good  as  against  the 
sheriff.  id. 

8.  Where  property  is  substituted  before 
the  return  day  and  levied  upon,  the 
levy  is  good,  although  the  previous 
agreement  for  substituting  it  is  void. 

id. 

4.  An  execution  is  not  void,  for  the  rea- 
son that  it  is  issued  by  an  attorney, 
other  than  the  one  by  whom  the  judg- 
ment was  received ;  nor  will  it  be  set 
aside  for  irregularity  on  that  ground 
alone.     Cook  v.  Dicker  eon,  679 


EXECUTORS    AND    ADMOTSTRA- 

TORa 

See  Peaotiox,  88,  84* 


FRAUDS. 
Set  FftAonot  18, 19. 


1.  Where  any  credit  is  given  to  the 
party  applying  for  and  obtaining  pro- 
perty, the  promise  of  a  third  person 
to  see  the  debt  thus  contracted  paid, 
is  void  by  the  statute  of  frauds,  unless 
in  writing  and  expressing  the  consider- 
ation.    Brown  v.  Bradnhata,  199 

2.  The  defendant  before  goods  were  de- 
livered to  his  brother,  told  the  plain- 
tiff to  let  the  latter  have  what  he 
wanted  and  "  he  would  be  responsible 
for  them,"  and  the  plaintiff  therefore 
furnished  defendants  brother  goods, 
charging  them  to  the  defendant,  and 
the  defendant  knew  while  the  ac- 
count was  running,  that  his  brother 
was  buying  goods  in  his  name  of  the 
plaintin*  and  made  no  objection  to  it 
Held  that  a  report  of  a  referee  finding 
that  the  goods  were  purchased  by  the 
defendant  and  on  his  exclusive"  cre- 
dit, will  not  be  set  aside  as  against 
evidence.    Flomdert  v.  Orolht*,     206 

3.  Such  a  contract  is  not  one  to  pay  the 
debt  of  a  third  person  within  the 
meaning  of  the  statute  of  frauds.  It  is 
an  absolute  and  original  contract  of 
the  defendant  to  pay  a  debt  con- 
tracted by  himself  personally,  and  is 
valid  though  not  in  writing.  id. 

4.  Semble,  that  a  contract  in  writing  to 
sell  and  deliver  coal  at  a  stipulated 
price,  although  signed  by  the  vendor 
alone,  is  not  void  under  the  Statute 
of  Frauds..  Weet  y.  Newton,         277 

5.  Such  a  contract  is  mutual  on  its 
face,  the  price  to  be  paid  for  the  coal 
on  its  delivery  being  a  sufficient  con- 
sideration for  the  undertaking  of  the 
vendor  to  deliver  it  id. 


HABEAS  CORPUa 

1.  A  Surrogate's  Court  is  a  court  of  re- 
cord within  the  meaning  of  the  Re- 
vised Statutes,  relative  to  proceedingi 
as  for  contempts  to  enforce  civil  reme- 
dies, Ac 

It  has,  therefore!  the  same  power  as 
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other  courts,  to  punish  persona  guilty 
of  contempt,  and  issue  attachments 
for  that  purpose.   But  it  has  no  power  [ 
to  enforce  by  an  attachment  against  1 6. 
the  person  an  order  for  the  payment , 
of  money,  if  the  money  may  be  col- 
lected under  an  execution. 

It  has,  therefore,  no  power  to  compel, 
by  such  an  attachment!  the  payment 
of  money  due  from  an  executor  or  ad- 
ministrator to  the  estate. 

Held,  therefore,  that  the  prisoner  who 
was  held  under  such  an  attachment 
must  be  discharged.  In  the  matter  of 
J.  W.  Lotion,  696 


2.  A  judge  of  the  Superior  Court,  in  al- 
lowing a  habeas  corpus,  and  in  his 
proceedings  under  it,  can  only  exer- 
cise the  powers  which  were  conferred 
by  statute  upon  a  Supreme  Court 
Commissioner.  He  is,  therefore,  not 
clothed  with  the  discretionary  powers 
of  a  judge  in  equity,  in  relation  to 
the  disposition  and  custody  of  infants. 
The  People  v.  Roee  Porter,  709 

8.  A  petition  for  a  habeas  corpus,  ad- 
dressed to  a  judge  of  the  Superior 
Court,  can  only  be  founded  upon  the 
provisions  of  the  general  Habeas  Cor- 
pus Act  (2  R.  S.,  §  1,  art  2,  p.  183> 

id. 


4.  Hence  the  judge  can  only  act  in  the 
cases  which  the  statute  enumerates,  j  1. 
and  can  make  no  other  final  order  or 
determination  than  that  which  the 
statute  prescribes.  id 

5.  The  reported  cases  in  England  are 
inapplicable.  In  all  of  those,  the  ha- 
beas corpus  was  a  common  law,  not 
the  statutory  writ 

Distinctions  between  a  common  law  and 
the   statutory  habeas  corpus  stated  2. 
and  explained     Critical  examination 
of  the  adjudged  cases  in  England  and 
in  this  State. 

Conclusions  from  this  examination : — 

1.  That  the  basis  of  the  common  law,  as 
well  as  of  the  statutory  writ,  is  an  & 
illegal  imprisonment  or  restraint,  and, 
consequently,  that  when  the  restraint 
is  disproved'  the  jurisdiction  ceases. 

2.  That  when  the  restraint  is  adjudged 
to  be  illegal,  the  only  order  that  can  j 
properly  be  made,  is  to  discharge  the  4> 
person  imprisoned  or  restrained. 

And  lastly,  That  the  exception  of  in- 
fants, of  such  tender  yean  as  to  be  in- 


capable of  making  a  choice,  is  more 
apparent  than  real  id. 

The  Habeas  Corpus  Act,  in  its  revised 
form,  is  greatly  enlarged  in  its  provi- 
sions, and  improved  in  its  details;  but 
its  sole  basis  still  is,  an  illegal  im- 
prisonment or  restrain  t>  and  the  only 
authority  of  an  officer  acting  under 
it,  to  discharge,  bail,  or  remand  the 
person  on  whose  behalf  the  habeas 
corpus  is  issued.  id 

,  It  appearing,  in  this  case,  that  the 
child,  on  whose  behalf  the  writ  was 
issued,  was  not  restrained  of  her  li- 
berty, hela\  that  the  judge  could  only 
declare  that  she  was  at  liberty  to  go 
where  she  pleased,  and  could  make  no 
order  for  her  delivery  to  her  father. 

id 


HUSBAND  AND  WDtt 
See  Practice,  14 


INFANTS. 

When  at  the  time  of  the  sale  of 
mortgaged  premises  under  a  decree 
of  foreclosure,  the  equity  of  redemp- 
tion therein  is  owned  by  a  minor,  and 
a  surplus  arises  from  the  sale,  his  in- 
terest therein  is  deemed  real  estate, 
and  will  be  disposed  of  as  such  at  his 
death,  if  he  dies  underage.  Sweety  v. 
Thayer,  286 

Such  surplus  will  not  be  converted 
into  personalty,  even  when  it  has 
been  invested  by  the  court  in  personal 
securities  for  the  benefit  of  the  infant 

id 

When  an  infant's  real  estate  is  con- 
verted into  money  for  a  particular 

purpose,  the  whole  surplus,  after  sa- 
tisfying such  purpose,  will  be  regarded 
as  land.  id. 

The  law  will  not  allow  a  conversion 
thus  produced  to  have  the  effect  of 
altering  his  power  of  disposition  oyer 
the  property,  so  as  to  enable  him  to 
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dispose  of  it  as  money,  where  he  could 
not  as  land.  id 

5.  The  court  will  so  control  the  proceeds 
until  he  becomes  of  age,  that  he  may 
take  it  as  money  or  land*  as  he  may 
then  elect  id 

6.  If  he  dies  under  age  it  will  be  sub- 
ject to  the  same  law  of  succession,  as 
the  property  which  produced  it     id 

7.  The  Supreme  Court,  as  succeeding  to 
the  entire  jurisdiction  of  the  Court 
of  Chancery,  is  the  general  guardian 
of  infants. 

As  such,  it  has  an  exclusive  right  to  de- 
termine all  questions  relating  to  their 
disposition  and  custody,'  except  where 
those  questions  arise  in  a  suit  for  an 
absolute  or  limited  divorce.  The 
People  v.  Rote  Porter \  709 


INJUNCTION. 

1.  When  an  injunction  is  directed  to  a 
corporation,  it  is  operative  and  bind- 
ing, not  only  upon  the  corporation 
itself  but  upon  every  person  whose 
personal  action,  as  a  member  or  office* 
of  the  corporate  body,  it  seeks  to  re- 
strain or  control  Jjavif  y.  Mayor, 
etc  of  New  York,  461 

2.  Every  such  person  is  as  fully  bound 
to  personal  obedience,  as  if  personally 
named  in  the  process,  and,  conse- 
quently, is  just  as  liable  for  his  dis- 
obedience, id. 

8.  Upon  any  other  construction,  an  in- 
junction addressed  exclusively  to  a 
corporation,  would  be  a  nugatory  and 
senseless  proceeding.  id 

4.  Quere :  Whether  the  omission  to  serve 
with  an  injunction,  a  copy  of  the  affi- 
davit upon  which  it  was  issued,  is 
such  an  irregularity  as  releases  the 
party,  upon  whom  the  service  is  made, 
from  the  duty  of  obedience!  id. 

6.  The  service  of  a  copy  of  the  sworn 
complaint  or  other  affidavit  upon 
which  an  injunction,  directed  to  a 
municipal  corporation,  is  founded,  is 
property  made  upon  the  mayor,  as 
the  chief  officer,  and. for  that  purpose, 
the  representative  of  the  whole  cor- 
poration, id 


6.  The  service  thus  made  is  sufficient 
and  effectual,  as  to  every*  member  of 
the  corporate  body  whose  personal  ac- 
tion, as  such,  the  injunction  is  designed 
to  control.  id 

7.  When  the  injunction  forbids  the  per- 
formance of  a  corporate  act,  it  is  vio- 
lated by  every  member  of  the  corpo- 
rate body,  by  whose  assent  or  co-ope- 
ration, tne  act  so  forbidden  is  per- 
formed, id 

8.  Every  such  member  is,  therefore,  in- 
dividually guilty  of  a  contempt,  for 
which  as  an  individual  he  may  be 
justly  punished.  id 

9.  An  injunction  which  forbids  a  corpo- 
ration to  make  a  particular  grant, 
which  it  describes,  is  violated  by  the 
passage  of  an  ordinance,  or  resolution, 
as  a  corporate  act  which  by  its  terms 
is  meant  to  operate  as  the  grant 
which  is  prohibited.  id 

10.  Every  member,  therefore,  of  the  cor- 
porate body  who  votes  for  the  adop 
tion  of  such  an  ordinance,  with  the 
intent  that  it  shall  become  operative 
and  effectual  as  a  grant  commits  a 
breach  of  the  injunction,  and,  if  the 
process  is  valid,  is  guilty  of  a  con- 
tempt       *»•  id 

11.  The  only  defence  that  can  be  set  up 
in  such  a  case  is,  that  the  injunction 
upon  its  face  was  null  and  void,  from 
the  entire  want  of  jurisdiction  in  the 

court  by  which  it  was  issued.  id 

• 

12.  No  such  want  of  jurisdiction  can  be 
alleged  to  exist  where  the  injunction 
imposes  .a  command,  which  the  court 
under  any  circumstances  and  upon 
any  grounds,  might  rightfully  ad- 
dress to  the  corporation  and  its  mem- 
bers, id 

18.  When  the  jurisdiction  exists,  al- 
though the  allegations  in  the  com- 
plaint may  be  wholly  insufficient  to 
warrant  its  exercise,  the  injunction 
must  be  obeyed.  id 

• 

14.  This  insufficiency  is  evidence  of  a 
want  of  equity  in  the  complaint  for 
which  the  injunction  may  be  dis- 
solved, but  is  no  evidence  of  a  want 
of  jurisdiction,  rendering  the  process 
void  and  justifying  disobedience,     id 


INDEX. 


743 


15.  When  a  judge  who  grants  an  in- 
junction decides  erroneously  upon  the 
facts  alleged  in  the  complaint,  his  er- 
ror has  no  bearing  upon  the  ques- 
tion of  his  jurisdiction.  (Boswortii, 
J.)  id 

16.  The  proper  coarse,  in  such  a  case, 
of  a  defendant  upon  whom  the  injunc- 
tion has  been  served,  is  to  move  for 
its  dissolution,  but  so  long  as  it  exists 
he  is  bound  to  obey  it  (Boswortu, 
J.)  id. 

17.  As  a  corporation  acts  only  through 
its  officers  and  agents,  it  is  only  by 
them  that  an  injunction  directed  to 
the  corporation  can  be  violated.  (Bos- 
wortu, J.)  id. 

18.  Hence,  every  such  officer  or  agent 
is  bound  by  the  injunction,  and  when 
he  performs  knowingly  the  act  which 
is  prohibited,  is  chargeable  with  all 
the  consequences  of  wilful  disobe- 
dience.   (Bos worth,  J.)  id. 

19  Unless  the  officers  who  thus  violate 
the  injunction  can  be  punished,  there 
can  be  no  penalty  whatever,  and  every 
injunction  directed  to  a  municipal 
corporation  may  be  violated  with  im- 
punity.   (Bosworth,  J.)  id. 

20.  It  would  be  absurd  to  sequester  the 
property  of  the  corporation,  since* 
this  would  be  to  inflict  an  injury  upon 
the  citizens  whose  rights  are  violated 
or  endangered,  and  would,  in  effect, 
be  punishing  the  aggrieved  and  not 
the  guilty  party.    (Bosworth,  J.)    id 

21  The  court  will  relieve  a  tenant,  upon 
equitable  terms,  against  whom  a 
judgment  of  dispossession,  under  the 
act  authorizing  summary  proceedings 
to  recover  the  possession  of  land,  had 
been  obtained  by  surprise.  In  such  a 
case  an  injunction  restraining  the 
landlord  from  executing  a  warrant  of 
dispossession  will  be  granted  upon  the 
payment  into  court,  by  the  tenant)  of 
the  rent  claimed  to  be  due.  For- 
rester v.  Wilton,  624 

22.  Counsel  fees  for  defending  the  suit, 
and  moving  to  dissolve  an  injunction, 
may  be  properly  included  in  an  esti- 
mate of  the  damages  sustained  by  the 
defendant*  in  consequence  of  the  in- 
junction.   Coates  v.  Corfu,  664 


See  Practice,  67,  68,  69. 


insurance;  marine. 

1.  The  words  of  the  general  clause  in  a 
policy  of  insurance  do  not  cover  all 
losses  that  may  happen  to  the  pro- 
perty insured  during  the  pendency  of 
the  risks.  Moses  v.  JSun  Mtti.  Ins. 
Co,  159 

2.  They  are  restricted  to  losses  of  a  simi- 
lar nature,  and  resulting  from  similar 
causes  as  those  specially  enumerated. 

id 

3.  Hence  they  do  not  cover  a  loss  re- 
sulting from  the  consumption  of  cargo 
by  the  crew  or  passengers,  or  from  a 
sale  to  defray  the  expenses  of  neces- 
sary repairs.  id. 

4  It  is  the  duty  of  the  ship-owner  to 
provide  funds  to  meet  all  contingent 
necessary  expenses  at  each  port  of 
destination,  and  if  he  fail  to  do  so,  he 
alone  is  responsible  to  the  shipper  for 
a  loss  resulting  from  his  neglect,      id 

5.  The  sea-worthiness  of  the  ship  is  a 
condition  precedent  to  the  attaching 
of  the  policy;  hence  some  proof  of  its 
fulfilment  must,  in  all  cases,  be  given, 
in  the  first  instance,  by  the  assured. 
Its  fulfilment  is  not  a  presumption  of 
law  casting  the  burden  of  proof  upon 
the  underwriter.  id 


INSURANCE,  FIRE. 

1.  When  it  is  provided  by  the  condi- 
tions annexed  to  a  policy  of  insur- 
ance against  fire,  that  the  company 
shall  not  be  liable  "for  any  loss  oc- 
casioned by  the  explosion  of  a  steam 
boiler,  or  explosions  arising  from  any 
other  cause,  unless  specially  specified 
in  the  policy,"  although  fire  may  be 
the  proximate  cause  of  the  loss  that 
is -claimed,  the  company  is  not  liable, 
when  it  appears  that  the  fire  was  di- 
rectly and  wholly  occasioned  by  an 
explosion.  SL  John  v.  Am.  MuL  F. 
ds  M  Ins.  Co.,  871 

2.  The  exception  meant  to  be  created,  if 
otherwise  construed,  would  be  sense- 
less and  nugatory,  since  the  company, 
under  the  general  words 'of  the  policy, 
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could  never  be  made  responsible  for  a 
loss  occasioned  wholly  ty  an  explo- 
sion, without  any  immediate  action 
of  fire  upon  the  property  insured,  id 

8.  When  "fire"  ia  the  only  risk  insured 
against,  an  insurance  company  can 
only  be  liable,  when  "fire"  is  the 
proximate  cause  of  the  loss,  and  the 
object  of  the  conditions  annexed  to 
the  policy  is  to  create  exceptions  from 
this  liability.  id 

4»  When  a  loss  by  fire  is  proved  which 
is  not  excepted,  it  is  no  defence  to  the 
company  tnat  the  fire  was  occasioned 
by  the  fault  or  neglect,  without  fraud, 
of  the  assured  or  nis  servants.        id 


INTEREST. 

1.  When  a  bond  is  conditioned  for  the 
payment  of  a  sum  certain  and  no  time 
of  payment  is  specified,  the  debt  is 
due  immediately  without  demand,  and 
bears  interest  from  the  date  of  the 
bond.    Pvrdy  v.  Phillip*  869 


JUDGMENT. 

1.  Although  before  the  Code  a  judgment 
could  not  be  impeached  in  an  action 
at  law  upon  the  ground  that  it  had 
been  obtained  by  fraud,  yet  it  was  lia- 
ble upon  that  ground  to  be  impeached 
and  set  aside  in  a  Court  of  Equity,  and 
since  the  Code,  the  same  facts  that 
would  formerly  have  entitled  a  de- 
fendant to  be  relieved  in  equity,  may 
be  set  up  in  his  answer  as  a  lull  de- 
fence, the  distinction  between  legal, 
and  equitable  defences  being  wholly 
and  wisely  abolished,  I)ob#on  v. 
Pearee,  143 

8.  Meld,  that  the  Supreme  Court  of  Con- 
necticut, acting  as  a  Court  of  Equity, 
had  the  same  jurisdiction,  under  the 
Constitution  of  the  United  SStates,  to 
enjoin  a  suit  upon  the  judgment*  as 
the  Court  of  Chancery  in  this  btate. 
And, 

TTiat  the  record  of  the  proceedings  in 
Connecticut  being  properly  authentic 
ctaed,  ought  to  have  teen  admitted 


as  conclusive  evidence  of  the  troth  of 
the  facts  upon  which  the  judgment  of 
the  Court  was  founded.  id 

8.  It  is  not  competent  for  an  appellate 
court  to  alter  a  judgment  given  in 
the  court  below,  when  the  party  by 
his  omission  to  appeal  has  precluded 
himsel  from  denying  its  justice  or 
propriety.  An  appellate  court  may 
in  some  cases  modify  or  reverse  in  part 
a  judgment  or  decree,  but  only  when 
such  modification  or  reversal  is  ne- 
cessary to  render  the  decree  as  fi- 
nally pronounced  entirely  consistent 
Bell  v.  Holford,  68 

4.  Where,  in  an  action  for  a  tort  against 
several  defendants,  the  jury  have  se- 
vered the  damages,  a  judgment  en- 
tered against  all  for  the  highest  dama- 
ges will  not  be  set  aside  as  irregular, 
but  the  defendants  will  be  left  to 
their  remedy  by  appeal  Bulkley  v. 
Smith,  648 

&  A  judgment  is  not  void,  merely  be- 
cause the  roll  does  not  contain  a  copy 
of  the  verdict  Nor  is  it  void  when 
two  defendants  answer  separately  by 
different  attorneys,  and  obtain  a  ver- 
dict* and  a  bill  of  costs  is  allowed  to 
each  attorney,  merely  because  the 
judgment  is  entered  in  favor  of  the 
defendants  jointly  for  the  aggregate 
of  such  costs.  A  judgment  will  not 
be  set  aside  for  irregularity,  if  the 
motion  is  not  made  within  a  year 
after  it  is  rendered.  Cook  v.  Dicker- 
•of  679 


JURISDICTION. 

The  equitable  powers  of  the  Superior 
Court  can  only  be  exercised  in  those 
actions  and  proceedings  which  its  ju- 
risdiction, as  defined  by  the  Code, 
properly  embraces.  TJte  People  v.  Horn 
Porter,  709 

See  Injunction,  11,  12,  18,  14. 
Pbactick,  4-20 


LANDLORD  AND  TENANT. 
1.  Gae  fixtures  and  sitting  stools,  when 
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placed  by  a  tenant  in  a  shop  or  store, 
although  fattened  to  the  building;  are 
not  fixtures*  as  between  the  tenant 
and  landlord.    Lawrmce  v.  Kemp,  868 

2.  They  are  the  property  of  the  tenant* 
and  may  be  removed  by  him  not  only 
during  the  term  but  after  its  expira- 
tion. He  may  pass  a  title  to  them  by 
a  chattel  mortgage,  and  they  may  be 
levied  on  under  an  execution  against 
him  as  his  personal  property.         id. 

8.  When  a  subsequent  tenant  in  posses- 
sion of  a  store  containing  such  articles, 

*  the  property  of  a  former  tenant,  is 
sued  by  the  landlord  for  not  delivering 
them  to  him  at  the  expiration  of  his 
term,  he  may  defend  himself  by  show- 
ing that  they  had  been  mortgaged  by 
the  first  tenant,  and  that  the  mortga- 
gee had  entered  and  removed  them. 
8  id. 

4.  Even  when  such  subsequent  tenant 
had  bound  himself  by  an  agreement  in 
writing  to  deliver  the  articles  to  the 
landlord  at  the  expiration  of  his  term, 
he  is  liable  only  for  nominal  damages, 
when  he  proves  a  paramount  title  in 
the  mortgagee  by  whom  they  were 
removed.  id. 

See  Lkasb. 


LEASE. 

1.  The  plaintiff  demised  to  defendant  by 
lease,  under  seal  signed  by  both  par- 
ties dated  February  8d,  1849,  certain 
premises  for  one  year  thereafter,  at 
$700  per  annum,  payable  quarterly  in 
advance.  The  action  was  for  the  last 
quarter's  rent  The  defence  was  a  sur- 
render by  operation  of  law  prior  to  1st 
of  February,  1850,  and  also  an  eviction 
during  the  last  quarter  in  March,  1850, 
by  summary  proceedings  at  the  in- 
stance of  the  plaintiff.  Whitney  v. 
Meyers,  266 

2.  Held,  1st  That  an  absolute  and  uncon- 
ditional lease  by  parol  during  the 
term,  of  the  whole  premises,  to  a  new 
teiiunf,  occupation  and  payment  of 
rent  by  such  new  tenant  pursuant 
thereto,  would  work  a  surrender  by 
0]>eration  of  law.  2d.  That  a  parol 
lease  for  less  than  a  year  would  be 
valid  in  law  and  effectual  to  vest  an 


estate  for  the  agreed  term  in  the  new 
tenant:  that  there  was  no  evidence 
on  which  to  submit  to  the  jury  the 
question  of  a  surrender.  3d  That 
where  rent  is  payable  quarterly  in 
advance,  an  eviction  during  the  quar- 
ter, but  after  the  rent  becomes  due, 
does  not  bar  an  action  for  the  rent 
The  most  the  evicted  tenant  can  equi- 
tably claim  is  a  deduction  for  so  much 
of  the  quarter  as  elapses  after  his  evic- 
tion, id. 

8.  The  defendant  was  the  owner  in  fee 
of  premises  at  tne  foot  of  Barclay 
street*  in  the  city  of  New  York,  in 
which  was  an  office  known  as  "The 
Troy  Day  Boat  Office,"  and  which 
had  then  been  standing  there  for  the 
period  of  twenty  years/'  On  the  }st 
of  May,  1850,  he  leased  the  office  to 
one  Roes,  for  one  year,  for  $500,  pay- 
able monthly  in  advance.  Boss  went 
into  possession  and  occupied  until  the 
1st  of  September,  1850,  when  the 
plaintiff  was  accepted  by  the  defend- 
ant as  his  tenant*  from  that  date  to 
the  16th  of  November  then  next,  on 
condition  of  his  punctually  paying 
rent  as  stipulated  to  be  paid  by  Boss. 
On  the  8d  of  September,  I860,  the 
plaintiff  as  such  substituted  tenant, 
paid  to,  and  the  defendant  received, 
$41  62,  in  full  of  the  rent  for  the 
month  of  September,  in  advance.  On 
the  morning  of  the  7  th  of  September, . 
I860,  the  office  was  torn  aown  by 
the  Street  Inspector  of  the  city,  un- 
der the  authority  claimed*  to  be  de- 
rived from  2  R.  L.  p.  484,  §  220,  and  p. 
4S4  id.  §  227,  and  a  corporation  ordi- 
nance, found  at  page  288,  §  1,  of  the 
edition  of  1845.  The  plaintiff  brought 
this  action,  claiming  to  receive  so 
much  of  the  rent  paid  in  advance,  as 
would  be  payable  for  the  part  of  the 
month  of  which  he  had  been  deprived 
of  the  occupation,  and  also  the  value 
of  his  bargain,  or  the  difference  be- 
tween the  value  of  the  lease  and  the 
rent  stipulated  to  be  paid.  The  lease 
contained  no  covenant,  and  there  wns 
no  fraud  or  misrepresentation  on  the 
part  of  the  defendant  It  was  held, 
that  if  the  destruction  of  the  office 
was  unauthorized  by  law,  that  act 
was  a  trespass,  and  would  not  exo- 
nerate the  plaintiff  from  his  liability 
to  pay  the  stipulated  rent  If  au- 
thorized by  law;  the  existence  of  the 
authority,  and  the  probability  of  its 
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being  exercised,  were  presumptively 
as  well  known  to  the  one  as  the  other. 
Noyct  v.  Anderson,  342 

4  That  the  recovery  must  be  limited  to 
so  much  of  the  advance  rent  as  was 
proportioned  to  the  part  of  the  month, 
during  which  the  plaintiff  was  de- 
prived of  the  use  and  occupation  of 
the  office.  The  recovery  of  this  much 
was  allowed  on  the  principle  that  to 
this  extent  there  had  been  a  failure  of 
consideration,  the  lease  having  been 
given  and  taken  «in  the  mutual  ex- 
pectation that  the  plaintiff  would  not 
be  disturbed  in  the  enjoyment  of  the 
premises  by  any  action  of  the  corpo- 
ration during  the  term.  id. 

• 

ft.  That  in  the  case  of  an  eviction  from 
demised  premises,  where  there  was 
no  fraud  or  misrepresentation  of  the 
lessee  inducing  the  taking  of  the  lease, 
the  measure  of  damages,  if  rent  has 
been  paid  in  advance,  is  so  much 
of  the  advanced  moneys  as  would  be 
payable  at  the  stipulated  rate,  for  the 
unexpired  part  of  the  lease,  with  in- 
terest, and  that  if  no  rent  had  been 
paid  in  advance,  no  damages  could  be 
recovered  by  the  lessee.  His  liability 
to  pay  rent  would  cease  from  the  time 
of  the  eviction.  id. 

6.  Upon  an  executory  contract  to  give  a 
lease,  and  a  failure  or  refusal  to  give 
one,  the  rule  of  damages  is  the  same, 
if  the  inability  or  refusal  is  without 
any  fault  or  fraud  on  the  part  of  the 
party  promising  to  execute  it         id. 

7.  Where  the  refusal  to  give  a  lease 
results  from  the  fraudulent  conduct 
of  the  defendant,  consequent  special 
damages,  on  proper  allegations  oeing 
embodied  in  the  complaint,  may  be 
recovered.  id. 

8.  Thcrplaln tiffs,  on  the  3 1st  of  February, 
1861,  agreed,  for  a  valuable  consider- 
ation, to  transfer  to  the  defendant 
Green,  a  lease,  then  held  by  them,  of 
the  store,  No.  1,  Astor  House,  for  the 
term  of  five  years,  from  the  1st  of 
May,  1849,  ana  to  sell  to  him  the  fur- 
niture, fixtures,  and  goods  in  the 
store,  and  the  good  will  thereol  The 
agreement  secured  to  S.  Beman  and 
his  wife,  and  her  representatives,  free 
and  uninterrupted  access  to  the  store, 
from  its  date,  until  tho  1st  of  May 


following,  in  order  to  receive  her 
customers;  and  for  that  purpose  a 
counter  in  the  store,  described  in  the 
agreement,  was  assigned  to  her  use. 
On  the  10th  of  February,  the  price  to 
be  paid  by  Green  having  been  settled 
by  the  parties  at  $2,708  44,  Beman,  in . 
consideration  of  the  payment  of  that 
sum  by  a  bill  of  sale,  duly  executed, 
transferred,  and  conveyed  to  Green 
his  lease  of  the  store,  and  all  the  stock 
in  trade,  and  fixtures  therein ;  but  in 
this  instrument  the  reservation  con- 
tained in  the  agreement  was  omitted. 
On  the  llth  of  February  Green  sur- 
rendered the  lease  assigned  to  hirn^ 
and  took  from  the  landlord  a  new 
lease  in  his  own  name,  for  the  term  of 
three  years  and  three  months,  from 
the  1st  of  February,  1851.  Beman  v. 
t/rewij  382 

9.  Held,  that  the  plaintiff;  under  tho 
agreement*  had  a  legal  right  to  con- 
tinue in  the  occupation  of  the  store 
in  the  manner  and  for  the  time  therein 
expressed. 

Held,  that  this  right  was  not  divested 
by  the  bill  of  sale,  which  was  meant 
pro  tanlo  to  carry  the  agreement  into 
effect,  and  not  to  deprive  the  plaintiffs 
of  any  of  the  benefits  it  secured  to 
them.  The  two  instruments  were  to 
be  construed  together  as  one  transac- 
tion. 

Held  also,  that  the  rights  of  the  plain- 
tiffs were  not  affected  by  Green  s  sur- 
render of  the  lease  assigned  to  him, 
and  the  terms  of  the  new  lease  which 
he  then  obtained.  id. 

10.  When  the  breach  of  a  covenant  in 
,  a  lease,  not  to  underlet  without  the 

consent  of  the  landlord,  is  alleged,  if 
the  fact  of  underletting  is  proved  or 
admitted,  it  is  matter  of  defence,  that 
the  consent  of  the  landlord  was  given, 
and  the  burden  of  proof  is  cast  upon 
the  defendant    Lawrence  v.  WiUiamu, 

585 

11.  Where  the  lease  contains  a  clause 
of  re-entry  for  the  breach  of  any 
covenant  by  the  lessee,  in  an  action, 
by  the  landlord,  to  recover  possession 
of  the  demised  premises,  it  is  not  ne- 
cessary to  prove  an  actual  entry,  be- 
fore the  commencement  of  the  suit. 

id. 

12.  Section  25  in  the  title  in  the  R.  &. 
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"Of  the  action  of  ejectment,"  dis- 
penses with  the  necessity  of  such 
proof;  in  all  cases  whatever. 

That  section,  as  it  relates  not  to  the  j 
form  of  the  action,  nor  to  the  nature 
of  the  proof  to  be  given  on  the  trial, 

.  is  one  of  those  general  provisions 
which  have  not  been  repealed  by  the 
Code.  id 


LIEN. 

A  contractor,  who  under  the  provisions 
of  his  contract  with  the  legal  owner, 
'has  an  equitable  title  to  the  house 
which  he  is  building,  is  to  be  deemed 
the  owner,  under  the  Mechanics*  Lien 
Act  of  1851.    Belmont  v.  Smith,    676 

See  Action,  3. 


MARRIAGE  AND  DIVORCE. 
See  Husband  and  Wife. 

MORTGAGE. 
See  Landlord  and  Tenant,  2,  8,  4. 

MUNICIPAL  CORPORATION. 

See  Corporation. 
Nuisance,  2. 

MUTUAL  INSURANCE  COMPANY. 
See  Corporation. 

If 

NEGLIGENCE. 

See  Common  Carriers. 
Practice,  22. 

NEW  TRIAL. 
See  Practice.  TtiaL 


NUISANCE 

1.  The  court  will  not  restrain  the  erec- 
tion and  continuance  of  a  .lamp-post 
and  lamp  in  front  of  or  near  a  dwell- 
ing-house, upon  the  ground  that  it  is 
a  nuisance  to  the  owner  or  inhabit- 
ants, unless  the  fact  that  it  is  so  is 
clearly  established  by  the  proofs.  Par- 
son*  v.  Travis,  439 

2,  Whether  such  an  erection  shall  be 
permitted  or  continued,  rests  in  the 
discretion  of  the*  corporation  of  the 
city,  and  when  no  special  injury  is 
shown,  the  court  has  no  right  to  re- 
strain the  exercise  of  this  discretion. 

id. 


OUSTER. 

1.  It  is  sufficient  evidence  of  an  ouster 
in  an  action  brought  by  a  tenant  in 
common  to  recover  the  possession  of 
his  share  of  lands  in  the  possession  of 
the  defendant,  that  the  original  en- 
try of  the  defendant  was  hostile  to 
the  plaintiff's  rights,  and  the  posses- 
sion that  followea  exclusive  and  ad- 
verse.    Ciason  v.  Bankin,  337 

2.  It  is  a  presumption  of  law  that  the 
possession  of  the  defendant  retained 
its  original  character,  and  this  pre- 
sumption, in  respect  to  the  plaintiff 
was  held  not  to  be  repelled  by  the 
fact  that  the  defendant  had  obtained 
a  lease  from  the  other  tenants  in  com- 
mon covering  their  respective  shares. 

id 

3.  Semble,  that  the  denial  in  the  de- 
fendant's answer  of  all  right  or  title 
in  the  plaintiff  was  equal  to  a  confes- 
sion of  ouster,  superseding  the  neces- 
sity of  proof  upon  the  trial  id 


PARTNERSHIP. 

A  solvent  partner  is  not  entitled  by  law 
to  the  sole  administration  of  the  as- 
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Mti  of  the  partnership,  which  is  dis- 
solved by  the  separate  insolvency  of 
one  or  more  of  the  partners.  Hub- 
bard v.  Guild,  662 

See  Practice,  17. 


PAYMENT. 

See  Sales,  12,  18,  14,  15. 
Stock. 


PLEADING. 

1.  In  pleading' the  statute  of  frauds,  an 
express  reference  to  the  statute  bj  its 
title  or  otherwise  is  not  necessary. 
It  is  sufficient  to  set  forth  the  facts 
which  render  its  provisions  applicable. 
GoeUt  v.  Cowdrey,  182 

2.  When  usury  is  specially  pleaded,  the 
proof  must  correspond,  in  all  respects, 
with  the  allegations  in  the  answer. 
If  there  is  any  variance,  the  defence 
must  be  overruled.  CaUin  v.  Ghm- 
ter  258 

8.  The  court  will  not  amend  an  answer 
after  a  trial  so  as  to  let  in  the  defence 
of  usury  against  a  holder,  for  value 
and  without  notice,  of  negotiable 
paper.  id. 

4.  When  the  execution  of  a  promissory 
note,  and  its  possession  by  the  plain- 
tiff as  an  endorsee,  are  admitted,  a 
denial  that  he  is  the  lawful  owner, 
without  averring  a  title  in  any  other 
person,  is  irrelevant  and  frivolous,  id. 

6.  Under  the  Code,  there  is  no  general 
issue  under  which  facts,  in  their  na- 
ture constituting  a  defence,  but  not 
averred  in  the  answer,  may  be  given 
in  evidence.  id. 

6.  Facts,  tending  to  prove  that  a  pro- 
missory note,  or  any  other  contract, 
was  void  in  its  origin,  on  the  ground 
of  usury,  fraud,  Ac,  are  in  their  na- 
ture as  certainly  matter  of  defence,  as 
facts  barring  the  action  which  subse- 

Suently  arose.  There  exists,  therefore, 
lie  same  necessity  for  averring  them 
in  the  answer.  id. 

7.  In  an  action  for  slander  of  title, 
whereby  the  plaintiff  was  prevented 


2. 


8. 


from  obtaining  a  loan  ou  the  mort- 
gage of  the  property,  or  from  selling 
it,  it  is  essential  to  stating  a  cause  o? 
action,  to  name  the  person  or  persons 
who  refused,  for  that  cause,  to  loan 
or  purchase.  If  not  named,  the  com- 
plaint is  demurrable.  Linden  v.  Gra- 
ham, 670 

See  Practice,  29,  80,  81. 
Demuebeb. 


PRACTICE. 

i 

Amendment 
Answer. 

Appeal. 

Arrest 

Attachment 

Bail 

Bill  of  Exception* 

Bill  of  Particular*. 

Complaint 

Costs. 

Demurrer, 

Discovery* 

JCxecutton. 

Filing. 

Injunction. 

Inquest 

Judgment 

Motions. 

Proceedings  Supplementary  to 

tion. 
jCcferonce. 
Remittitur. 
Submission  of  a  Controversy. 

Amendment 


An  order  directing  a  complaint  to  be 
amended  in  certain  particulars  does 
not  preclude  the  plaintiff  from  serv- 
ing an  amended  complaint,  contain- 
ing new  and  material  allegations,  pro- 
vided the  time  for  amending,  as  of 
course,  has  not  expired.  Jeroliman  v. 
Cohen,  629 

The  complaint,  however,  so  amended, 
must  not  contain  any  matter  that  by 
the  prior  order  was  directed  to  be 
stricken  out.  id. 

But  sembU  that,  when  an  amended 
complaint  has  been  served  in  con- 
formity to  an  order,  it  cannot  be  again 
amended  without  leave  of  the  court, 
although  the  time  for  amending,  as 
of  course,  may  not  have  expired,    id. 
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See  Bills  of  Exgbaiwk,  6. 

4.  A  denial  of  the  jurisdiction  of  the 
court,  in  an  answer,  must  show,  that 
the  court  had  no  jurisdiction  when  the 
suit  was  commenced.  Hence,  in  an  ac- 
tion against  joint  debtors,  commenced 
before  the  amended  Code  of  1851  was 
in  force,  an  answer  denying?  the  juris- 
diction of  the  court,  upon  the  ground, 
that  one  of  the  defendants  was  a  non- 
resident, and  that  the  summons  had 
not  been  served  upon  him,  was  bad, 
as  showing  not  an  original  want  of 
jurisdiction,  but  only  that  all  the  ne- 
cessary parties  were  not  yet  before 
the  court    Bridge  v.  Payson,        618 

5.  A  defendant  is  not  bound,  in  his  an- 
swer, to  set  up  a  demand,  which  from 
its  nature  is  a  proper  subject  of  a 
counter  claim. 

He  may  elect  to  enforce  its  recovery  in 
a  separate  suit 

A  defendant  has  at  all  times  had  such 
an  election,  in  relation  to  a  set-off^  or 
a  recoupment  of  damages,  and  his 
rights,  in  this  respect,  have  not  been 
varied  or  affected  by  the  Code,  §§  149, 
150.    ffalseyr.  Carter,  669 

6.  Where  a  defendant,  in  his  answer, 
has  stated  notJung  on  information  and 
belief  his  affidavit  that  his  answer  is 
true  to  Ms  knowledge,  without  adding 
the  words  "  except  as  to  the  matters 
therein  stated  upon  information  and 
belief  and  that  as  to. those  matters  he 
believes  it  to  be  true,"  is  a  sufficient 
and  proper  verification.  Kuicaid  v. 
Kipp,  692 

7.  One  defendant  cannot  swear  to  the 
want  of  sufficient  information  to  form 
a  belief  on  the  part  of  a  co-defendant 

id 

*  Appeal 

8.  The  dismission  by  the  Court  of  Ap- 
peals of  an  appeal  for  want  of  prose- 
cution, is  not  in  judgment  of  law,  an 
affirmance  of  the  judgment  appealed 
from.     Watson  v.  Unseen,  242 

9.  Hence  in  an  action  for  a  breach  of 
the  undertaking  given  on  the  appeal, 
an  averment  in  the  complaint  that  the 
judgment  was  affirmed  is  not  sustained 


by  the  admission  or  proof  that  the  ap- 
peal was  dismissed.  id. 

10.  The  undertaking  which  the  Code  re- 
quires upon  an  appeal  from  the  terms 
in  which  it  is  expressed,  cannot  be 
construed  as  broadly  as  the  bond 
which  the  R.  S.  required  to  be  given 
on  bringing  a  writ  of  error.  id. 

11.  It  is  limited  to  the  affirmance  of  the 
judgment,  and  a  judgment  is  not  af- 
firmed until  the  appellate  court  upon 
an  examination  of  its  merits,  has  by 
a  proper  sentence  declared  its  validi- 
ty, id 

12.  Although  no  security  is  required 
upon  an  appeal  from  an  order,  yet 
such  an  appeal  does  not  operate  as  a 
stay  of  proceedings— -when  a  stay  is 
desired,  until  the  determination  of  the 
appeal,  it  must  be  obtained  by  a  spe- 
cial order.    Bacon  v.  Beading,        622 

18.  Under  the  Code,  an  appeal  from  a 
judgment  though  accompanied  with 
a  proper  undertaking  for  the  payment 
of  the  judgment  and  the  costs  of  the 
appeal,  does  not  per  se  supersede  an 
execution  previously  levied  on  per- 
sonal property.  The  language  of  the 
Code,  as  to  the  effect  of  such  an  ap- 
peal, is  identical  with  that  of  the  Re- 
vised Statutes,  relative  to  the  effect 
of  an  appeal  from  a  decree  of  the 
Court  of  Chancery.  An  appeal  from 
the  latter,  and  the  giving  such  secu- 
rity, were  decided  by  that  court  not 
to  operate  as  a  supersedeas.  Cook  v. 
JMc&erson,  679 

See  Judgment,  8. 
Practice,  82. 

Arrest, 

14.  In  action  against  husband  and  wife, 
for  a  tort  committed  by  the  wife,  nei- 
ther can  be  arrested.   Anonymous,  618 

15.  A  defendant  who  has  been  arrested 
under  an  order  in  an  action  upon  con- 
tract and  has  not  been  bailed,  may 
move  to  vacate  the  order  at  any  time, 
before  he  has  been  charged  in  execu- 
tion.    WUmerding  v.  Moore,  645 

16.  The  undertaking  to  warrant  an  or- 
der of  arrest  must  in  all  eases  be  exe- 
cuted by  the  plaintiff,  except  where 
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the  plaintiff  it  *%flme  covert,  or  an  in- 
fant   JOchardton  v.  Craig,  666 

17.  A  partner  cannot  arrest  a  co-partner 
upon  the  allegation  of  a  fraudulent  re- 
moval of  partnership  property.  Cory 
v.  William*,  667 

18.  Semble, — That  when  an  aasignment 
made  by  a  debtor,  of  all  his  property, 
for  the  purpose  of  satisfying  particu- 
lar debts,  contains  no  provision  rela- 
tive to  a  possible  surplus,  the  omis- 
sion is  not  such  evidence  of  an  intent 
to  defraud  his  creditors  as  will  be 
deemed  sufficient  to  warrant  his  ar- 
rest    Spies  v.  Joel,  669 

19.  If  the  omission  is,  upon  such  an  ap- 
plication, evidence  at  all,  it  is  a  pre- 
sumption only  that  it  raises,  and  this 
presumption  is  conclusively  rebutted 
by  showing  that  the  preferred  debts 
exceeded  the  value  of  the  property. 

id. 

AUacftmenL 

20.  When  in  an  action  against  joint 
debtors  the  Superior  Court  has  ac- 
quired jurisdiction  by  the  service  of 
the  summons  upon  one  of  the  de- 
fendants, the  property  of  any  other 
defendant,  who  is  a  non-resident,  may 
be  attached  under  §  227  of  the  Code. 
Anon.,  662 

Bail 

21.  The  Court  may  in  the  exercise  of  its 
discretion  exonerate  bail  after  the 
lapse  of  more  than  20  days  from  the 
commencement  of  the  suit  against 
them.     Gilbert  v.  BuUdey,  668 


BiU  of  Exception*, 

See  Exceptions,  Ante. 

Bill  of  Particular*. 

22.  In  an  action  under  the  statute,  by 
the  representatives  of  a  deceased  per- 
son, deprived  of  life  through  the  al- 
leged negligence  of  the  defendants, 
to  recover  the  damages  occasioned  by 
his  death  to  his  widow  and  children, 
a  bill  of  particulars  cannot  properly 
be  required.  Murphy  v.  Kipp  & 
Brown,  669 


28.  It  would  be  unreasonable  to  re- 
quire the  plaintiff  in  such  actions, 
to  state  by  anticipation  all  the  items, 
and  the  amount  of  each,  that  the 
court  might  hold  would  properly  en- 
ter into  the  computation  of  damages. 

id 

24.  The  alleged  disposition  of  ordinary 
jurors,  to  give  extravagant  damages 
in  such  cases,  is  not  a  sufficient  reason 
for  granting  a  struck  jury.  id. 

26.  As  the  damages,  in  such  cases,  are 
limited  to  the  pecuniary  loss,  when, 
in  the  judgment  of  the  court,  they 
exceed  any  reasonable  estimate  of 
such  loss,  the  verdict  will  be  set  aside. 

id. 

Complaint 

26.  The  words,  "  any  instrument  for  the 
payment  of  money  only,"  in  §  152  of 
the  Code  of  1851,  mean  an  instrument 
which,  on  its  face,  is  evidence  of  the 
debt  which  is  claimed  to  be  due.  Al- 
der v.  Bloomingdale,  601 

27.  Hence,  when  not  only  the  instrument 
.    itselfj  but  extrinsic  facta,  are  necessary 

to  be  proved  to  enable  the  plaintiff  to 
recover,  the  existence  of  these  facts, 
as  constituting  in  part  the  cause  of 
action,  must  be  averred  in  the  com- 
plaint, id. 

28.  A  promissory  note,  in  a  suit  against 
an  endorser,  is  not  an  instrument  for 
the  payment  of  money  only,  since,  to 
enable  the  holder  to  recover,  a  regu- 
lar demand  of  payment  and  notice  of 
refusal  are  necessary  to  be  proved,  id. 

29.  Hence,  a  complaint  against  an  en- 
dorser containing  '  no  averment  of 
these  facts,  is  bad  upon  demurrer,    id. 

80.  A  complaint  seeking  damages  for 
the  breach  of  an  agreement,  may  also 
require,  that  an  agreement  in  writ- 
ing, relating  to  the  same  transaction, 
which  the  plaintiff  was  induced  to 
sign  by  fraud,  may  be  reformed,  so 
as  to  correspond  with  the  agreement 
set  forth,  of  which  the  breach  is  al- 
leged.   Jeroliman  v.  CoJien,  629 

81.  It  is  no  objection,  that  the  reforma- 
tion of  a  written  contract  is  a  matter' 
purely  of  equitable  cognisance,  since, 
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under  8  169  of  the  Code,  as  last 
amended,  legal  and  equitable  causes 
of  action,  when  they  arise  out  of  the 
same  transaction,  may  be  united,     id 


CotU. 

82.  On  a  demurrer  to  a  bill  in  equity  in 
the  Supreme  Court,  that  court  gave 
judgment  for  the  plaintiff  overruling 
the  demurrer  with  costs.    This  court 

,  reversed  that  judgment  The  Court 
of  Appeals  reversed  the  judgment  of 
this  court,  and  affirmed  that  of  the 
Supreme  Court  at  special  term,  "  with 
costs."  The  words  "with  costs"  in 
the  judgment  of  the  appellate  court, 
does  not,  in  such  a  case,  mean  the 
costs  of  that  court,  but  of  the  court 
below.  Bogardus  v.  RotendaU  Manfg. 
Co.,  592 

83.  Security  for  costs  cannot  be  required 
of  an  executor,  administrator,  or  trus- 
tee, under  §  817  of  the  Code,  as 
amended    in    the   session    of    1852, 

N  merely  upon  the  ground  that  the 
estate  which  he  represents  is  insol- 
vent    Darby,  Admr.  etc  v.  Gondii, 

599 

84.  The  power  given  to  the  court  of 
requiring  security  from  an  executor, 
Ac,  is  strictly  discretionary.  id 

86.  Where  the  claim  of  title  to  real 
property  arises  on  the  pleadings,  and 
the  plaintiff  recovers  a  verdict  he  is 
entitled  to  costs  of  course.  Nile*  v. 
Linddey,  610 

86.  If  the  defendant  puts  the  title  in 
issue  and  compels  the  plaintiff  to 
prepare  to  prove  it*  he  cannot  relieve 
nimself  from  the  liability,  by  admit- 
ting the  title  on  the  trial  id 

87.  The  only  evidence  that  can  be  re- 
ceived as  to  whether  or  not  "the  title 
came  in  question  at  the  trial,"  is  the 
certificate  of  the  judge  who  tried  the 
cause.  .  id 

88.  Suits  commenced  before  the  Code 
are  excepted  from  the  repeal  of  all 
former  statutes  in  relation  to  costs. 
Rich  v.  Huuon,  617 

U9.  In  such  suits  the  right  to  costs,  and 
the  amount  to  be  recovered,  depend 


upon  the  statutory  provisions  in  force 
wnen  the  Code  was  enacted — except 
in  relation  to  those  subsequent  pro- 
ceedings to  which  the  Code  may  ap- 
ply.    '  td 

40.  A  proceeding  in  a  suit  means  an  act 
necessary  to  be  done  to  attain  a  given 
end,  and  the  definition  neither  in- 
cludes the  right  to  recover  costs  nor 
the  amount  to  be  recovered.  id 

41.  The  plaintiff,  in  an  action  com- 
menced before  the  Code,  having  ob- 
tained a  verdict  for  $50  only,  held 
that  the  defendant,  under  the  R.  S.t 
was  entitled  to  recover  costs.         id 

42.  Held,  also,  that  no  judgment  for  the 
defendant  for  his  costs,  having  been 
entered  by  the  direction  of  the  judge 
who  tried  the  cause,  or  by  the  court* 
the  judgment  entered  was  irregular. 

id 

48.  Upon  an  appeal  from  an  order 
overruling  a  demurrer  only  $10  costs 
can  be  given.  Drummond  v.  Hut- 
son,  688 

44.  Where  a  verdict  is  taken  subject  to 
the  opinion  of  court  at  general  term 
upon  questions  of  law,  and  judgment 
in  the  meantime  is  suspended,  if  judg- 
ment is  rendered  upon  the  verdict,  the 
prevailing  party  is  not  entitled  to 
costs,  as  upon  an  appeal  from  a  judg- 
ment at  special  term,  Roosevelt  v. 
Brown,  642 

45.  Term  fees  not  allowed  for  subse- 
quent terms  after  a  cause  has  been 
referred.  651 

46.  The  items  of  costs,  as  adjusted  by 
the  clerk,  and  the  affidavit  of  dis- 
bursements, must  be  filed,  but  not 
incorporated  in  the  roll;  they  form 
no  part  of  it     Cook  v.  Dickereon, 

6?9 

47.  When  a  complaint  sets  up  a  note 
and  account*  and  the  defendant,  after 
setting  up  a  counter-claim  in  his  an- 
swer, serves  an  offer  that  the  plain- 
tiff may  take  judgment  for  a  sum 
named,  and  the  plaintiff  recovers  a 
verdict  less  in  amount  than  the  sum 
offered,  with  interest  from  the  time  of 
the  offer  to  the  date  of  the  verdict, 
he  must  pay  defendant's  costs  from 
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the  time  of  the  offer. 

Jacobi, 


T. 
694 


48-  An  offer,  made  in  that  stage  of  the 
cause,  its  acceptance,  and  entry  of 
judgment  thereon,  extinguish  the 
counter-claim.  ib. 

49.  The  provisions  of  the  R.  &  relative 
to  the  allowance  of  costs  to  defend- 
ants are  repealed.    Bulkeley  v.  Smith, 

-     704 

50.  In  actions  for  a  malicious  prosecu- 
tion against  several  defendants,  the 
allowance  of  costs  to  a  defendant,  who 
has  answered  separately  and  is  ac- 
quitted upon  the  trial,  rests  wholly 
in  the  discretion  of  the  court  id 

61.  It  is  not  imperative  on  the  court  to 
make  an'  order  compelling  a  non-re- 
sident plaintiff  to  file  security  for 
costs.    Florence  v.  BulkeUy,  706 

62.  When  the  application  is  not  made 
.  until  the  cause  has  been  referred  and 

noticed  for  hearing,  it  will  be  denied, 
as  unreasonably  delayed.  id 

68.  For  the  same  reason,  an  application 
on  the  part  of  the  plaintin;  which 
otherwise  would  have  been  granted, 
to  be  allowed  to  prosecute  in  formd 
panperu,  will  be  denied.  id 


JJtm%LTTtT» 

64.  Mere  irrelevancy  in  an  answer  is  not 
a  ground  of  demurrer. 

When  an  answer  containing  irrelevant 
matter  is  demurred  to,  if  it  contain  a 
valid  defence  which  may  be  separated 
from  the  irrelevant  matter,  the  de- 
murrer must  be  overruled.  WaUon 
v.  Simon,  242 

66.  The  Code,  as  amended  in  1862,  has 
not  substituted  an  order  for  a  judg- 
ment in  all  cases  where  a  demurrer  is 
sustained  or  overruled.    JPrummcnd 
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terposed  to  new  matter  in  an  answer, 
unless  such  new  matter  constitutes  a 
counterclaim.    Quin  v.  Chamber*,  678 

68.  Any  new  matter  set  up  as  a  defence, 
and  not  constituting  a  counter-claim, 
if  it  do  not  state  acts  sufficient  to 
constitute  a  defence,  may  be  stricken 
out  as  irrelevant,  or,  if  the  whole 
answer  consist  of  such  matter,  judg- 
ment maybe  granted  on  account  of 
the  frivolousness  of  the  answer.      id 


v.  Sutton, 


66.  The  decision  is  still  a  judgment, 
where  a  demurrer  to  the  whole  plead- 
ing is  sustained.  It  is  an  order  where 
the  demurrer  is  partial  id 


67.  A  demurrer,  since  the  Code  was 
amended  in  April,  1862,  cannot  be  in- 


69.  When  plaintifls  sue  in  a  name  which 
is  appropriate  to  a  corporate  body,  it 
is  not  necessary  to  aver  in  the  com- 
plaint that  they  are  a  corporation. 

A  demurrer  to  the  complaint  on  the 
ground  that  it  contains  no  such  aver- 
ment will  be  adjudged  frivolous. 

When  the  want  of  a  legal  capacity  to 
sue  does  not  appear  on  the  face  of 
the  complaint,  the  objection  must  be 
taken  in  an  answer;  it  cannot  be 
raised  by  a  demurrer.  Union  Mutual 
Int.  Co.  v.  Otgood  etal  707 

See  Actio*,  8. 


60.  The  provisions  of  the  Revised  Sta- 
tutes in  relation  to  a  discovery  of 
books,  papers,  ota,  have  not  been  su- 
perseded by  §  388  [sec  841  and  342] 
of  the  Code.  The  two  systems  may 
stand  together,  as  not  being  incon- 
sistent with  each  other,  either  as  to 
the  mode  of  making  a  discovery,  or 
the  powers  of  the  court,  if  a  discove- 
ry be  refused.  Hoyt  v.  Am.  Ex.  Bank, 

662 

61.  If  in  answer  to  an  order  for  discovery 
and  inspection,  or  for  sworn  copies  of 
books,  papers,  eta,  the  opposite  party 
denies  folly  and  explicitly  that  there 
are  any  such  entries,  books,  or  papers 
under  his  control,  that  is  an  end  of  the 
application.  He  cannot  be  subjected 
to  a  fishing  examination.  id 

62.  The  court  has  no  right,  under  the 
rules  adopted,  to  execute  the  power 
conferred  by  the  Revised  Statutes,  or 
under  the  Code,  to  direct  a  discovery 
to  be  made  by  appointing  a  referee 
to  ascertain  and  report,  whether  an 
order  directing  a  discovery  previously 
made  and  executedL  has  Seen  fully 
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complied  with;  and  that  the  referee 
have  power  to  examine  and  person- 
ally inspect  all  the  books,  papers,  and 
documents,  Ac,  and  to  examine  wit- 
nesses in  relation  thereto,  Ac.  id 

63.  On  the  return  being  made  to  the 
first  order,  the  petitioner,  if  he  deems 
it  insufficient,  should  apply  for  an  or- 
der that  the  opposite  party  show 
cause  at  a  certain  time  why  the  par- 
ticular deficiencies  or  omissions  al- 
leged should  not  be  supplied.  id 

64.  Where  no  complaint  has  been  filed, 
and  the  nature  of  the  relief  sought 
by  the  action  is  not  shown  by  affida- 
vit, the  merits  of  the  case  cannot  ap- 
pear, and  the  court  in  its  discretion 
should  not  compel,  the  production  of 
books.     KeeUr  v.  Duseiibury,         660 


Execution. 
See  Execution,  Ante. 


Filing. 

65.  Where  a  deposition  taken  de  bene 
esse  is  not  filed  within  ten  days,  as  di- 
rected by  the  statute,  the  court  may 
order  it  to  be  filed  nunc  pro  tune. 
Burdell  v.  Burdell,  625 


Injunction, 
See  Injunction,  Ante. 

Inquest 

66.  An  inquest  cannot  be  regularly 
taken  on  the  first  day  of  a  trial  term, 
unless  the  action  is  regularly  called 
upon  the  calendar.    Smith  v.  Brown, 

665 


Judgment 
See  Judgment,  Ante. 


Motions. 


67.  Upon  a  motion  to  dissolve  an  in- 
junction, granted  during  the  pendency 
of  an  action  under  the  last  clause  of 
219  of  the  Code,  the  only  question 


« 


to  be  considered  is  that  of  fraudulent 
intent     Brewster  v.  Hodges,  609 

68.  Affidavits  denying  the  debts  sworn 
to  by  the  plaintiff  cannot  properly  be 
received.  id 

69.  The  effect  of  the  temporary  injunc- 
tion that  can  alone  be  properly  grant- 
ed in  such  a  case,  is  not  to  restrain 
any  removal  or  disposition  whatever 
of  the  defendants'  property,  i>ut  only 
such  a  removal  or  disposition  with  the 
intent  to  defraud  creditors.  id 

70.  A  defendant  may,  in  all  cases,  move 
for  a  dismissal  of  the  complaint,  where 
the  plaintiff  neglects  to  bring  the 
cause  to  trial  according  to  the  course 
and  practice  of  the  court,  without 
being  himself  bound  to  notice  the 
cause  for  trial    Boy  v.  Thompson,  686 

71.  A  motion  to  strike  out  an  entire 
answer  as  frivolous  is  irregular.  The 
proper  motion  is  for  judgment  under 
§  247  of  the  Code.  Under  the  former 
practice  sham  and  frivolous  answers 
were  frequently  confounded,  but  they 
are  carefully  distinguished  by  the 
Code.  The  distinction  is  that  which 
is  stated  in  Brown  v.  Jenison  (8  Sand, 
a  C.  R.  732).     HuU  v.  Smith,         649 

72.  When  one  only  of  two  or  more  de- 
fences in  an  answer  is  alleged  to  be 
frivolous,  if  it  is  also  irrelevant  or  re- 
dundant, it  may  be  struck  out  under 
§  160;  but  when  it  is  merely  frivolous 
the  plaintiff  is  put  to  his  demurrer. 

id 

78.  A  notice  of  a  motion  cannot  be  so 
countermanded  by  the  party  who  has 
given  it,  as  to  deprive  the  opposite 
party  of  the  right  of  attending  on 
the  day  specified  and  having  the  mo- 
tion dismissed  with  costs.  Bates  v. 
Jainee,  668 


Proceedings  Supplementary  to  Execution, 

74.  The  judgment  debtor  may  be  cross- 
examined.     Leroy  v.  Halsey,  5S9 

75.  Under  §  292  of  the  Code,  a  judg- 
ment debtor,  residingout  of  the  city 
and  county  of  New  York,  cannot  be 
required  to  appear  before  a  judge  of 
the  Superior  Court  to  be  examined 

48 
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concerning  his  property,  after  the  .re- 
turn of  an  execution  unsatisfied,  not- 
withstanding the  judgment  was  re- 
covered in  that  court  In  such  a 
case,  the  order  can  only  be  made  by 
a  county  judge  of  the  county  where 
the  debtor  resides,  after  an  execution 
has  been  issued  to  that  county  and  re- 
turned unsatisfied;  and  the  order 
must  require  the  debtor  to  appear  in 
the  latter  county.  Hermnheim  v. 
Hooper,  594 

76.  Where,  on  examination,  supplement- 
ary to  execution,  it  appeared  that 
the  judgment  debtor  was  a  public 
carman,  was  a  house-holder,  and  had 
a  family  for  which  he  provided,  and 
had  "one  horse,  a  harness,  and  cart," 
held  that  they  were  exempt  from  exe- 
cution, and  came  within  the  definition 
of  the  word  team,  as  used  in  the  act 
of  1842,  ch.  157.  Harthouee  v.  Ri- 
ker*,  606 

77.  In  proceedings  supplementary  to  an 
execution,  an  order,  restraining  a  third 
person  from  disposing  of  property  of 
the  debtor,  cannot  be  made  until 
such  person  has  been  made  a  party 
to  the  proceeding.    King  v.  Tuska, 

635 

Hejerence. 

78.  When  a  Referee  reports  that  no- 
thing is  due  to  the  plaintiff,  and  it 
appears  from  his  report  that  the  case 
had  not  been  heard  before  him,  but 
that  his  decision  was  founded  upon 
the  default  in  appearance  of  the 
plaintiff  and  his  counsel  on  the  day 
appointed  for  a  hearing, — the  proper 
judgment  to  be  entered  is  a  dismissal 
of  the  complaint;  not  an  absolute 
judgment;  as  upon  a  verdict.  The 
judgment  ought  no  more  to  be  an  ab- 
solute bar  in  such  a  case,  than  in  that 
of  a  nonsuit  upon  a  trial  Salter  v. 
Malcolm,  596 

79.  A  fee  of  $10,  not  to  be  allowed  for 
each  time  that  a  cause  is  noticed  be- 
fore a  referee.    Anon,  596 

80.  There  maybe  a  reference  of  any 
specific  question  in  any  action  where 
the  taking  of  a  long  account  is  neces- 
sary.   Bowman  v.  Shelden,  607 

81.  An  attorney,  who  has   an  action 


finding  against  a  client  for  profes- 
sional services,  may  have  a  refer- 
ence for  the  purpose  of  ascertaining 
what  amount  of  compensation  he  is 
entitled  to,  as  attorney,  for  services 
and  disbursements  in  the  suits  which 
he  has  conducted  for  the  defendant 

id 

62.  The  reference  in  such  a  case  will  be 
analogous  to  the  former  practice,  in 
relation  to  the  taxation  of  costs, 
where  the  questions  of  retainer  and 
the  ultimate  right  of  the  attorney  to 
recover  are  reserved.  id 

68.  The  amount  thus  reported  will  not 
necessarily  be  the  limit  of  such  reco- 
very, id 

84.  Where  a  cause  involves  the  examin- 
ation of  a  long  account,  if  is  no  ob- 
jection to  a  motion  for  a  reference 
that  it  had  once  been  tried  by  a  jury. 
Brown  v.  Bradthaw,  635 

85.  When  a  reference  has  been  made 
of  a  cbllateral  matter,  in  order  to 
carry  a  iudgntmt  into  effect,  the  re- 
port of  the  referee  must  be  confirmed, 
upon  motion,  at  special  term.  Bel- 
mont v.  Smith,  675 

86.  When  exceptions  are  filed  to  the  re- 
port, they  must  be  heard,  not  as  a 
calendar  cause,  but  as  a  non-enume- 
rated motion.  id. 

87.  Regularly  no  exceptions  can  be 
filed,  not  founded  upon  objections 
taken  before  the  referee.  id. 

88.  An  affidavit  of  a  party  setting  forth 
the  proceedings  before  the  referee, 
cannot  be  received  as  the  ground  of 
a  motion  for  setting  aside  the  report 
A  special  report  of  the  evidence  must 
be  obtained  from  the  referee.  id. 


Remittitur. 

89.  A  remittitur  regularly  filed  in  the 
court  below,  will  not  Be  taken  off 
after  an  order  has  been  entered  to 
execute  the  judgment  of  the  appel- 
late court,  without  a  suggestion  from 
such  court,  that  the  remittitur  does 
not  conform  to  its  judgment,  or  has 
been  irregularly  issued.  Bogardus  v. 
JtotendaU  Manfy.  Co.,  592» 
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Svltntision  of  a  Controversy. 

90.  The  provision  in  the  R.  S.  (2  R.  S., 
§  87,  p.  309),  which  made  it  the  duty 
of  the  court!  in  which  a  judgment 
had  been  rendered  in  an  action  of 
ejectment,  to  vacate  the  same  and 
grant  a  new  trial  upon  the  application 
of  the  party  against  whom  the  judg- 
ment was  rendered,  is  applicable  to 
actions  for  the  recovery  of  real  pro- 
perty under  the  Code.  Lang  v. 
Ropke,  701 

91.  But  it  is  not  applicable,  when  the 
judgment  has  been  rendered  in  a  con- 
troversy, submitted  without  action 
by  the  agreement  of  the  parties. 
Code,  §  372. 

Not  only  is  such  a  proceeding  not  an 
action,  but  the  provision  in  the  R.  8., 
by  its  just  construction,  applies  only 
to  a  judgment  founded  on  the  ver- 
dict of  a  jury.  id 

92.  So  the  new  trial  which  the  R.  S.  di- 
rects to  be  granted  means  a  trial  by 
a  jury,  but  there  can  be  no  such  trial, 
when  the  controversy  has  been*  sub- 
mitted, since,  by  the  express  words  of 
the  Code,  the  case  must  then  be  heard 
and  determined  by  the  court  at  a  ge- 
neral term.  id 

93.  The  court  has  no  power  upon  a  mo- 
tion, to  release  either  of  the  parties 
from  the  legal  effect  of  their  submis- 
sion, so  as  to  enable  them  to  litigate 
before  a  jury,  the  facts  upon  which 
they  had  agreed.  id 

94.  When  a  fraud  or  mistake  is  alleged, 
the  court,  as  a  court  of  equity,  may 
have  power  to  vacate  the  submission 

'  and  the  judgment,  but  this  relief 
must  be  sought  in  a  suit  properly^  in- 
stituted for  that  purpose.  id 


Summons. 

95.  Where  the  action  is  against  an  at- 
torney for  an  account  of  moneys  col- 
lected by  him,  the  proper  notice  to 
be  inserted  in  the  summons  is  that 
prescribed  by  subdivision  2  in  §  129 
of  the  Code.     West  v.  Brewster,      647 

96.  The  complaint  in  such  a  case  need 
not  state  the  particulars  of  the  ac- 
count, nor  is  the  plaintiff  bound  to  fur- 


nish a  bill  of  particulars  unless  under 
a  special  order.  id 


Trial 

97.  The  rules  of  the  Supreme  Court,  re- 
lative to  proceedings  at  circuits,  apply 
to  the  trial  terms  of  the  Superior 
Court    Smith  v.  Brown,  665 


g 
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Before  the  Revised  Statutes  it  was 
settled  that  the  auctioneer,  in  public 
sales  of  property,  was  the  agent  of  the' 
buyer  and  seller,  and  the  Revised  Sta- 
tutes (2  R.  S.  185,  §  8, 9),  which  require 
the  note  or  memorandum  of  a  contract 
of  sale,  to  be  subscribed  by  the  party 
making  it,  or  his  authorized  agent,  is 
sufficiently  complied  with,  when  the 
entry  by  the  auctioneer  of  the  sale,  in 
which  tne  name  of  the  principal  ap- 
pears, is  signed  by  the  auctioneer  with 
his  own  name,  without  any  reference 
to  his  character  as  agent  The  in- 
tention to  bind  him,  and  not  the  auc- 
tioneer, is  plain,  and  makes  it  the 
contract  of  the  principal  Pinckney 
v.  Hagadorn,  89 

The  rule  of  law,  which  requires  an 
agent  to  sign  the  name  of  his  prin- 
cipal, in  the  execution  of  instruments, 
is  confined  to  writings  under  seal  id 

An  auctioneer,  upon  the  sale  of  real 
estate,  made  an  entry  in  his  book  of 
sales  of  the  name  of  the  seller  of  the 
property,  and  in  connexion  therewith 
a  description  of  the  property,  which 
consisted  of  five  lots,  which  were  sold 
at  the  sale  to  different  purchasers,  and 
the  entries  of  which  were  made  there- 
under, in  the  following  manner:  "1 
lot,  corner  of  Avenue  A,  to  W.  J. 
$2,010,"  underneath  which  were  en- 
tries of  the  sales  of  three  lots  immedi- 
ately adjoining,  and  then  the  follow- 
ing :  "  1  lot  next  adjoining;  J.  L.  P., 
$1,850."  Held,  that  the  entry,  in  the 
position  and  connexion  which  it  oo* 
cupied  in  the  sales  book,  signified  that 
J.  L.  P.  had  become  the  purchaser  of 
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that  lot,  and  sufficiently  indicated 
shat  he  was  the  highest  Didder,  and 
that  the  same  was  struck  off  to  him. 

id 

4.  Held  also,  that,  taken  in  connexion 
with  the  description  of  the  property 
contained  in  the  entry  of  sales,  it  was 
a  sufficient  identification  of  the  lot 
sold.  id 

5.  A  mis-description  in  the  first  name 
of  the  seller  does  not  invalidate  the 
contract  of  sale.  id 

6.  The  powers  of  an  auctioneer  are  limit- 
ed and  special.  But  where  the  terms 
of  sale  provided  that  ten  per  cent  of 
the  purchase  money  should  be  paid 
on  the  day  of  sale, 

Held,  that  the  auctioneer's  authority 
was  not  limited  to  receiving  it  on  that 
day  unless  previously  prohibited  by 
the  seller,  id 

7.  As  a  general  rule,  time  is  not  so  es- 
sential in  executory  contracts  for  the 
sale  of  land  as  to  work  a  forfeiture  on 
the  omission  to  pay  at  the  day  stipu- 
lated. And  until  tne  seller  does  some 
act  to  make  it  essential,  the  buyer  is 
at  liberty  to  pay  after  that  day.      id 

8.  The  words  "  at  the  time  of  sale,"  in 
§  4  tit  2  of  the  statute  of  frauds,  must 
be  strictly  construed,  and  mean  that 
the  memorandum  which  is  required 
to  be  made  by  an  auctioneer  shall  be 
made  eo  instanti  that  the  sale  is  com- 
pleted.    Oodet  v.  Cowdrey,  131 

9.  In  this  case,  the  price  of  the  goods  (a 
pair  of  horses)  sold  at  auction  exceed- 
ed |50,  and  tne  memorandum  of  the 
auctioneer  was  not  completed  by  the 
entry  of  the  name  of  the  person  on 
whose  account  the  sale  was  made  un- 
til some  hours  after  the  sale.  Held 
that,  from  the  want  of  a  sufficient 
memorandum  or  note  in  writing,  the 
contract  was  void.  id 

10.  When,  by  the  terms  of  the  contract, 
the  vendee  was  to  direct  at  what 
places  in  the  city  of  New  York 
coal  should  be  delivered;  the  desig- 
nation of  the  places  by  a  notice  to  the 
vendor  before  the  time  fixed  for  the 
delivery  of  the  coal,  is  a  condition 
precedent  to  his  obligation  to  make 
the  delivery.     We*  v.  Newton,     277 


1 1.  Hence,  in  an  action  claiming  dama- 
ges for  the  non-delivery  of  the  coal, 
unless  it  is  proved  that  the  requisite 
notice  was  given  in  due  time  to  the 
vendor,  the  plaintiff  must  be  non- 
suited, id. 

12.  Where  the  sale  and  delivery  of 
goods,  and  the  acceptance  by  the 
holder  of  the  promissory  note  of  a 
third  person  as  a  payment  in  full,  are 
simultaneous  acts,  the  presumption  of 
law  is,  that  the  payment  was  meant 
to  be  absolute  and  final.  Noel  v. 
Murray,  .  385 

18.  The  general  rule,  that  the  accept- 
ance by  a  creditor  of  the  bill  or  note 
of  a  third  person  does  not  operate, 
unless  by  an  express  agreement  of  the 

Sarties,  as  a  satisfaction  of  a  precedent 
ebt,  has   no   application  to  such  a 
case.  id 

14.  When  the  sale  and  the  delivery  of 
the  goods  are  simultaneous,  the  legal 
inference  is  that  the  acceptance  of  the 
note,  as  a  final  payment,  was  a  part 
of  the  agreement,  and  a  condition  of 
the  purchase.  id 

15.  If  a  receipt  then  given  by  the  sel- 
ler for  the  note,  expressing  it  to  have 
been  received  as  a  payment  in  full, 
maybe  contradicted  at  all,  it  can  only 
be  so,  by  proof  of  an  express  agree- 
ment that  it  should  be  held  only  as 
a  collateral  security.  id 


STOCK. 

1.  A'  person  who  in  good  faith  advances 
money  to  the  holder  of  a  certificate  of 
stock  to  which  a  power  of  attorney 
is  annexed,  which  is  expressed  to  be 
for  value  received,  and  on  its  face  is 
irrevocable,  although  the  power  is  in 
blank  as  to  the  name  of  the  attorney, 
acquires  by  the  delivery  to  him  as  col- 
lateral security  of  the  certificate  and 
power,  a  valid  title  against  the  per- 
son by  whom  the  power  was  executed, 
and  in  whose  name  the  stock  is  stand- 
ing.    Fatman  v.  Lobach,  854 

2.  The  lender  in  such  a  case  has  the 
right  to  believe  that  the  holder  of 
the  certificate  and  power  is  the  owner 
of  the  stock,  and  has  an  absolute  right 
to  hypothecate  as  well  as  to  sell  it 


INDEX. 


757 


8.  He  is  therefore  not  bound  to  surren- 
der the  certificate  and  power  to  the 
original  owner  of  the  stock,  unless 
upon  the  repayment  with  interest  of 
his  whole  advance,  although  such 
owner  may  have  satisfied  the  deljt 
for  which  he  had  himself  pledged  the 
stock.  •* 


U 


USURY. 
See  Pleading,  2,  8,  6. 


W 


•  WITNESS.     ' 

1.  A  witness  who,  for  a  valid  considera- 
tion, has  agreed  to  indemnify  the  de- 
fendant by  whom  he  is  called,  is  in- 
competent under  the  Code  "  as  a  per- 
son for  whose  immediate  benefit  the 
action  is  defended."  (Per  Bosworth 
and  Dot,  J. J.)  Catlin  v.  Hansen,  809 


2.  A  consistent  interpretation  must  be 
given  to  the  two  sections  in  the  Code 
(§§  848, 849),  that  which  declares  that 
"no  witness  shall  be  excluded  by  rea- 
son of  his  interest  in  the  event  of  the 
suit,"  and  that  which  excepts  from 
the  application  of  the  rule  those  who 
are  "parties  to  the  action,  or  for 
whose  immediate  benefit  it  is  prose- 
cuted or  defended."    (Dues,  J.)       id. 

8.  Semble — that  these  provisions  can 
only  be  reconciled  by  confining  the 
exceptions  from  the  general  rule  to 
those  who,  in  judgment  of  law,  are 
parties  to  the  suit  that  is,  as  parties 
on  the  record,  or  parties  in  interest 
(Duer,  J.)  id. 

4.  Those  only,  as  parties  in  interest,  are 
parties  to  the  suit,  who,  in  all  respects 
and  for  all  purposes,  will  be  concluded 
by  the  judgment  to  be  rendered. 
(Duer,  J.)  id. 

5.  The  examination  of  parties  as  wit- 
nesses, or  the  production  of  their 
books,  cannot  be  compelled,  under  the 
provisions  of  the  Revised  Statutes,  to 
perpetuate  testimony.  Keder  v.  Du- 
senbury,  860 


END  OF  VOL.  L 
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LITTLE  &  COMPANY, 

LAW  BOOKSELLERS  AND  PUBLISHERS, 

63  STATE  STREET,  ALBANY, 
Invite  the  attention  of  the  Legal  Profession  to  their  extensive  Stock  of 

LAW  BOOKS  AND  STATIONERY. 

For  Sale  on  Liberal  Terms. 


BECK'S  MEDICAL  JURISPRUDENCE.— Elements  of  Medical 

Jurisprudence,  by  Theodorio  Romeyn  Beck,  M.D.,  LL.D.,  and  John  B.  Beck,  M.D. 
Tenth  Edition ;  greatly  Enlarged  and  Improved.    2  vols. 

M  The  tenth  edition  of  this  invaluable  work  is  before  as.  Numerous  and  important  additions  will  be 
found  in  every  chapter.  It  contains  600  pages  more  than  the  edition  of  1885.  Nothing  that  we  could 
say,  in  regard  to  the  talents,  industry  and  nigh  character  of  the  distinguished  author  of  this  great  work, 
could  add  to  his  world-wide  reputation.  In  1888  and  1885,  two  editions  were  published  in  Albany,  where 
the  author  resides.  In  1888,  an  edition  was  published  in  Philadelphia ;  in  1825, 1829, 1880, 1888  and  1842, 
editions  of  this  work  were  published  in  London,  and  in  1827,  an  edition  was  printed  at  Weimar,  the 
Athens  of  Germany,  and  the  residence  of  Weiland,  Schiller  and  Goethe.  The  great  estimation  in  which 
the  labors  of  Dr.  T.  Romeyn  Beck  are  held  in  Europe  and  America,  is  well  deserved.  His  work  Is,  in 
our  opinion,  more  copious  and  more  valuable,  than  any  other  work  ever  published  on  the  subject  The 
present  edition  makes  its  appearance  in  a  style  quite  creditable  to  the  publishers."— Amor,  Law  Journal. 

"This  Treatise  has  had  an  extended  sale,  and  is  one  of  the  best  authorities  upon  the  subject  of  Medi- 
cal Jurisprudence.  *  It  embraces  all  that  is  really  useful  either  to  the  physician  or  the  lawyer.1  During 
the  successive  editions,  the  work  has  been  enlarged,  and  a  considerable  portion  of  the  fifth  American 
edition  was  re-written,  and  the  notes  of  the  English  Editors,  Dunlap  and  Darwall,  inserted.  It  was  first 
published  in  1828.  ana  from  that  time  to  the  present  there  have  been  seven  English  and  six  American 
editions."— Marvm'a  Legal  Bibliography. 

"  We  are  happy  to  announce  the  publication  of  the  new  edition  (the  tenth)  of  Professors  T.  B.  and  J. 
B.  Beck's  Elements  of  Medical  Jurisprudence.  It  is  admitted  to  be  the  most  elaborate  work  on  the  sub- 
ject in  our  language,  and  highly  creditable  to  our  professional  literature.  The  present  edition  has  been 
carefully  revised,  and  enlarged  by  numerous  and  important  additions  in  every  chapter."— Philadelphia 
Medical  News. 

COMSTOCK'S  REPORTS  of  New-York  Court  of  Appeals.— 

4  vols. 

These  Reports  commence  with  the  organization  of  this  Court — the  highest  in 
the  state  of  New-York  under  the  new  Constitution.  They  have  had  a  larger 
sale,  not  only  in  New-York,  but  in  other  states,  than  any  other  State  Reports 
published  in  the  Union. 

CONKLING'S  UNITED  STATES  ADMIRALTY;— The  Juris- 

diction,  Law,  Practice,  Pleadings  and  Forms  of  the  Court  of  Admiralty  of  the 
United  States.  By  the  Hon.  Alfred  Conkling,  United  States  Judge  of  the  North- 
ern District  of  New-York. 

*  *  *  *  « His  treatise  is  perspicuously  arranged,  fall,  complete  and  accurate.  The  first  part,  on 
jurisdiction,  treats  In  successive  chapters  of  the  extent  of  the  admiralty  Jurisdiction ; — claims  of  material- 
men ; — mariners1  wages ; — contracts  of  affreightment ; — bottomry  and  respondentia  bonds ; — pilotage ; 
— wharfage ; — agreements  of  consortship ; — survey  and  sale  of  ships ; — dispute  between  part  owners ; 
— possessory  and  petttorysoits;— sal  vage;— collision;— assaults,  beating,  false  imprisonment,  Ac  :— 
spoliation  and  damage.  The  second  part  is  on  practice;  and  this  is  the  most  interesting  and  valuable 
part  of  the  work.  It  la  thoroughly  digested,  the  authorities  well  collated,  and  the  rules  of  practice  clearly 
set  forth.  Besides  this,  the  author  has  prepared,  with  great  care,  a  collection  of  forms  and  precedents. 
This  supplies  a  great  delect.  Indeed,  as  the  author  says,  with  the  exception  of  precedents  for  the  libel 
and  answer,  no  such  collection,  pertaining  to  actions  in  the  admiralty,  has  hitherto  appeared  in  this 
country,  and  the  English  publications  hardly  deserve  the  name."— Law  Reporter. 

VAN  SANTVOORD'S  PLEADING,  under  the  Codes.— A  Trea- 

tise  on  the  Principles  of  Pleading  in  Civil  Actions,  under  the  new  Code  of 
Procedure,  in  one  volume,  octavo.  By  George  Van  Santvoord,  Counsellor  at 
Law.     (Nearly  ready.) 


2  LITTLE  *  COMPACT'S  CATALOGUE. 

CLINTON  &  SPENCER'S  NEW-YORK  DIGEST,— A  New 

Digest  of  the  Common  Law  and  Chancery  Bcports  of  the  State  of  Sew- York, 
from  their  commencement  to  die  present  time,  by  Geckos  W.  Gustos^  Ettp,  an  i 
Hon.  Johx  C  Srcrczs.     3  Tola, 

*The  testimony  of  the  profession  In  this  quarter  concurs  CBBretjand  «BMBiiiioariT,M«««eiafcrined, 
to  the  following  account  of  Mr.  Clinton-*  ItigeaL  Notwithstanding  it  iaefndes  the  oVeaanan  ia  uae  =3 
more  books  of  Reports  of  Common  Law  Cam,  and  some  99  Tohnaes  of  Chancery  Besom  more  t^xa 
are  contained  in  any  other  Itig**.  yet  sneh  is  the  condensation  of  the  matter  that  K  vm  be  lea*  btlty 
than  any  other ;  while  it  exhibit  more  clearly  and  distinctly  than  any  that  has  appeared,  and  as  fuZj  as 
any  lawyer  could  desire,  erery  decision  contained  in  the  121  Tetanies  digested.  Tfct  |*  accosap&hcd  *  y 
avoiding  the  repetition  of  whole  pages  of  the  same  identical  matter,  which  so  illslg.iiiis  the  other  ItigestA. 
and  so  rexes  the  reader;  and  by  omitting  the  rerbose  statements  of  the  fee*  of  the  eases,  wneafsue* 
statements  rather  obscure  than  illustrate  the  point  or  principle  decided. 

"The  following  notice  of  this  work  is  from  the  Commercial  Advertiser  written  by  a  gentleman  of  Ota 
profession  rally  qualified  to  judge  of  its  merits,  both  actual  and  com paiati re: 

u  *  We  announced  the  appearance  of  his  new  .Digest  a  lew  days  since,  but  had  not  then  green  it  each  aa 
examination  as  warranted  us  in  speaking  advisedly  of  Us  contents.  The  profession  hare  been  impattenily 
wailing  for  its  purification,  confident  that  the  author  would  not  Jeopard  his  high  reputation  in  the  pro l  b  - 
two  of  an  inferior  work.  It  is  the  only  Digest  which  comprises  all  the  decisions,  both  at  Law  and  in 
Equity,  of  the  serenl  Courts  of  tins  Stale.  In  respect  to  the  121  Toiumes  of  the  Reports  now  puhfished. 
it  occupies  the  same  rrlslton  which  Johnson^  Digest  did,  twenty-six  years  ago,  to  the  thirty-six  vahucp-s 
then  extant,  and  it  is  in  no  respect  Inferior  to  that  able  work.  A  critical  examination  of  ha  contents,  and 
a  practical  use  of  the  work,  enable  us  to  say  that,  in  many  particulars,  it  is  far  superior  to  meat  of  ia 
predecessors,  and  cannot  foil  to  meet  the  Just  expectations  of  the  legal  projpsaion 

"*  its  merits  consist  in  Ms  admirable  and  lucid  anangjement,  m  ito  condensation  a 
ceasary  repetition,  in  the  skill  and  Judgment  with  which  the  *  very  pith  and  marrow*  of  the  decision  is 
extracted,  and  in  the  terse  and  perspicuous  style  in  which  each  principle  is  staled. 

**  *  Borne  may  think  the  preparation  of  a  Digest  to  be  of  easy  accomplishment  by  any  Tyro  In  the  psusia- 
skm,  and  so  ft  would  if  nothing  were  used  but  the  Sffaaon  and  the  Reporter's  notes.  But  oae  compiled 
from  a  careful  and  original  examination  of  the  esses,  giving  (he  substance  of  the  cases,  giving  the  suN- 

stanee  of  the  decision  in  a  compact  form,  perspicuously  arranged,  is  a  work  that  requires  far  Ha *  ' 

aemevemeut  a  rare  combination  of  talents,  and  no  ordinary  share  of  legal  skQl  and  acumen. 

"  *  For  such  an  undertaking  the  author  of  the  present  Digest  Is  peculiarly  qualified.  With  a 

logical  and  decidedly  analytical,  he  dissects  each  case  into  ih\  elementary  parts,  delects  the  a 

of  distinction,  and  discriminates  between  the  extraneous  remarks  and  obtiu  dicta  too  often  indulged  in 

by  some  of  our  Judges,  and  the  exact  principle  involved  in  the  decision.    To  these  qualhValions  he  ad-is 
^ , ,._  . ..  _.,__«._._   _* '  *  heada,r 


•* 


the  patient  Industry  so  necessary  to  arrange  and  distribute,  under  appropriate  heads,  the  numerous  and 
multiform  adjudications  of  our  various  Courts  for  more  than  half  a  century. 

M  *  We  intended  to  notice  some  of  the  Titles  and  their  subdivisions  which  more  particularly  exhibit  the 
admirable  arrangement,  and  illustrate  the  excellence  of  the  work,  but  our  remarks  are  already  suAcienily 
extended.  The  members  of  the  Bar  will  purchase  it  and  know  bow  to  appreciate  its  merits.  It 
honest  and  successful  effort  to  contribute  something  of  Tame  to  the  literature  of  a  useful  and  ~ 
profession.'  "—Albany  State  Begieter. 


The  following  is  a  net  of  the  Toiumes  containing  the  decanons  of  which  this  work  is  a  Digest: 

Johnson^  Cases, S  volumes. 

Johnson's  Supreme  Court  Reports, SO  " 

Johnson's  Chancery  Reports, 7  ** 

Caine's  Reports, $  » 

Cairo's  Cases  in  Error, t  • 

Cowen's  Reports, 9  " 

Wendell's  Reports, **  «* 

llillls  Reports, 7  - 

Denlot  Reports, 5  u 

Barbour's  Supreme  Court  Reports, 8  M 

Barbour's  Chancery  Reports, 8  a                        ] 

Hopkins' Chancery  Reports, 1  «•                       i 

Paige's  Chancery  Reports, 11  u 

Bandford's  Superior  Court  Reports, 8  " 

Comstock^s  Court  of  Appeals  Reports, 4  " 

Hairs  Superior  Court  Report*, 9  u 

Clarke's  Vice-Chancery  Reports, 1  « 

Hoffman's  Vice-Chancery  Reports, 1  w 

Sandford's  Vice-Chancery  Reports, 4  a 

Bradford's  Surrogate  Reports, 1  « 

181       « 

HAYDEN'S  NEW-YORK  JUSTICE.— The  Law  and  Practice 

of  Justices  of  the  Peace,  in  their  Miscellaneous  Duties  and  Jurisdiction;  with 
200  Forms :  By  Hon.  Chester  Hayden. 

This  work  is  appropriated  to  the  miscellaneous  duties  of  a  Jusncs  or  tot  Psacbi  ;  and  seeks  to 
commend  itself  to  that  class  of  magistrates  in  particular,  and  In  general  to  all  who  desire  anaequaintanco 
with  their  own  relations,  as  Individuals  and  as  citizens  of  the  town  in  which  they  reside,  with  those  statu- 
tory prorisions  which  prescribe  and  regulate  the  duties  and  powers  of  Justices;  and  the  rights  and  privi- 
leges of  citizens  and  town  officers,  as  connected  with  those  powers  and  duties,  This  branch  of  the  law 
addresses  itself  most  immediately  to  the  interests  and  immunities  of  erery  citizen,  in  matters  which  are 
of  dally  occurrence  in  bis  town  and  neighborhood ;  and  should  therefore  be  understood  by  alL 

On  these  subjects,  the  work  is  believed  to  contain  all  that  is  essential  for  the  guidance  of  the  magistrate, 
and  for  the  Information  of  the  inquiring,  as  for  at  least,  as  authority  is  furnished  by  Statute  law,  and 
legal  decisions.  And  it  is  not  Its  least  point  of  value,  that  it  contains  over  tteo  hundred  practical  Jbi  wis 
wider  the  Codes  carefully  adapted  to  the  present  state  of  the  law,  and  to  erery  exigency  that  can  arise  in 
that  department  of  a  Justices' duty,  to  which  they  relate. 

SELDEN'S  REPORTS  of  New-York  Court  of  Appeals.— Vol.  I. 

(nearly  ready),  being  continuation  of  Comstock's  Report*. 


LITTLE  A  COMPARTS  CATALOGUE.  3 

LAW'S  UNITED  STATES  COURTS.— The  Jurisdiction  and 

Powers  of  the  United  States  Courts,  and  the  Boles  of  Practice  of  the  Supreme 
Court  of  the  United  States,  and  of  the  Circuit  and  District  Courts  in  Equity-  and 
Admiralty,  with  Notes  and  References;  and  an  Appendix,  containing  the  Orders 
of  the  High  Court  of  Chancery  of  England  in  force  in  1842,  and  the  new  Orders 
of  the  same  Court  of  1846,  and  the  times  and  places  of  holding  the  United  States 
Courts,  By  Stephen  D.  Law,  Counsellor  of  the  Supreme  Court  of  the  United 
States.     846  pages.    (Just  published.) 

The  following  letters  relating  to  this  work,  received  May— June,  1852,  will  best 
show  its  character  and  importance:—' 

"I  have  examined  the  work  with  a  good  deal  of  cars.  It  U  a  rery  useful  one,  well  arranged  and  well 
executed,  and  was  much  needed  in  the  profession.  .  For  I  have  often  had  occasion  to  witness  the 
embarrassment  and  difficulties  experienced  by  professional  gentlemen,  accustomed  to  practice  in  the  State 
Courts,  from  the  want  of  some  work  siring  them  a  condensed  and  clear  view  of  the  jurisdiction  and 
practice  of  the  Courts  of  the  United  States.  Tour  book  will  remove  that  difficulty  and  cannot  fail  to  be 
well  received."— Letter  from  the  Bon.  Soger  B.  Taney,  GMef Justice  of  the  Supreme  Court  of  the  United 
States. 

u  Having  looked  through  your  work,  we  are  of  the  opinion  that  It  will  be  found  a  valuable  compilation 
of  the  subjects  embraced. 

*  It  Includes  and  arranges  under  appropriate  heads  the  practice  of  the  Courts  of  the  United  States,  and 
other  matters  connected  with  the  practice,  which  can  be  found  in  no  other  work :  and  we  cannot  doubt 
that  it  will  be  a  useful  appendage  to  the  library  of  every  lawyer."— Letter  from  the  Bon.  John  McLean, 
Robert  a  Qrier,  John  Catron,  and  John  McKinley,  Associate  Justice*  of  the  Supreme  Court  qf  the 
United  States. 

"  I  have  received  your  volume  under  the  Rules  and  Practice  of  the  Courts  of  the  United  States.  I  thank 
you  for  it,  and  am  pleased  that  your  attention  has  been  called  to  the  subject  Such  a  work  was  much 
wanted.  I  do  not  doubt  that  it  will  attract  the  notice  of  our  professional  brethren  usefully  to  them  and 
gratifying  to  yourself— Letter  from  the  Hon.  James  M.  Wayne,  one  of  the  Associate  Justices  of  the  Su- 
premeCourt  of  the  United  States. 

"  Your  work  on  the  Jurisdiction  and  the  Rules  of  Practice  of  the  United  States  Courts  has  been  received 
and  examined.  1  well  know  the  labor  and  care  which  yon  have  bestowed  in  its  preparation,  to  make  it 
accurate  and  useful  to  the  profession.  My  examination  of  it  authorizes  me  to  express  the  opinion  that 
your  efforts  have  been  crowned  with  success.  As  the  line  of  jurisdiction  between  the  National  and  State 
Courts  is  therein  clearly  defined,  and  the  rules  of  practice  in  the  Federal  Courts  carefully  compiled,  it  will 
prove  equally  useful  to  the  practitioner  in  each.  Such  a  work  has  long  been  needed.  I  cheerfully  recom- 
mend it  to  the  attention  of  my  professional  brethren."— Letter  from  the  Hon.  B.  JL  GiUet,  late  Solicitor 
of  the  Treasury  of&e  United  States. 

"  Please  accept  my  thanks  for  your  excellent  Treatise  on  the  Jurisdiction  and  Powers  of  the  United 
States  Courts. 

UI  find,  on  perusing  it,  that  you  have  made  a  careful  examination  of  the  acts  of  Congress  and  decisions 
of  the  United  States  courts  relating  to  the  topics  embraced  in  the  work,  and  the  compilation  appears  to 
me  exceedingly  accurate,  and  comprehensive  enough  to  answer  the  purposes  you  had  in  view. 

u  It  cannot  fail  to  be  acceptable  and  important  to  the  profession,  placing  within  their  ready  command 
the  principles  and  rules  of  practice  governing  those  Courts,  and  with  which  few  of  the  Bar  can  mako 
themselves  familiar  without  embarrassing  researches,  to  be  made  at  the  time  the  knowledge  is  called  for." 
—Letter  from  the  Eon.  &  B.  Betts,  United  States  Judge  for  the  Southern  District  of  i/eir-  York. 

"  Tour  excellent  work  is  worthy  the  attention  of  each  member  of  the  profession,  and  should  be  found 
in  every  law  library."— Letter  from  the  Hon.  Andrew  T.  Judson,  United  States  Judge  for  the  District 
of  Connecticut. 

"  I  have  examined,  with  considerable  attention,  your  book  on  the  *  Jurisdiction  and  Powers  of  the  Uni- 
ted States  Courts,'  and  am  satisfied  it  is  a  work  of  great  convenience  to  the  profession.  It  brings  together 
and  arranges  appropriately,  materials  hitherto  widely  scattered,  and  will  frequently  save  the  practitioner 
the  very  great  labor  of  searching  through  the  various  Circuit  Court  and  other  Reports,  as  well  as  Rules 
and  Acts  of  Congress. 

<*  The  book  will  be  found  almost  indispensable  to  those  practicing  or  preparing  to  practice  In  the  United 
States  Courts,  and  frequently  convenient  for  reference  to  those  whose  practice  is  confined  to  the  State 
Courts."— Letter  from  Bon.  Amasa  J.  Parker,  one  of  the  Justices  of  the  Supreme  Court  of  New-  York, 

« I  have  looked  over  with  some  care  your  work  on  the  Jurisdiction,  Powers,  Practice,  Ac,  of  the  Courts 
of  the  United  States. 

« It  contains  a  very  large  amount  of  useful  matter  never  before  brought  together,  and  the  want  of  some 
such  coroprehenalYe  and  compendious  guide  is  the  principal  reason  why  a  great  majority  of  American 
Lawyers  nave  not  even  attempted  anything  like  acquaintance  with  the  laws  of  the  United  States  Govern- 
ment, and  the  mode  of  administering  them.  It  cannot  fail  to  be  a  very  useful  book  to  the  profession  in 
any  part  of  the  Union."— Letter  from  K  a  Benedict,  Esq.,  Auffior  qf  Benedict's  Admiralty  Practice. 

"I  had  the  gratification,  yesterday,  of  receiving  from  you  a  copy  of  your  work  on  the  Jurisdiction, 
Practice,  Ac,  of  the  United  States  Courts,  and  return  you  my  thanks  for  a  gift  which  will  afford  a 
valuable  accession  to  my  law  library. 

"  I  have  already  examined  the  work  with  some  attention,  and  am  well  satisfied  that  it  will  prove  of 
great  aid  to  practitioners  in  the  Federal  Courts."— Letter  from  the  Bon.  22.  R  Gilohriet,  U.  S.  District 
Judge  for  South  Carolina. 

u  It  is  printed  on  good  paper,  and  the  mechanical  part,  as  well  as  every  other  part,  appears  to  be  well 

and  accurately  executed.    A  work  of  the  kind  was  much  needed  by  the  profession ;  and  considering  the 

*  nature  and  fullness  of  the  compilation,  and  the  judicious  order  and  arrangement  of  the  different  subjects, 

it  must  form  a  convenient  and  useful  book  of  reference,  and  prove  a  valuable  acquisition  both  to  the 

bench  and  the  bar."— Letter  from  the  Bon.  Samuel  Prentiss,  U.  S.  District  Judge  for  Vermont. 

"I  take  pleasure  in  making  my  acknowledgments  to  you  for  the  very  acceptable  present  of  a  codt  of 
The  Jurisdiction  and  Powers  of  the  United  States  Conns.  Vi 

"From  the  examination  I  have  been  able  to  give  it,  I  am  persuaded  that  It  cannot  fail  to  be  of  great 
value,  not  only  to  myself,  but  also  to  the  American  bar  generally,  to  whose  business  and  practice  it  is 
weUsaited*"— Letter  frvm  the  Hon,  John  C.  NicoU,  U,  £  Pietrld  Judge  for  Georgia. 
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"From  a  hasty  glance  at  its  arrangement  and  contents,  I  think  it  mint  prove  highly  useful  to  the 
protoBfAoTL*— Letter  from  the  Son.  Benjamin  F.  B\sUer,formerly  Attorney-General  of  the  United  State*. 

u  It  is  a  book  much  needed  by  the  profession.  The  plan  of  the  wort  cannot  be  too  highly  recommended. 
It  brings  together,  so  as  to  be  seen  at  a  single  glanee,  not  the  speculation  of  a  theoretical  thinker  merely, 
but  the  precise  language  employed  by  the  National  Legislature,  and  the  exact  interpretation  of  that 
language  in  the  very  words  or  Judicial  decisions. 

"The  Rules  of  our  Courts,  and  the  Orders  of  the  English  Chancery,  form  a  Tamable  appendix. 

M  To  that  portion  of  the  profession  who  have  not  at  command  large  libraries,  the  work  is  invaluable, 
and  to  those  who  have,  it  will  be  exceedingly  useful,  as  a  means  of  saying  mat  research  and  labor, 
which  you  hare  already  bestowed  on  the  subject,  and  the  results  of  which  are  so  perspicuously  presented 
in  this  volume."— Letter  from  the  Hon.  Ogaen  Hoffman,  of  New-  Tort,  formerly  Untied  State*  District 
Attorney. 

"  Knowing  from  a  painful  experience  of  three  years,  the  confused  condition  in  which  the  Acts  of  Con- 
gress are  now  to  be  found,  not  only  in  relation  to  the  subjects  of  your  special  investigation,  but  to  many, 
If  not  most  other  subjects  of  Federal  Jurisdiction.  I  looked  over  your  book  with  much  interest 

M  As  to  its  exact  accuracy,  I  have  not  yet  had  time  to  form  an  opinion,  but  of  its  usefulness  and  con- 
venience, I  have  no  doubt  whatever.  The  bringing  together  of  various  Statutes  of  the  United  States  in 
relation  to  cognate  subjects,  with  a  dear  and  copious  index  to  the  whole,  and  appending  thereto  the  orders 
of  the  English  High  Court  of  Chancery,  entitle  you  to  the  thanks  and  patronage  of  the  Bar." — Letter 
from  the  LTon.  J.Preseott  Ball,  United  States  Attorney  for  the  Southern  District  qf  New- York. 

u  Your  favor  of  April  reached  me,  with  a  copy  of  your  very  valuable  work  on  the  Jurisdiction  and 
Powers  of  the  United  States  Courts,  Ac 

"  On  looking  over  the  work,  I  find  it  filled  with  the  most  valuable  matter,  and  such  as  must  be  useful  in 
the  highest  degree,  to  every  practicing  lawyer,  particularly  in  the  great  commercial  cUtes.*— Letter  from 
the  Bon.  Thomas  J.  Darant,  late  United  States  Attorney  for  Louisiana. 

*  I  am  fully  of  the  opinion,  that  it  is  precisely  such  a  work  as  has  been  long  wanted,  and  that  it  will 
prove  to  be  not  merely  a  convenient  but  a  necessary  book  of  reference  for  the  practitioner  in  the  Federal 
Courts. 

u  Sargeant'B  Constitutional  Law,  published  m  1882,  is  the  only  book,  within  my  knowledge,  in  anyway 
similar  to  this,  and  had  that  been  attempted  on  the  same  plan  with  yours,  the  progress  made  in  judicial 
proceedings  within  the  last  thirty  years  has  developed  such  an  additional  amount  of  material,  of  which 
you  have  availed  yourself,  that  this  work,  even  In  that  case,  must  be  vastly  more  valuable. 

44 1  have  no  doubt  It  will  bo  found  a  useful  and  important  addition  to  the  Law  library."— Letter  Jrom 
the  Hon.  Matthew  Barney,  United  States  District  Judge  for  New-Batnpshire. 

RULES  OF  THE  COURTS.— Amendments  to  New-York  Code, 

Terms  and  Circuits,  and  other  Law  Pamphlets  published  from  time  to  time,  as 
the  wants  of  the  Profession  seem  to  require. 

SANDFORD'S  REPORTS.— Reports  of  the  New-York  Superior 

Court.    4  vols. 

SESSION  LAWS  OF  NEW-YORK— from  1818  inclusive,  to 

1852  inclusive. 

PAIGE'S  CHANCERY  REPORTS.     Vol.  XL— This  volume 

completes  Paige's  Chancery  Reports. 

WHITTAKER'S  NEW-YORK  PRACTICE,  under  the  Code.— 

Practice,  and  Pleadings  under  the  Codes,  original  and  amended,  with  an  Appendix 
of  Forms — with  additions,  embodying  in  the  text  the  whole  of  the  changes 
effected  by  the  Revised  Rules.  By  Hjenby  Whtttakkb,  Counsellor  at  Law.  885 
pages. 

This  work  contains  as  complete  an  epitome  of  the  Practice,  as  settled  upon  that 
revision,  as  can  be  given  either  now  or  at  any  future  period,  until  further  action 
of  the  Legislature,  or  of  the  Judiciary  in  1864 

My  dsab  Sib, 

I  am,  unexpectedly,  compelled  to  be  absent  from  the  United  States  for  a  couple  of  months,  which  I 
the  more  regret,  as  it  prevents  me  from  taking  an  active  part  in  the  publication  and  circulation  of  your 
new  book  of  practice  under  the  present  Code.  Having  examined  it  thoroughly,  whilst  it  was  in  the  pro- 
gress of  completion,  I  can  speak  understandlngly  of  its  merits.  It  is  much  needed  at  present,  and  will,  I 
feel  sanguine,  answer  all  the  purposes  for  which  it  was  intended.  I  shall,  most  cheerfully,  recommend  it 
to  all  my  personal  friends  at  Che  Bar. 

Truly  yours,  N.  DANE  ELLINGWOOD. 

New-York,  4th  May,  1852. 
To  Hjeney  Whittakeu,  Esq. 

Having  examined  Mr.  Whlttakert  manuscript,  I  concur  in  Mr.  EUingwooxPs  opinion  of  its  merits, 
and  cordially  recommend  it  to  the  profession. 

EOBT.  J.  DILLON. 

I  have  oxamined  886  pages  of  Mr.  Whittakerto  new  book  of  practice  under  the  Code,  and  I  very 
cheerfully  give  to  it  my  cordial  approval,  and  strongly  recommend  it  to  members  of  the  profession, 
throughout  the  State,  as  an  excellent  and  thorough  guide  through  the  complexities  of  the  new  system. 

Mr.  Whittakcr  had  his  office  with  me  for  some  time,  and  I  can  speak  knowingly  of  his  excellent  and 
extensive-  knowledge  of  the  general  principles  of  law,  and  of  the  accuracy  and  precision  of  his  mind.  I 
have  not  a  doubt  of  the  excellence  and  success  of  the  work. 

J.  W.  GEKAIp. 

Now- York,  Juno  9th,  1869. 
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Espinasse  on  P  anal  Actions. 
Esplnasse's  Nisi  Pitas,  9  vols. 
Espinasse^  Be]  wrts,  6  vols. 

P 

Fearne  on  Contingent  Remainders. 

Federalist. 

Fell  on  Mercantile  Guaranty. 

Field's  Analysis  of  Blaekstone. 

Fitzherbertfs  Natura  Brevium. 

Florida  Beports. 

Fonblanque'B  Equity,  9  vols,,  new  edition  with 

Notes,  by  LaussaL 

Foster's  Crown  Law.  

FOSTER'S  NEW-HAMPSHIRE  REPORTS,  vol 

I.,  Just  published. 
Francis'  Maxims  in  Equity,  by  Henlng. 

G 

GaUison'S  Circuit  Court  Beports,  9  vols. 
Georgia  Beports. 
Gilbert  on  Devises. 


■E 


GObert  on  Ejectment. 
Gilbert  on  Bents. 

Gilberts  Cases  in  Law  and  Equity 
Gilbert's  Common  Pleas. 
Gilbert's  Distress  and  Replevin. 
Gilbert's  Evidence. 

Gilpin's  Beports  (Decisions  of  Judge  HopUnson). 
Gordon's  Digest  of  Luwb  of  United  States,  new  ed. 
Gordon's  Digest  of  Bevenue  Laws. 
Gould's  Pleading.  9d  edition.         _ 
Gow  on  Partnership.  * 

Graham  on  New  Trials. 

Graham's  Practice  of  the  Supreme  Court  of  N.  York. 
Greenlngto  Attorneys'  Forms. 
GREENLEAF  ON  EVIDENCE.  9  vols. 
GBEENLEAF  ON  EVIDENCE,  voL  8  (in  press). 
GREENLEAF'S  CRUISE  ON  REAL  PROPER- 
TY, 8  vols. 
GreenleaTs  Overruled  Oases,  new  edition. 
GREENLEAF'S  REPORTS,  9  vols. 
Greeley's  Equity  Evidence,  Notes  by  Calvert 
GrUth'B  Law  Register,  9  vols. 
Q  rim's  Essay. 

H 

Hale's  History  of  the  Common  Law. 

Hale's  Pleas  of  the  Crown,  9  vols. 

Hall  on  Maritime  Loans. 

Hatfs  Admiralty  Practice. 

Hall's  Reports  of  the  Superior  Court  of  New-York. 
2  vols. 

Halsted'S  Digest  of  New-Jersey  Beports. 

Halsted'S  New-Jersey  Beports,  7  vols. 

Hammond  on  Parties  to  Action. 

Hammond's  Treatise  on  Nisi  Prius. 

Harare's  Beports. 

Hare  on  the  Discovery  of  Evidence  by  BUI  and  An- 
swer in  Equity,  188T. 

Harrison's  Chancery,  9  vols. 

Harrison's  Digest,  6  vols. 

Harrison's  Digested  Index,  8  vote. 

Harris'  Pennsylvania  Peporta,  5  vols. 

Hawkins*  Pleas  of  the  Crown.  9  vols. 

HAYDENB  N.  Y.  JUSTICE,  under  the  Code. 

Hlghmore  on  Lunacy. 

Hlfiiard  on  Insurance. 

HUliard  on  Real  Property,  9  vols. 

Hilliard'B  Abridgment,  9  vote. 

HID  on  Trustees. 

Hill's  New-York  Beports,  7  vols. 

Hinders  Practice  in  Chancery. 

Hobarfs  Beports,  by  Williams. 

Hoffman's  Legal  Study,  9  vols,  new  edn\,  enlarged. 

Hoffman's  Master  in  Chancery. 

Hoffman's  New- York  Chancery  Practice,  9  rota. 

Holt's  Law  of  LibeL 

Hopkins'  Chancery  Reports. 

Hovenden  on  Frauds,  9  vols. 

Hovenden's  Supplement  to  Vesey,  Jr.,  9  vols. 

Howard's  Practice  Reports,  8  rots. 

Howard's  Supreme  Court  u .  States  Beports,  19  vols . 

Howell's  State  Trials. 

Hughes  on  Insurance. 


Illinois  Beports. 

Indiana  Beports. 

IngersoTB  Digest  of  Laws  of  United  States. 

IngersoVs  Translation  of  Boons  on  Insurance. 

Iowa  Beporta. 


Jacob  and  Walker's  Chancery  Beports. 

Jacohsen'S  Sea  Laws. 

Jacob's  Law  Dictionary. 

JABMAN  ON  WILLS.  9  vols. 

Jeremy*s  Equity  Jurisdiction  of  the  Court  of  Chan- 

oery. 
Johnson's  Digest  of  New-York  Beports  and  Sup- 

plemenL8  vols. 
Johnson's  New- York  Cases,  8  vols.,  new  edition. 
Johnson's  New-York  Chancery  Beports,  7  vols,  la 

8  vols. 
Johnson's  New-York  Beporta.  90  vols,  new  edition. 
Jones  on  Bailments,  new  edition. 
Jones*  Pennsylvania  Beports,  9  vols. 
Juryman's  Guide. 
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K 

Kelyngto  Reports. 

Kent's  Commentaries,  4  vols.,  7th  edition. 

Kentucky  Reports. 

Kinnie'S  Law  Compendium. 

Kyd  on  Awards. 


Lawes  on  Chaffer  Parties. 

Lawes  on  Pleading  in  Assumpsit 

Law  Library,  74  Tola. 

Law  of  Bailments,  by  Jones. 

Law  of  Carriers,  by  Jeremy. 

Law  of  Fixtures,  by  Amos  &  Ferard. 

Law  of  Lien,  by  Whittaker. 

Law  of  Patents,  by  Fessenden. 

Law  of  Patents,  by  Phillips. 

Law  of  Slavery,  by  Wheeler. 

La  w  Reporter. 

LAW8  JTJBIBDIOTION  AND  PRACTICE  OF 
THE  UNITED  STATES  COURTS. 

Laws  of  United  States,  by  Story,  4  Tola. 

Laws  of  United  States,  9  vols.,  Biorenls  edition. 

Lawyer's  Common  Place  Book. 

Leach's  Crown  Law. 

Leading  Cases  In  Equity.  Notes  by  Hare  and  Wal- 
lace.   New  edition.    8  rols. 

Lewis'  Criminal  Law. 

Lex  Meroatoria  Americana. 

Lilly's  Entries,  9  vols. 

Livermore  on  Agency.  9  vols. 

Livingston's  Law  Register,  new  edition. 

Livingston's  Penal  Code  of  Louisiana. 

Lockwood's  Reversed  Oases. 

Loflfs  Reports. 

Long  on  Sales. 

Tunisians  Reports. 

Lovelass  on  Wills,  dec. 

M 

MacnaDy's  Evidence,  9  vols. 
Haddock*  Chancery  Practice,  9  vols. 
Haddock's  Chancery  Reports,  6  vols. 
Maine  Reports. 

Manning's  Digest  of  Nisi  Prins  Reports. 
Marvin's  Legal  Bibliography. 
Maryland  Reports. 
Mason's  Circuit  Court  Reports,  6  vols. 
Massachusetts  Reports,  17  vols. 
Matthews  on  Presumptive  Evidence. 
Manle  and  Selwynto  Reports,  6  vols. 
Maxims  in  Law  and  Equity,  by  Hening. 
McCord's  8.  C.  Reports,  4  vols. 
Meeson  &  Welsbyv  Reports,  16  vols. 
MerivalCs  Chancery  Reports,  8  vols. 
Metcalfs  Massachusetts  Reports,  18  vols. 
Michigan  Reports. 
MlnoA  Massachusetts  Digest,  1  voL 
Minors  Digest  (Supplement),  1  voL 
Mississippi  Reports. 
Missouri  Reports. 

Mltford's  Pleadings,  new  edition,  by  Edwards,  1888. 
Montagu  on  Lien. 
Montagu  on  Partnership,  9  vols.  • 
Montagu  on  Set-Oft 
Montelore'B  Notarial  Precedents. 
Moore's  Index  to  Term  Reports,  9  vols. 
Mosely's  Chancery  Reports. 
Moulton's  Chancery  Practice  of  the  State  of  New- 
York,  8  vols. 

N 

New  Hampshire  Reports. 

New  Jersey  Reports. 

Newland  on  Contracts. 

Newlandls  Chancery  Practice,  9  vols. 

Norris  Peake's  Evidence. 

North  Carolina  Reports. 

Noyte  Maxims,  by  W.  W.  Hening. 

o 

Ohio  Reports,  20  vols. 
Oliver's  American  Precedents. 
Oliver's  Law  Summary. 


Oliver's  Practical  conveyancer. 
Opinions  of  Attorney  General. 


Paige's  Chancery  Reports,  11  vols. 

Paine  and  Duero  Practice,  9  vols. 

Fame's  Circuit  Court,  United  States  Reports. 

Paley  on  Agency,  by  Dunlap. 

Park  on  Insurance. 

Park's  Law  of  Dower. 

Peake's  Evidence,  by  Norris. 

Peake's  Evidence,  by  Randall. 

Peere  Williams'  Chancery  Reports,  8  vols. 

Pennsylvania  Reports. 

Peters'  Admiralty  Reports,  9  vols. 

Peters'  Circuit  Court  United  States  Reports. 

Peters'  condensed  United  States  Reports,  6  vols. 

Peters'  United  States  Supreme  Court  Reports,  16  v. 

PhilUps' Digest  of  Pickering's  Reports. 

Phillips  on  Evidence,  new  edition,  5  vols. 

Phillips  on  Insurance,  9  vols. 

Phillips  on  Patents. 

Pickering's  Massachusetts  Reports,  94  vols. 

Piatt  on  Leases,  9  vols. 

Pothter  on  Contract  of  Sale. 

Pothier  on  Obligations,  by  Evans,  9  vols. 

Powell  on  Contracts. 

Powell  on  Devizes. 

Powell  on  Mortgages,  by  Coventry,  8  vols. 

Powell  on  Powers. 

Precedents  in  Chancery. 

Preston  on  Abstracts  of  Title,  8  vote,  in  9. 

Preston  on  Estates,  9  vols.  In  1. 

Preston  on  Legacies,  1  voL 

Pilchard's  Admiralty  Digest 

R 

Rawle  on  Covenants  for  Title. 

Rawle  on  the  Constitution  of  the  United  States. 

Ray's  Medical  Jurisprudence. 

Reeve  on  Descents. 

Reeve's  Domestic  Relations,  new  edition. 

Reeve's  English  Law,  4  vols. 

Revised  Laws  of  New- York,  1819, 9  veto. 

Revised  Statutes  of  New-York,  8  vols. 

Rhode  Island  Reports. 

Roberts  on  Frauds,  new  edition. 

Roberts  on  Fraudulent  Conveyancing. 

Roberts  on  Wills  and  Codicils,  9  vols? 

Robinson's  Admiralty  Reports,  6  vols. 

Roper  on  Law  of  Husband  and  Wile,  9  rols. 

Roper  on  Legacies,  9  vote. 

Roper  on  Wills. 

Roscoe  on  Civil  Evidence. 

Roscoe  on  Criminal  Evidence. 

Rules  of  the  Court  of  Appeals. 

Rules  of  the  Superior  Court. 

Rules  of  the  Supreme  Court 

Rules  of  the  United  States  Circuit  Court. 

Russell  on  Crimes  and  Misdemeanors,  9  vols. 

Russell's  Chancery  Reports. 

Rutherford's  Institutes,  new  edition. 

S      , 

SalkeWs  Reports,  by  Evans,  8  vols. 

Sanders  on  Uses  and  Trusts. 

BANDFORD'S  REPORTS  OF  THE  NEW-YORK 

SUPERIOR  COURT,  4  vols.    J",ru3,w  xu** 
Saunders  on  Pleadings  and  Evidence,  8  vols.,  new 

edition.  ~"" 

Saunders'  Reports,  by  Williams  and  Patterson,  8 
vols.  * 

Beaton's  Forms  of  Decrees  in  Equity. 

Sedgwick's  Measure  of  Damages,  new  edition. 

SEfbEN'B  REPORTS  NETWORK  COURT  OF 
APPEALS,  voL  1. 

SeDon's  Practice  Courts  of  K.  B.  and  0.  P.,  9  vols. 

Selwyn's  Nisi  Prlus,  by  Wheaton  and  Wharton,  9  v. 

Sergeant  and  Lowbert  English  Common  Law  Re- 
porter, condensed. 

Sergeant  on  Constitutional  Law. 

Session  Laws  of  New-York. 

Sheppardto  Touchstone,  8  vols,  in  two. 

Smith's  Chancery  Practice. 

Smith's  Commentary  on  Constitutional  and  Statutory 
Construction. 

Smith's  Constitutional  Law. 
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Smith's  Law  of  Contracts. 

Smith's  Leading  Cases,  new  edition,  9  rota. 

Booth  Carolina  Reports. 

Bpencefe  Equitable  Jurisprudence,  3  rota. 

Startle  on  Criminal  Pleading. 

Btarlde  on  Evidence,  8  rob.,  new  edition. 

Starkie  on  Blander,  new  edition. 

StaTUefe  Nisi  Prlna  Reports,  2  rota. 

Statutes  at  Large  of  United  States,  9  vols,  and  In- 
dex. 

Stearns  on  Real  Actions,  new  edition. 

Stephens*  Nisi  Prius. 

Stephens  on  Civil  Pleading,  new  edition. 

Stephens  on  Pleading. 

Stevens  and  Benecle  on  Marine  Insurance,  by 
Phillips. 

Stevens  on  Average. 

STORY  ON  AGENCY. 

STORY  ON  BAILMENT. 

STORY  ON  BULB  OF  EXCHANGE. 

STORY  ON  CONFLICT  OF  LAWS. 

STORY  ON  LAW  OF  CONTRACTS.  . 

BTORY  ON  PARTNERSHIP. 

STORY  ON  PROMISSORY  NOTES. 

STORY  ON  SALES.  

STORY  ON  THE  CONSTITUTION,  3  vols.,  new 
edition.         

STORY'S  CIRCUIT  COURT  REPORTS. 

STORY'S  EQUITY  JURISPRUDENCE. 

STORY'S  EQUITY  PLEADINGS. 

Star's  Pleadings,  by  Oliver. 

Study  of  the  Law. 

Bugden  on  Towers. 

Bugden  on  the  Law  of  Vendors,  3  vouk,  Imp.  edition. 

Sullivan's  Lectures  on  Feudal  Law,  9  vols. 

Sumner's  Circuit  Court  Reports,  conk  of  Mason. 

Supplement  to  Vesey,  Jr's.  Reports,  by  Hovendon, 
9  vols. 

Bwanstonls  Chancery  Reports,  8  vols. 

Swift  on  Evidence. 

Swift's  Digest,  9  vols. 

Swineburne  on  Wills,  8  vols. 


Taunton's  Reports,  8  vols. 
Taylor's  Landlord  and  Tenant 

Taylor's  Law  Glossary. 

Taylor's  Precedents  of  Wills. 

Tennessee  Reports. 

Texas  Reports. 

Theory  of  Common  Law. 

Thomas'  Coke  upon  Littleton,  8  vols. 

Tldd's  Appendix,  by  Caines. 

Tldd's  Practice,  8  vols. 

TUllnghast's  Forms. 

Toller*  Law  of  Executors,  new  edition. 

Tomlm's  Index  to  Crown  Law. 

Toman's  Law  Die 

Trial 

Trial  of  Judge  Peek. 

Trial  of  Robert  M.  Goodwin. 

Trials  of  Smith  and  Ogden. 


tin's  Law  Dictionary,  by  Granger.  8  vols.,  1888. 
of  Aaron  Burr  for  Treason,  9  vols. 


u 

UNITED  STATES  DIGEST,  8  vols. 


UNITED  STATES  DIGEST  SUPPLEMENT,  f 
vols.  

UNITED  STATES  DIGEST  TABLE  OF  CA- 
SES, IvoL 

UNITED  STATES  DIGEST  ANNUAL,  ft*  18*7, 
1848, 1848, 1800, 4  vols. 

UNITED  STATES  DIGEST  ANNUAL,  for  1861 

uWeoTsTATES  EQUITY  DIGEST,  9  vols. 

United  States  Session  Laws. 

United  States  Statutes  at  Large,  9  vol*,  and  Index. 


Tan  Heyfhuysen*  Equity  Draftsman,  new  edition, 

by  Hughes,  1887. 
VAN    SANTYOORD'S    PLEADING    UNDER 

THE  CODES  (nearly  ready). 
Vatters  Law  of  Nations,  by  Chttty,  new  edition. 
Vermont  Reports. 

Vernon's  Chancery  Reports,  by  Rathby,  9  vols. 
Vesey  and  Beames'  Chancery  Reports,  8  vols,  in  ft. 
VESEY,  JR'S-  CHANCERY  REPORTS,  90  vols. 
Vesey,  Sen's.,  Chancery  Reports,  9  vols. 
Virginia  Reports. 

w 

Wallace's  Reports. 

Ware's  Reports. 

Warren's  Law  Studies. 

Washington's  Reports  Circuit  Conrt.United  States, 
4  vols. 

Welsley  Hnrlston  and  Gordon's  English  Exchequer 
Reports,  6  vols. 

Wendell's  Digest 

Wendell's  Reports  (eonttaraation  of  Oowen),  96  vote. 

Wentworth  on  Executors. 

Wentworth's  Index  to  da 

Wentworth's  Pleadings,  10  vols. 

Wharton's  Criminal  Law,  new  edition. 

Wharton's  Law  Dictionary. 

Wharton's  Precedent  of  Indictments. 

Wharton's  Reports. 

Wheaton  on  Captures. 

Wheaton'S  Digest,  9  vols. 

Wheaton'S  International  Law. 

Wheaton'S  Reports  Supreme  Court  United  States, 
19  vote, 

Wheeler's  Abridgment  of  all  the  American  Re- 
ports, 8  vols. 

Wheeler's  Criminal  Cases,  8  vols. 

Wheeler's  Law  of  Slavery. 

White  and  Tudor*  Leading  Cases  in  equity,  8  vols. 

WHTTTAKER'S  NEW-YORK  PRACTICE  UN- 
DER THE  CODE  AND  SUPPLEMENT. 

Wlgram  on  Discovery. 

Wifles' Reports. 

Williams'  Oases  in  Equity,  Temp.  Talbot 

Williams  on  Executors,  9  vols. 

Williams'  (Peere).  Chancery  Reports,  8  vols. 

Wills  on  Olronmatanttal  Evidence,  new  edition. 

Wilson*  Reports,  8  vols. 

Wisconsin  Reports. 

Wodesonto  Lectures.  8  vols. 

Woodndlto  Landlord  and  Tenant 

Yates'  Forms  of  Pleading. 

Yerverton's  Reports,  by  Metoalt 


All  new  and  important  Law  Books  are  received  immediately  up- 
on their  publication. 

Second  hand  Law  Books  bought  or  taken  in  exchange. 

In  presenting  this  Catalogue  to  the  Legal  Profession,  it  will  be  seen 
that  the  subscribers  are  always  able  to  furnish  complete  Law  Libraries. 

Particular  attention  given  to  the  importation  of  Foreign  Books,  and 

to  all  orders  by  letter. 
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